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Wabash,  St.-  Louis  &  Paoifio  Eailway  Compaky 

V, 

Peyton. 
(106  lUinois  Reports,  584.) 

The  assessment  of  damages  in  an  action  on  the  case,  for  a  personal  in- 
jury, is  a  question  of  fact,  depending  on  the  evidence,  and  hence  this  court 
IB  prohibited  from  inquiring  whether  the  damages  assessed  in  such  a  case 
aze  excessive. 

A  railway  company,  by  accepting  and  acting  under  its  charter,  becomes 
a  carrier  of  persons  and  property,  and  the  law  imposes  all  the  duties  and 
liabilities  of  a  common  earner  on  it,  and  such  company  can  not  exonerate 
itself  from  such  duty  and  responsibility  by  contract  with  others,  nor  in  any- 
^wise  escape  or  free  itself  from  liability,  unless  released  by  the  general  as- 
sembly. 

Where  one  railway  company  acquires  the  right  to  run  its  trains  over  a 
portion  o£  the  road  of  another  company  by  a  contract,  in  which  it  is  agreed 
Its  traius.  wiule  on  such  leased  road,  shall  be  under  the  control  and  direc- 
tion of  the  yard-master  or  other  servant  of  the  lessor  company,  the  yard- 
master  of  the  latter  road,  at  such  place  and  for  the  lime  being  will  be  the  ser- 
vant of  the  lessee  company,  and  it  will  become  liable  for  an  injury  caused 
to  another  from  the  negligent  acts  of  such  yard-master,  the  same  as  if  he 
^v'as  its  own  employ^  on  its  own  road. 

A  railroad  coaipany  is  held  to  the  exercise  of  due  care  for  the  safety  of 
all  persons  while  exercising  its  franchises,  whether  on  its  own  road  or  on 
that  of  another  company.  This  duty  was  imp6s"(l  by  law  when  it  received 
its  franchises,  which  holds  good  at  all  times  and  in  all  places,  aud  if  the 
company  operates  its  trains  over  the  road  of  another  by  contract  or  lease,  it 
must  see  and  know  that  the  track  is  in  a  good  and  safe  condition,  not  only 
for  the  safety  of  its  passengers,  but  also  for  the  safety  of  persons  rightfully 
near  to  the  track  and  liable  to  injury  by  its  being  used  when  in  an  unsafe 
condition. 

Where  a  railroad  company  procures,  by  contract  with  another  such  com- 
pany, the  right  of  running  its  trains  into  and  out  of  a  depot  over  the  track 
of  the  latter,  it  thereby  makes  that  portion  of  the  track  so  used  its  own,  in 
80  far  that  it  will  be  responsible  for  all  injuries  resulting  from  negligence  in 
keeping  or  permitting  it  to  be  in  an  unsafe  condition. 

In  this  case  the  defendant  railway  company,  under  an  agreement  with 
another  company,  had  the  privilege  of  entering  and  departing  from  the  de- 
pot at  a  station  over  the  track  of  the  latter,  by  yielding  to  the  latter  the 
control  of  its  passenger  trains  over  that  portion  of  the  track.  Under  this 
contract  the  switch  engine  of  the  lessor  made  up  the  defendant's  trains,  and 
generally  drew  them  out,  but  when  the  defendant  performed  that  service 
n  was  under  the  direction  of  the  lessor's  yard-master.  On  the  day  of  the 
accident  defendant's  engine  backed  in  and  was  attached  to  the  baggage  car, 
and  while  detained  to  receive  baggage  some  one  threw  a  lot  of  loose  boards 
on  the  track,  between  tlie  baggage  c^ar  and  the  coaches.  After  receiving  the 
baggage  the  engine  backed  and  was  attached  to  the  passenger  cars,  and  the 
train  moved  out.  In  removing  the  boards  the  yard-master  and  his  assist- 
ants left  one  board  projecting  so  near  the  rail  of  the  track  oh  the  left  side 
of  the  en^pne,  that  it  was  struck  by  the  end  of  the  bar  of  the  pilot,  and  be- 
ing held  dofwn  by  the  other  boards  lying  on  it,  this  board  was  forced  around 
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waliut  a  high  board  fence  and  driven  through  it,  when  it  stmck  the 
plaintiff,  who  was  near  the  fence  and  not  seen  by  the  engineer,  and  she  was 
injured  by  the  dislocation  of  her  ankle,  and  the  breaking  of  her  leg  above  the 
ankle :    Ileld,  that  the  defendant  was  liable  for  the  injury  thus  caused. 

In  such  (M)se  the  court  declined  to  say  whether  the  lessor  company  was 
also  liable,  but  held  that  if  it  was,  the  plaintiff  had  the  option  to  sue  either 
company  alone,  and  perhaps  both,  as  tort  feaaorSf  but  that  she  was  not  re- 
quired by  any  rule  to  sue  either  one  instead  of  the  other,  or  to  sue  both 
jointly. 

Appeal  from  the  Appellate  Court  for  the  first  district ; — ^heard 
in  that  court  on  appeal  from  the  Circuit  Court  of  Cook  county. 
MeHfirn,  Sleepet'  db  Whiton,  for  appellant 
Frank  BaJcer^  for  appellee. 

Walker,  J. — It  appears  that  appellant's  cars,  by  a  Icafie  or  an 
agreement  \^nth  the  Chicago  &  Western  Indiana  Kailroad  ^Com- 
pany, were  permitted  to  run  over  a  portion  of  the  road  of  the  Chi- 
cago &  Western  Indiana  Railroad  Company,  at  a  station  to  which 
several  railroad  companies  ran,  and  from  which  their  trains  de- 
parted. By  this  agreement  the  Chicago  &  Western  Indiana  Eail- 
road  Company  retained  the  control  of  appellant's  passenger  trains 
over  that  portion  of  its  track.  Bv  it  the  servants  of  tne  lessor 
directed  and  controlled  apppellant^s  servants  and  trains  in  coming 
in  and  going  from  tlie  depot.  The  switch  engine  of  the  lessor, 
under  tlie  control  of  its  employes,  made  up  appellant's  trains,  and 
its  engines  drew  them  out.  When  appellant  was  permitted  to  per- 
form that  service  it  was  imder  the  direction  of  lessor's  yard-master 
— ^this  being  the  legal  relation  of  the  two  companies  by  the  terms 
of  the  lease  or  agreement  entered  into  by  them!  A  train  of  ap- 
pellant, on  the  10th  day  of  September,  1881,  left  the  depot,  when 
the  injury  was  received  by  appellee.  The  train  which  produced 
the  injury,  was,  by  the  direction  of  the  yard-master,  placed  in 
position  for  its  departure;  appellant's  engine  backed  in  and 
was  attached  to  the  baggage  car,  and  whilst  detained  to  receive  the 
baggage,  some  one  threw  some  loose  boards  on  the  track  between 
the  baggage  car  and  the  coaches.  After  receiving  the  baggage  the 
engine  oacked,  and  was  attached  to  the  passenger  cars,  and  the 
tram  moved  out.  In  removing  the  boards,  the  yard-master  and 
those  assisting  him  left  one  board  projecting  so  near  the  rail  of  the 
track  on  the  left  hand  side  of  the  engine,  that  it  was  struck  by  the 
end  of  the  bar  of  the  pilot,  and  being  held  down  by  the  boards 
lying  upon  it,  this  board  was  forced  around  against  a  high  board 
&nce,  and  was  driven  through  the  fence,  and  it  struck  appellee, 
who  was  near  the  fence,  and  not  seen  by  the  engineer,  and  was  so 
injured  by  the  board  striking  her  and  dislocatmg  her  ankle,  and 
her  leg  was  broken  just  above  the  ankle.  She  brought  suit  in  the 
Circuit  Court  of  Cook  county,  and  recovered  a  judgment  against 
the  company  for  $2,500.    The  company  appealed  to  the  apellate 
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court  for  the  first  district,  where  the  jndgment  was  aflSrmed,  and 
the  case  is  brought  to  this  court. 

Appellant  insists  that  the  injury  was  the  result  of  accident,  and 
not  of  negligence.  The  jury,  and  the  appellate  court,  have  found 
against  this  position.     Wnetner  it  was  caused  by  accident  or  negli- 

fence  was  a  controverted  fact,  which  we  have  been  positively  pro- 
ibited  by  statute  from  reviewing  in  this  court  in  this  class  of 
cases.  Thi&  has  been  so  often  repeated  that  it  would  seem  to  be 
an  act  of  supererogation  to  repeat  it  here. 

It  is  next  insisted  that  the  action,  if  any  can  be  maintained,  is 
against  the  Chicago  &  Western  Indiana  Kailroad  Company,  and 
not  against  appellant.  We  shall  consider  this  point  with  the 
fourth  of  appellant's  points. 

It  is  likewise  insisted  that  the  damages  are  excessive.  Appel- 
lant refers  to  no  text-book  or  reported  case  which  holds  that  the 
assessment  of  damages  is  a  question  of  law.  On  the  other  hand, 
by  every  rule  of  law  it  must  be  considered  a  question  of  fact.  It 
is  averred  as  a  fact  in  the  declaration.  It  is  traversed  as  a  fact, 
and  never  questioned  by  demurrer.  On  the  trial  damages  are 
proved  by  evidence,  and  they  are  found  by  the  jury,  and  not  by 
the  court.  The  proposition  seems  so  obvious  that  it  should  not 
require  the  decision  of  a  court  to  establish  the  proposition.  Be- 
fore the  statute  of  our  legislature  conferred  the  power  on  this 
court  to  review  the  facts  in  cases  brought  here  for  decision,  the 
courts,  neither  in  England  nor  this  country,  ever  exercised  the 
jurisdiction  to  examine  and  assess  the  damages,  or  to  balance  the 
evidence,  to  ascertain  whether  they  were  correctly  assessed.  In 
this  class  of  cases,  where  the  action  sounds  in  damages,  the  court 
rarely  ever  interfered  with  their  assessment.  That  is  within  the 
province  of  the  jury.  It  was  in  cases  only  where  it  was  manifest 
the  jury  had  acted  under  the  influence  of  passion,  prejudice,  or 
some  other  inaproper  motive,  that  the  court  would  interfere  to 
disturb  the  finding  of  damages.  The  rules  by  which  damages  in 
many  cases  shall  be  measured,  are  questions  of  law,  and  in  such 
'cases  the  court,  when  asked,  is  bound  to  instruct  the  jury  as  to  the 
rule  for  their  measurement,  but  it  is  the  province  of  the  jury  to 
apply  the  rule  and  fix  thp  amount.  If  the  trial  court  were,  in 
such  cases,  to  instruct  the  jury  as  to  the  sum  they  should  find  as 
damages,  it  is  not  believed  that  any  one  in  the  profession  couldfbe 
found  to  contend  that  the  instruction  was  correct ;  and  by  what 
statute  or  rule  of  practice  can  we  examine  the  evidence  and  de- 
termine whether  the  damages  are  excessive  i  That  power  was 
taken  from  this  court  when  we  were  deprived  of  the  power  to  con- 
sider controverted  facts. 

We  now  isome  to  the  consideration  of  the  important  and  control- 
ling question  of  the  case,  and  that  is,  whether  appellant  is  freed 
from  liability  by  placing,  by  the  lease  or  agreement,  its  employee 
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and  trains,  at  the  place  where  the  injury  occurred,  under  the  con- 
trol of  the  road-master  of  the  other  road.  Appellant  did  so  as  a 
matter  of  interest  or  choice,*  and  not  from  overpowering  necessity. 
When  the  charter  was  granted  the  corporation  became  a  carrier  of 
persons  and  property,  and  the  law  imposed  the  duty  of  common 
carrier,  with  all  the  liabilities  incident  to  the  occupation,  and 
the  responsibility  was  assumed  by  the  corporation,  and  imposed 
on  it  by  the  law.  Nor  can  the  corporation  exonerate  itself  from 
the  duty  and  responsibility  by  contract  with  others,  nor  in  any- 
wise escape  or  free  itself  irom  the  liability,  unless  released  by  the 
general  assembly.  Appellant  volimtarily  placed  its  engines  and 
cars,  at  that  place,  under  the  control  and  direction  of  the  employ68 
of  the  other  road,  and  for  the  time  being,  and  for  that  purpose, 
the  road-master  of  the  other  road  became  the  servant  of  appenant. 
The  engine  and  train  belonged  to  appellant ;  the  engine-driver, 
the  fireman,  the  conductor  and  brakeman  on  board  of  the  train 
were  its  servants,  under  its  control,  and  the  yard-master,  under  the 
agreement,  pro  hoc  vice^  for  the  time  and  place,  was  its  servant. 
Mad  the  agreement  not  been  made  he  would  not  have  controlled 
the  starting  of  the  train.  Appellant,  by  the  agreement,  author- 
ized him  to  act  as  its  yard-master,  and  to  act  for  it  at  that  time  and 
place,  and  it  must  be  held  responsible  for  his  acts.  The  company 
cannot  escape  by  saying  he  was  employed  and  controlled  by  the 
other  road.  He  was,  as  we  have  seen,  the  servant  of  appellant,  to 
the  full  extent  he  acted,  in  this  case. 

Again,  this  company  was  held  to  care  for  the  safety  of  all  per^ 
sons  whilst  exercising  its  franchises,  whether  on  its  road  or  the 
road  of  another.  This  was  the  duty  imposed  by  law  when  it  re- 
ceived its  franchises,  and  the  duty  inheres  whenever  and  wherever 
the  company  exercises  them.  This  is  a  duty  that  attaches  at  all 
times,  and  at  all  places  where  the  company  operates  its  road.  It 
was,  then,  the  duty  of  appellant,  by  its  servants,  to  see  and  know 
that  the  track  was  in  a  good  and  safe  condition — not  only  to  the 
passengers,  but  to  those  rightfully  near  to  and  liable  to  be  injured  by 
its  being  operated  when  m  an  unsafe  conflition.  By  slight  atten- 
tion this  danger  could  have  been  seen  and  avoided.  Appellant, 
by  the  contract,  for  the  purpose  of  running  into  and  out  of  the 
depot,  made  this  portion  of  the  track  its  own,  and  must  be  respon- 
sible for  all  injuries  resulting  from  negligence  in  keeping  or  per- 
mitting it  to  be  in  an  unsafe  condition.  Had  this  part  of  the  road 
being  used  by  appellant  in  fact  belonged  to  it,  and  been  operated 
by  its  servants,  no  one,  we  apprehend,  would  claim  appellant  would 
not  be  liable.  Then,  when  it  acquired  the  right  to  so  use  the  road, 
and  its  use  to  be  controlled  by  the  road-master,  and  obstructed  by 
him,  or  those  under  him,  appellant  must  be  equally  liable.  By 
the  contract  appellant  yielded,  instead  of  retaimiLg,  the  necessary 
control  to  secure  the  safety  of  other  persons.    Iforeover,  the  ser- 
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vante  of  appellant  in'ch;rgeof  the  en^e  were  not  prohibited 
from  seeing  and  removing  the  obstruction,  and  it  was  their  duty 
to  have  seen  and  remove  it. 

The  law  thus  rendering  appellant  liable,  it  becomes  a  fruitless 

Suestion,  in  this  case,  to  mquire  whether  the  Chicago  &  Western 
ndiana  Railroad  Company  was  liable.  If  it  was,  then  appellee  had 
her  option  to  sue  either  alone,  and,  it  may  be,  both,  as  tortfeaaord* 
But  sue  was  not  required,  by  Any  nile  of  which  we  are  aware,  to 
Bue  either  one  instead  of  the  otner,  or  to  sue  both  jointly.  The 
court  below  instructed  in  accordance  with  the  views  we  have  ex- 
pressed, and  refused  to  instruct  in  accordance  with  the  views  con- 
tended for  by  counsel  for  appellant,  and  the  giving  and  the  refus- 
ing of  the  instructions  was  not  erroneous. 

On  the  entire  record  we  perceive  no  error,  and  the  judgment  of 
the  appellate  court  is  affirmed. 
Judgment  affirmed. 

Liability  for  Torts  Whefi  One  Oompanj  Uses  Track  of  Another.^ 

Where  a  railroad  company  by  contract  uses  the  track  of  another  com- 
pany, it  is  in  general  liable  tor  all  injuries  occasioned  while  using  that  track, 
as  though  it  were  his  ow'n  Murch  v.  Concord  R.  Corp.,  9  Fost.  (N.  H.)  124; 
Stetler  v.  Chicago  &  N.  W.  R.  Co.,  49  Wis.  609. 

BeiatiTe  LiaDility  of  Lessor  and  Lessee. — ^Where  one  railroad  is  leased 
and  operated  by  another  exclusively,  the  company  lessee  is  alone  responsi- 
ble for  in  juri^'8  committed  in  the  course  of  operating  the  road.  McMillan 
r.  Michigan  S.  &  N.  L  R.  R.  Co..  16  Mich.  79,  102;  Sprague  v.  Smith,  29  Vt 
421;  McClurn.  v.  Manchester  &  L.  R.  R.  Co.,  13  Gray.  124;  Festal  v,  Middlesex 
R.  Co.,  109  Mass.  898;  Ditchettv.  Spuyten  Duyvil  &  P.  M.  R.  Co.,  67  N.  Y., 
425;  Pittsburgh.  C.  &  St.  L.*  R.  Co.  v.  Campbell,  86  111.  443;  Wasmer  v. 
Delaware,  L.  &  W.  R.  Co.,  80  N.  Y.  212;  s.  0.  1  Am.  &  Eng.  R.  R.  Cas.  122; 
Fbntaine  v.  Southern  Pacific  R.  Co.,  1  Am.  &  Eng.  R.  R.  Cas.  159.  Dickson 
V,  Chicago,  R.  I.  &  P.  R.  Co»,  2  Am.  &  Eng.  R.  R.  Cas.  538;  Pittsburgh, 
etc.,  R.  Co.  V,  Hunt,  2  Am.  &  Eng.  R.  Cas.  649;  Central  R.  R.  Co.  v,  Brin- 
Bon.  8  Am.  &  Eng.  R.  R.  Can.  343;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Cruzen, 
15  Am.  &  Eag.  R.  R.  Cas.  515. 

-  Sta-  utory  Frovisions.— Sometimes  the  relative  liability  of  the  lessor  and 
lessee  is  settled  by  statute.  Stephens  v.  Davenport  &  St.  P.  R.  Co.,  36  Iowa, 
827;  Clary  v,  lowaMidUnd  R.  Co.,  37  Iowa,  344;  Ouested  v,  Newburyport 
Horse  R.  Co.,  127  Mass.  304. 


MoGrath,  Adm'x, 

Nbw  Tobk  &  New  England  Railboad  Co. 

{Advance  Case,  Maasachusetts,  January  26,  1884.) 

A  railroad  workman  after  finishing  his  work  was  told  by  his  foreman 
that  there  were  twenty  minutes  before  the  next  train,  which  was  understood 
to  mean  the  next  regular  train.  Whereupon  the  workmen  with  others 
mounted  a  hand-car  to  go  to  the  next  station,  was  overtaken  by  a  special 
tnin  and  was  killed.    No  carelessness  was  attributable  to  the  special  train, 
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after  the  hand-car  was  discovered  on  the  track ;  no  flags  were  sent  out  by 
the  haml-car  men,  and  a  i*ule  of' the  railroad  company  known  to  the  hand- 
car  men  stated  that  *'they  may  expect  a  train  m  either  direction  without 
signalH  being  Hhown  for  it/' 
In  nil  action  brought  to  recover  damages  for  the  death : 
HeUi  that  tbe  action  could  not  be  maintained  as  the  workmen  assumed 
the  risk  of  riding  on  the  hand-car  by  voluntarily  and  without  objection 
mounting  it  when  no  flags  had  been  sent  out.  and  also  the  risk  ot  any  omis- 
sion on  tiie  company*s  part  to  signal  the  special  train,  by  mounting  the  car 
with  full  knowledge  of  the  above  rule. 

Defendant's  petition  for  a  new  trial. 

This  action  was  trespass  on  the  case  charging  the  defendant  with 
negligence  which  resulted  in  the  death  of  the  plaintiff's  intestate. 
He  was  a  workman  employed  by  the  defendant  and  was  riding 
with  other  workmen  on  a  hand-car  from  Providence  to  Olneyville, 
when  the  car  was  overtaken  by  a  special  train  from  Providence, 
and  he  was  killed.  The  accident  happened  November  27,  1879, 
as  the  workmen  were  returning  home  from  their  work. 

Number  twenty-four  of  the  company's  rules  is : 

"  Section  foremen  are  directed  to  give  close  attention  to  the  tel- 
egraph wires,  unite  them  when  broken,  reset  poles  when  down  or 
in  danger  of  falling,  and  render  any  required  assistance  to  the 
telegraph  repairer.  TTiey  may  expect  a  train  m  either  direction 
witnov^  signals  hevng  ahovmfor  it,  and  will  use  every  precaution 
to  insure  Mf ety." 

The  other  facts  necessary  to  make  the  petition  intelligible  are 
stated  in  the  opinion  of  the  court. 

The  plaintiff  recovered  a  verdict  of  $2,900,  and  the  defendant 
jSled  this  petition. 

Ghas,  K  Qormam,,  for  plaintiff. 

Wm,  P.  Sheffield  and  Framlc  S*  Arnold,  for  defendant. 

Per  Curiam. — We  think  the  verdict  is  igainst  the  evidence 
and  the  weight  thereof.  The  evidence  shows  that  the  intestate 
was  acquainted  with  rule  twenty-four  and  consequently  knew  the 
risk  he  was  running  from  special  trains  by  riding  on  the  hand-car. 
It  does  not  appear  that  he  rode  there  bv  any  positive  command  or 
coercion  from  his  superior.  The  testimony  on  that  point  was 
this :  After  the  work  of  the  day  was  done,  the  foreman  said  to 
him  and'  others  of  his  gang  that  there  were  twenty  minutes  before 
the  next  train,  meaning,  as  was  well  understood,  the  next  regular 
train,  and  therefore  time  to  reach  the  station  before  it  came  along; 
thereupon  the  men  mounted  the  car  vrithont  objection,  the  intes- 
tate as  willingly  as  the  others — all  of  them,  for  anything  that  ap- 
pears, being  ready  to  take  the  risk  without  the  delay  of  sending 
out  red  flags,  which  would  have  protected  them,  apparently  because 
they  were  in  a  hurry  to  get  nome,  as  it  was  thanksgiving  day. 
There  was  no  carelessness  in  the  management  of  the  special  train 
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after  the  hand-car  was  discovered.  The  accident  may  be  attrib- 
uted to  two  causes,  to-wit :  neglect  on  tlie  part  of  the  hand-car  to 
send  out  the  red  flags  or  to  take  other  siifticient  precautions,  and 
an  omission  on  the  part  of  the  company  to  signal  the  coming  of 
the  special  train.  The  defendant  accepted  both  risks ;  the  first  by 
riding  on  the  hand-car  willingly  and  without  objections,  knowing 
that  me  flags  had  not  been  sent  nor  other  precautions  taken ;  the 
second,  by  riding  there  knowing  of  rule  twenty-four  which  per- 
mitted the  despatch  of  special  trains  without  signaling  in  advance. 
By  continuing  in  the  service  after  being  informed  oi  the  rule  he 
accepted  the  risk  of  such  unsignaled  special  trains  as  one  of  the 
risks  of  the  service. 
Petition  granted. 

See  Pemuylvania  R.  R.  Co.  v.  Wachter,  and  note,  15  Am.  &  Eng,  R.  R. 

187. 


Illinois  Csntbal  Eailboad  Company 

V. 

Fbelka.. 
(110  lUimris  Reports,  49S.) 

Where  two  railroad  companies  have  by  agreement  a  joint  occupancy  of 
depot  grounds,  in  which  their  respective  tracks  are  ro  situated  and  used 
that  the  servants  of  the  two  companies  must  necessarily,  in  the  proper  dis- 
chjurge  of  their  duties,  pass  over  each  other's  tracks,  each  company  will 
owe  the  same  duty  to  the  servants  of  the  other  company  in  the  matter  of 
observing  proper  care  for  their  ttafetv  when  crossing  its  traeks  in  the  regu- 
lor  dischaige  of  their  duties,  that  it  does  to  its  own  servants  when  croaaixig 
the  same  tracks. 

Where  the  servants  of  two  railroad  companies  occupying  the  same  depot 
gronnds  with  their  respective  tracks,  are  required  in  the  x>erf ormance  of 
tneir  duties,  to  pass  over  the  tracks  of  both  companies,  a  si^  erected  upon 
the  grounds  warning  all  persons  to  keep  off  the  tracks,  and  informing  them 
if  the^  went  ui)on  them  it  would  be  at  their  peril,  would  not  be  regarded  aiK 
applying  to  the  servants  of  either  company. 

On  an  appeal  from  a  judgment  of  the  appellate  court  affirming  the  judg- 
ment of  the  trial  court  in  favor  of  the  plaintiff  in  an  action  to  recover 
damages  for  a  personal  injury,  occasioned  by  the  alleged  negligence  of  the 
defendant,  it  was  assigned  for  error  that  the  damages  were  excessive ;  but 
it  was  heldj  that  was  a  question  for  the  appellate  court — not  this. 

Appeal  from  the  Appellate  Court  for  the  first  district — heard 
in  that  court  on  appeal  from  the  Circuit  Court  of  Cook  county. 

The  two  instructions,  numbered  one  and  nine,  asked  in  behalf 
of  the  defendant  below,  and  refused  by  the  trial  court,  are  as 
follows : 

"  1.  The  court  instructs  the  jury  that  upon  all  the  evidence  in 
this  case,  and  under  the  law  that  fixes  the  rights  and  prescribes 
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the  duties  of  the  parties  thereto,  the  plaintiff  has  no  right  to 
coyer,  and  it  is  the  duty  of  the  jury  to  find  the  defendant  not 
guilty." 

"9.  If  the  jury  believe  from  the  evidence  that  there  were  no- 
tices, in  the  Enjjlish  language,  on  the  grounds  or  yards  of  the 
defendant  at  its  depot  in  Chicago,  at  the  time  and  before  the  ac- 
cident complained  of,  vrarning  or  notifying  persons  not  to  go  upon 
its  tracks  or  grounds  in  said  yards,  or  in  words  to  that  effect,  tnen 
the  court  instructs  tlie  jury  that  the  plaintiff  was  bound  to  observe 
said  notices,  and  that  this  is  the  law,  even  if  the  plaintiff  could 
not  read  the  language  in  which  said  notices  were  written  or 
painted." 

Willm7n  Barge^  for  the  appellant. 

Brandt  dc  Hoffmann^  for  appellee. 

MuLKKY,  J. — The  present  appeal  brings  before  us  for  review  a 
iudgment  of  the  appellate  court  for  the  first  district,  affirming  a 
judgment  of  the  Circuit  Court  of  Cook  county,  for  $5,000,  lately 
recovered  in  that  court  in  an  action  on  the  case,  brought  by 
Michael  Frelka,  the  appellee,  against  the  Illinois  Central  Railroad 
Company,  the  appellant,  on  account  of  personal  injuries  alleged  ta 
have  been  caused  by  the  negligence  of  the  company  in  operating 
a  switch  engine. 

The  evidence  in  the  case  tends  to  prove  that  appellee,  on  the 
morning  of  the  18th  of  January,  1879,  at  the  hour  of  six  o'clock, 
or  perhaps  a  little  before,  entered  by  way  of  Randolph  street,  the 
depot  grounds  of  the  appellant  and  the  Michigan  Central  Railroad 
Company,  lying  immediately  south  of  the  passenger  depot  of  the 
two  companies,  situated  on  the  west  sideof  Lake  Michigan,  in  the 
city  of  Chicago,  and  that  while  attempting  to  cross  the  tracks  of 
the  defendant  to  reach  a  caboose  standing  on  the  tracks  of  the 
Michigan  Central  Company,  he  was  struck,  knocked  down  and 
dragged  for  a  considerable  distance  by  a  switch  engine  of  the  ap- 
pellant, breaking  and  crushing  the  ankle  and  thigh  bones  of  his 
right  leg,  and  otherwise  seriously  injuring  him,  whereby  he  was 
permanently  disabled,  so  that  he  is  now  unable  to  get  about,  ex- 
cept on  cnitches.  The  de])ot  grounds  where  the  accident  hap- 
pened, were,  at  the  time  it  occurred  and  for  many  years  before  that 
time  had  been,  in  the  joint  occupancy,  use  and  control  of  the  ap- 
pellant and  the  Michigan  Central  Company,  though  each  company 
had  and  operated  its  own  tracks ;  but  m  doing  so,  the  grounds  in 
question,  for  the  purpose  of  passing  and  repassing  in  the  discharge 
of  their  duties,  were  open  alike  to  the  servants  and  employes  of 
both  companies.  The  greater  portion  of  these  grounds  lie  between 
Randolph  street  on  the  north,  and  Monroe  street  on  the  south,  if 
extended  eastwardly,  the  two  streets  being  about  1,250  feet  apart. 
The  employes  of  the  two  companies  living  in  the  city,  generally 
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irent  by  way  of  one  or  the  other  of  these  streets  to  the  d^ot 
grounds,  and  consequently  entered  them  in  either  case  from  the 
west  side,  as  the  city  lies  altogether  west  of  them.  The  track 
upon  which  the  accident  happened,  as  well  as  several  others  be- 
longing to  appellant,  lies  west  of  most  of  the  tracks  of  the  Michi- 
gan Central,  including  the  one  on  which  the  caboose  was  stand- 
ing, and  which  appellee  was  trying  to  reach  when  struck  by  the 
engine — consequently,  the  employ6s  of  the  Michigan  Central 
Company,  coramg  from  the  city,  m  order  to  reach  the  tracks  of 
the  latter  necessarily  had  to  cross  the  appellant's  tracks.  The  evi- 
dence also  tends  to  show  that  the  Micnigan  Central  Company,  at 
the  time  of  the  accident,  and  for  manv  years  previous  thereto, 
had  in  its  employ  a  considerable  force  oi  men  who  worked  at  the 
stock  yards,  south  of  the  depot  grounds,  but  who  lived  in  the  city 
and  that  it  was  the  custom  for  them  every  morning,  a  little  before, 
six  o'clock,  to  assemble  at  the  depot  grounds  in  question,  where 
they  uniformly  found  a  caboose,  with  an  engine  attached,  stand- 
ing* on  some  oi  the  Michigan  Central  tracks,  in  readiness  to  con- 
vey them  to  their  work  at  the  stock  yards.  At  the  time  of  the  in- 
jury complained  of,  appellee  was  and  for  some  two  months  before  that 
time  had  been,  in  the  employ  of  the  Michigan  Central  Company, 
and  was  one  of  the  daily  force  living  in  the  city  that  worked  at 
the  stock  yards,  and  at  the  time  in  question  was  making  his  way 
across  the  appellant's  tracks  to  the  caboose  on  the  Michigan  Cen- 
tral tracks,  as  heretofore  stated,  for  the  purpose  of  being  conveyed 
to  his  work  at  the  stock  yards.  By  a  regulation  of  the  appellant, 
of  many  years'  standing,  its  employes  were  required  when  mov- 
ing an  engine  after  night  over  these  grounds,  to  keep  the  bell 
ringing  and  the  head-light  burning,  and  this  regulation  as  a  gen- 
eral nue,  had  heretofore  been  strictly  observed  by  the  employes 
of  the  company,  though  in  the  present  instance  it  was  wholly  dis- 
regarded, and  we  are  of  opinion  under  the  ef^idence  the  jury  were 
warranted  in  concluding,  as  they  probably  did,  the  accident  was 
occasioned  by  its  non-observance.  The  evidence  also  tends  to 
show  appellee,  in  crossing  appellant's  tracks  between  five  and  six 
o'clock  in  the  morning,  as  he  did,  had  no  reason  from  the  usual 
course  of  business  of  the  company,  to  expect  any  of  its  trains  or 
engines  would  be  moving  at  that  time,  as  it  appears  to  have  been 
a  matter  of  rare  occurrence  for  them  to  be  in  motion  at  that  hour. 
Nevertheless,  appellee  does  not  appeal*  to  have  been  any  the  less 
careful  on  this  ground,  for  he  testifies  that  just  before  receiving 
the  injury  he  cast  his  eyes  up  and  down  the  tracks  as  far  as  he 
could,  but  was  unable  to  see  or  hear  anything  to  warn  him  of  the 
approach  of  the  engine,  which  immediately  tnereaf  ter  struck  him 
down. 

The  foregoing  is  a  general  outline  of  the  facts  as  claimed  by  ap- 
pellee to  w  established  by  the  evidence.    Whether  this  claim  is 
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well  iounded  is  not  for  ns  to  say.    That  was  a  question  for  the 
lower  courts,  which  has  been  decided  adversely  to  the  appellant, 
and  we  are  not  permitted  to  re\  iew  it.     Notwithstanding,  much 
of  the  argument  of  counsel  in  this  case  is  devoted  to  a  discnssion 
of  the  weiglit  of  evidence  upon  questions  of  controverted  facts, 
with  which  we  liave  not  the  slightest  concern,  and  we  must,  there- 
fore, decline  to  follow  them  in  that  discussion.     As  an  illugtration 
of  this,  counsel  for  appellant  at  the  very  threshold  of  his  argu- 
ment, premises  that  appellee,  at  the  time  of  the  injury,   ^'  was 
not  in  the  service  of  the  defendant,  and  never  had  been  ;  that  he 
was  not  intending  to  enter  any  car  or  caboose  of  the  defendant ; 
that  he  was  on  no  business  of  appellant,  and  that  it  held  out  no 
inducement  for  him  to  go  across  its  tracks ;  that  he  was  not  upon 
the  depot  grounds  by  any  license,  express  or  implied,  from  appel- 
lant."    Most  of  these  statements  may  be  admitted  to  be  true,  and 
really  are  true.     But  counsel,  in  an  argument  addressed  to  this 
court,  is  certainly  not  warranted  in  making  the  last  statement. 
Whether  the  appellee  was  upon  the  depot  grounds  at  the  time  of 
the  accident,  by  the  license  or  consent  of  the  appellant,-  was  a 
mixed  question  of  law  and  fact,  which  the  jury  under  the  circum- 
stances, were  bound  to  pass  upon,  and  must  necessarily  have  found 
in  appellee's  favor,  and  so  we  must  assume  in  our  disposition  of  the 
case.     When  these  two  companies  agreed,  as  the  circumstances 
clearly  show  they  did,  to  a  joint  occupancy  of  the  depot  and 
depot  grounds,  and  located  then*  tracks  as  we  now  find  them,  they 
were  bound  to  know  their  business  could  not  be  successfully  carried 
on  without  their  respective  servants,  in  the  discharge  of  their  du- 
ties, having  to  pass  over  each  other's  tracks,  and  hence  it  is  but 
reasonable  to  conclude  they  impliedly  consented  this  might  be 
done,  and  the  fact  that  iMswBB  clone  lor  so  many  years,  ^thout 
objection,  affords  the  strongest  evidence  this  was  the  understand- 
ing of  the  parties.    But  as  before  stated,  these  were  matters  of 
fact,  for  the  circuit  and  appellate  courts,  and  not  for  us. 

This  vital  question  having  been  settled  in  appellee's  favor,  there 
is  really  nothing  left  of  appellant's  case  and  we  fail,  therefore,  to 
perceive  the  pertinency  oi  the  long  list  of  authorities  cited  and 
commented  upon  in  appellant's  brief,  to  the  effect  that  a  mere 
trespasser  or  wrong-doer  cannot  maintain  an  action  for  negligence 
against  one  who,  at  the  time  of  the  injury  complained  of,  owed 
the  plaintiff  no  legal  duty.  We  do  not  at  all  question  the  law  of 
the  cases  cited  on  that  point,  but  it  clearly  has  no  application  to 
the  case  before  us.  Under  the  facts,  as  the  jury  must  have  found, 
the  appellant  owed  the  same  duty  to  the  servants  of  the  Michigan 
Central  Company,  when  crossing  the  former's  tracks  in  the  regular 
discharge  of  their  duties,  that  it  did  to  its  own  servants  when 
crossing  the  same  tracks. 

It  fmlows,  from  what  we  have  already  said,  the  court  properly 
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refnfied  to  give  appellant's  first  instmction,  which  directed  the  jury 
to  find  for  the  defendant. 

It  appears,  from  the  evidence,  on  the  extreme  west  side  of  the 
depot  grounds  two  signs  were  erected,  warning  all  persons  to  keep 
on  the  trucks,  and  informing  them  if  they  went  upon  them  it  was 
at  their  peril.  It  does  not  distinctly  appear  wno  put  up  these 
signs,  but  we  do  not  regard  this  as  material,  as  they  could  not  have 
been  intended  to  apply  to  the  servants  of  either  of  these  com- 
panies whose  duties  required  them  to  pass  over  the  tracks.  Such 
being  the  case,  it  follows  the  court  properly  refused  to  give  the 
appellant's  ninth  instruction,  which  in  effect,  told  the  jury  appellee 
^w^as  bound  by  such  warning,  and  had  no  right  to  go  upon  the 
tracks  in  question. 

Other  objections  are  taken  to  the  rulings  of  the  court  on  the 
instructions,  but  we  find  no  merit  in  them.  Taldng  the  instruc- 
tions as  a  whole,  we  think  they  fairly  laid  down  the  law  applicable 
to  the  case.  If  there  be  any  ground  for  complaint  on  tnat  score 
it  lies  with  the  appellee  and  not  the  appellant. 

Finally,  it  is  objected  the  damages  are  excessive.  That  was  a 
question  for  the  appellate  court — ^not  this. 

The  judgment  will  be  affirmed. 

Jnd^ent  affirmed. 

Analof  oas  Cases.— Oompara  Tebbutt  v.  Bristol  Exeter  R.  Ck>.»  L.  B,  0,  Q. 
B.  68 ;  Eain  v.  Smith,  2  Am.  A  Eng.  R  R.  Gas.  545. 


Vkfts 

V. 

Toledo,  A.  A.  &  G.  T.  Ey.  Oo. 

(Advance  Case,  Michigan,  October  15, 1884.) 

Tlie  eridenoe  fafling  to  establish  negligence  on  part  of  defendant  railioad 
oompany  or  its  employ^,  and  showing  that  deceased,  who  was  killed  while 
coupling  cars,  was  a  youth  of  ordinary  intelligence,  and  that  he  was  fully 
aware  of  the  dangerous  business  in  which  he  was  employed,  and  not  en- 
tirely inexperienced,  the  judgment  in  favor  of  defendant  is  affirmed. 

Ekbos  to  Monroe. 

JB.  F,  Oravea^  for  plaintiff. 

OrowenoT  <&  Lamdony  for  defendant. 

CHAMPLm,'  J. — The  defendant  is  a  corporation  formed  by  a 
oonsolidation  of  the  Toledo  &  Ann  Arbor  Kailroad  Company  with 
the  Toledo,  Ann  Arbor  &  Northwefltem  Railway  Company. 
Herman  G.  Veits  was  killed  while  in  the  employ  of  the  Toledo 
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&  Ann  Arbor  Bailroad  Company  aj9  a  brakeman,  previonB  to  the 
consolidation.     The  claim  made  by  the  plaintiff,  as  presented   to 
this  court,  is  as  follows :     "  That  the  plaintiff's  intestate  was  a  boy 
18J  years  old,  ^without  experience  in  conplinff  cars,  entirely  un- 
acquainted with  the  danger  attending  such  worx,  large  of  his  age, 
clumsy,  and  slow  in  his  perceptive  faculties ;  and  that  on  or  about 
the  7th  of  December,  1878,  the  Toledo   &  Ann  Arbor   Bail- 
wav  Company,  (which  has  since  been  consolidated  with  another 
railway,  making  the  defendant),   through  its  conductor,   John 
Carland,  hired  the  plaintiff's  intestate,  and  put  him  on  to  one  of 
its  freight  trains  going  north  through  Dundee  towards  Ann  Arbor, 
and  sent  him  to  using  the  brakes  and  coupling  cars  on  the  freight 
train,  the  most  hazardous  work  known  to  railway  employes ;  mat 
they  did  this  without  his  parents'  knowledge,  and  without  instruct- 
ing liim  how  to  perform  his  duties  and  to  avoid  dangers,  or  in  any 
manner  pointing  out  to  him  the  danger  attending  the  work  he 
was  sent  to  perform,  and  by  reason  of  tnis  neglect  on  the  part  of 
the  company  he  was  killed.     It  is  claimed  by  the  plaintiff  that  he 
went  upon  the  train  at  Carland's  request  on  the  morning  of  the 
7th    of    December,    at   Dundee    crossing,    without    doing    any 
coupling-.     The  train  ran  to  Azalia,  the  first  station  north  of 
Dundee,  on  defendant's  road,  where  the  conductor  sent  youn^ 
Veits  to  make  the  rear  coupling,  while  himself,  the  engineer,  ana 
the  other  brakeman  proceeded  to  *ki(fk'  back  cars  for  young 
Veits  to  couple,  and  that,  while  doing  this  work,  in  some  inex- 
plicable manner  he  got  between  tlie  cars,  and  was  crushed  to 
death.     This  is  the  burden  of  the  first  count  in  the  declaration, 
the  second  count  having    been  abandoned.     The  third  count 
charges  that  the  plaintiff's  intestate  was  injured,  from  which  death 
resulted,  by  the  negligence  and  incompetency  of  one  fiarris 
McDaniels,  the  engineer  in  charge  of  the  engine  at  the  time ;  and 
that  the  company  was  negligent  in  keeping  him  in  their  employ 
after  it  knew,  or  ought  to  nave  known,  by  the  exercise  of  reason- 
able diligence,  that  he  was  careless  and  incompetent." 

At  the  conclusion  of  the  testimony  the  court  charged  the  juiy 
that  the  plaintiff  had  failed  to  prove  such  negligence  as  y^arranted 
them  to  render  a  verdict  for  the  plaintiff,  and  directed  a  verdict 
for  defendant ;  and  the  only  question  to  be  considered  here  ii 
whether  this  instruction  is  correct.  The  bill  of  exceptions  em- 
braces the  whole  testimony  given  on  the  trial.  From  this  testi- 
mony it  appears  that  the  deceased  was  between  18  and  19  years 
of  age  at  the  time  of  his  deatibi ;  that  he  had  worked  on  the  rail- 
road in  different  capacities,  such  as  wiping  engines,  spiking  and 
doing  work  in  constructing  the  road,  and  had,  with  his*  father, 
worked  on  a  gravel  train  as  shoveler.  He  had  also  worked  for 
two  or  three  weeks  as  a  fireman  on  an  engine.  The  plaintifl^  who 
is  the  father  of  the  deceased,  testified  that  he  never  applied  for  a 
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poeition  for  him  upon  the  road,  but  that  he  made  no  objection  to 
nis  firing  or  working  on  the  gravel  train ;  that  he  was  five  feet 
four  inches  in  height,  and  weighed  about  135  or  140  pounds; 
that  he  was  good  to  mind,  but  slow  to  learn  and  understand — slow 
to  comprehend  complicated  matters ;  that,  so  far  as  he  knew,  he 
had  the  use  of  his  arms  and  legs  and  body  as  perfectly  and  freely 
as  any  young  man,  and  that  there  was  no  bodily  infirmity  that 
he  knew  of.  It  appears  from  the  testimony  that  the  deceasea  had, 
while  employed  by  the  railroad  company  previous  to  the  hiring  as 
brakeman,  performed  the  duty  of  braking  and  coupling  cars.  The 
conductor  says  that  he  had  been  on  and  off  with  him  on  the 
freight  train  two  or  three  weeks ;  Tiad  rode  up  and  down  the 
road  with  him,  helped  to  unload  freight,  coupled  cars  on  the  side 
track  or  on  the  main  track  whenever  he  wanted  to.  He  wanted  a 
position  as  brakeman,  and  was  there  practicing  ;  one  of  the  brake- 
men  was  away  and  Veits  took  his  place.  Veits  was  hired  as  a 
brakeman  on  the  morning  of  the  accident,  which  occurred  at  a 
station  called  Azalia,  while  in  the  performance  of  his  duty  as 
brakeman  in  coupling  cars.  No  person  saw  the  accident,  and  the 
only  evidence  of  the  manner  in  wnich  it  happened  is  the  testimony 
of  Garland,  the  conductor,  who  states  that  "Veits  said  he  put  the 
link  in  the  draw-bar  and  dropped  the  pin,  and  reached  down  to 
get  it,  and  as  he  was  straightening  up  caught  him  between  the 
draw-bars."  Garland  also  testifies  that  when  he  was  told  that 
Veits  was  hurt  he  went  around  the  train  where  he  was,  and  found 
him  lying  on  his  right  side,  and  his  face  towards  the  track  to  the 
east,  and  his  feet  diagonally  across,  and  said  to  him :  "  Herman, 
are  you  hurt  much  r'  He  said  :  "  Oh,  Jack,  I  am  kiUed !"  and 
he  said :  "  There  is  no  one  to  blame  but  myself."  The  station 
a^nt  also  heard  him  make  the  same  remark. 

There  is  no  evidence  in  the  case  tending  to  prove  any  careless- 
ness or  negligence  on  the  part  of  the  engineer  or  conductor,  which 
caused  the  accident.  It  is  in  evidence  that  the  car  which  Veits 
was  attempting  to  couple  at  the  time  he  was  killed  was  found  to 
be  al)out  four  feet  from  the  car  of  the  train  to  which  the  coupling 
was  to  be  made,  and  that  the  distance  was  caused  by  the  rebound 
of  the  car  after  it  had  struck  Veits,  and  e^ddence  was  introduced  to 
show  that  to  cause  such  rebound  the  engine  must  have  been  moving 
at  the  rate  of  ten  to  fifteen  miles  an  nour.  Plaintiff's  own  testi- 
mony, however,  was  positive  and  direct  upon  the  point  that  the 
speed  of  the  engine  at  the  time  of  the  accident  was  about  two  or 
three  miles  an  hour,  and  was  the  speed  used  in  coupling  cars. 
Having  shown  this  fact,  the  testimony  of  experts,  based  upon  the 
rebound  of  four  feet,  is  entitled  to  no  weight  as  tending  to  prove 
the  speed  of  the  engine  to  be  ten  to  fifteen  miles  an  hour.  It  is 
evident  that  there  must  be  numerous  causes  besides  the  speed  of 
the  car  which  might  produce  such  rebound ;  such  as  the  grade  at 
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that  point,  the  weight  of  the  impinging  care,  and  the  strength  and 
elasticity  of  the  springs  behind  the  draw-bars,  none  of  which  facts 
were  placed  before  the  experts  to  enable  them  to  form  a  correct 
opinion. 

We  are  satisfied  from  the  evidence  disclosed  in  this  record,  that 
the  deceased  was  a  youth  of  ordinary  intelligence,  and  that  he  "was 
•fully  aware  of  the  dangerous  business  of  coupling  cars,  and  not 
entirely  inexperienced,  and  that  his  death  was  not  caused  by  any 
negUgence  or  carelessness  of  defendant's  employes  in  charge  of 
the  train. 

The  record  discloses  no  error,  and  the  judgment  is  affirmed. 

Duty  of  Company  to  Minor  Seryants.— A  railroad  company  employing 
a  minor  upon  its  road  is  bound  to  ezplaiu  to  him  fully  the  risks  and  dangers 
incident  to  his  employment,  if  he  is  not  himself  acc^uainted  with  them.  It  is 
bound  also  not  to  place  such  employ^  in  any  position  of  extraordinary  peril 
unsuited  to  his  age  and  abilities.  The  company  will  be  held  to  the  perform- 
anoe  of  theite  duties  to  minors  much  more  strictly  than  as  to  adults.  Rail* 
road  Co.  v.  Fort,  17  Wall.  553 ;  Chicago,  etc.,  E.  Co.  v.  Harney,  28  Ind.  28 ; 
£[111 V.  Oust.  55  Ind.  45;  St.  Louis,  etc.,  R.  Co.  v.  Valinus,  56  Ind.  511;  Mem- 
phis, etc.,  R.  Co.  V,  Jones,  2  Head.  (Tenn.)  517;  Allison  v.  Western,  eta,  B. 
Co.,  64  N.  C.  382;  Lewis  v.  McAfFe,  82  Ga.  405;  Hamilton  v.  G.  H.  A  S.  A.  R. 
Co.,  4  Am.  &  Eng.  R.  R.  Cas.  528. 

Whether  or  not  a  company  has  been  in  fault  in  failing  to  give  warning  to 
a  minor  servant  of  danger  in  his  particular  employment  is  for  the  jury. 
Pennsylvania  Co.  v.  Long,  15  Am.  &  Eng.  R.  R.  Cas.  345. 

Minor  Servant  Runs  Bisks  of  EmploymeBt.— But  a  minor  must  be 
taken  to  undertake  to  run  aJl  the  ordiniury  risks  of  his  employment,  includ- 
ing the  negligence  of  fellow  servants.  Ine  company  is  not  therefore  liable 
to  him  for  any  injury  resulting  from  sucli  cause.  Kins  v.  Boston,  etc., 
R.  Co.,  9  Cush.  112  ;  Nashville,  etc.,  R.  Co.  v,  Elliott,  1  Coidw.  (Tenn.)  611  ; 
Chicago,  etc,,  R.  Co.  v.  Harney,  28  Ind.  28;  Ohio,  etc.,  R.  Co.  v,  Hunmersly, 
28  Ind.  871 ;  Gartland  v,  Toledo,  etc.,  R.  Co.,  67  Hi.  408  ;  McGinnis  t;.  Can- 
ada S.  Bridge.  8  Am.  &  Eng.  R.  R.  Cas.  185. 

Liability  of  Company  to  Parents  of  Minor  Servants.— See  as  to  the 
liability  of  the  company  to  the  parents  of  a  minor  servant.  Qrand  Rapids  & 
G.  R.  Co.  V.  Showers,  2  Am.  &  Eng.  R.  R.  Cas.  9;  Hamilton  v,  G.  H.  Sc  S. 
A.  R.  Co.,  4  Am.  &  Eng.  R.  R.  Cas.  528;  Texas  &  Pacific  R.  R.  Co.  v.  Carl- 
ton. 15  Attx.  &  £^.  K.  R.  Cas.  850»  and  note  containing  full  list  of 
authozities. 


£nTEBINOHAM 

V. 

feioux  City  &  Paoifio  Railway  Co. 

(62  Iowa  Reporta,  285.) 

A  car  repairer  was  seriously  poisoned  while  engaged  in  pursuance  of 
duties  in  removing  old  brasses  from  the  boxing  of  car  wheels,  hjr  a  certain 
poisonous  grease  that  had  formed  thereon.  In  a  suit  brought  by  mm  against 
the  company  the  negligence  averred  was  the  failure  upon  the  part  of  the 
defendant  to  have  the  brasses  removed  before  tiie  grease  formed,  m  such  suit» 
hddi  tbat  it  was  not  competent  to  aaka  witness  as  an  expert  wben  the  work 
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ahoold  be  done.  The  wimesa  should  state  the  results  aocruing  from  delay 
in  having  the  work  done,  and  the  jury  should  determine  whether  or  not  the 
delay  shown  in  the  cade  on  trial  constituted  negUgence. 

Evidence  sis  to  the  time  when  railway  companies  usually  replace  certain 
portions  of  tbeir  machinery  is  immaterial,  when  it  is  not.  shown  that  the 
custom  has  any  relation  to  the  avoidance  of  the  kind  of  injury  complained 

of. 

Where  an  emplov6  of  a  railway  company  knew,  or  by  the  exercise  of 
reasonable  care  could  have  known,  of  the  company's  negligence,  whereby 
lie  claims  to  have  been  been  injured,  and  of  wnich  he  complains,  he  was 
(guilty  of  contributory  negligence  in  incurring  the  danger,  and  he  cannot 
recover  for  the  injury  so  sustained. 

Where  the  evidence  tended  strongly  to  show  that  the  injury  complained 
of  was  the  result,  not  of  defendant's  negligence,  but  of  an  ordinary  cut, 
aggravated  by  a  depraved  condition  of  plaintifiTs  system,  the  court  nroperiy 
instructed  that  plaintiff  could  not  recover,  if  the  iury  found  that  plaintiff^ 
injury  occurred  by  reason  of  the  impurity  of  his  blood. 

Where  nothing  has  ever  occurred  to  suggest  to  a  railway  company  that 
there  is  any  danger  in  a  certain  line  of  conduct,  the  company  cannot  be 
said  to  have  had  such  means  of  knowledge  of  the  alleged  danger  as  to  ren- 
der it  negligent  in  continuing  in  that  line. 

An  instruction  which  properly  states  the  law,  but  which  plaintiff  claims 
was  not  applicable  to  the  theory  of  his  case,  could  work  no  prejudice  to  him, 
and  is  no  ground  of  reversal  on  his  appeal. 

Appeal  from  Woodbury  Difltrict  Court. 

Tlie  plaintiff  alleges  in  his  petition,  in  substance,  that  he  was  in 
the  employment  of  defendant,  performing  the  duties  of  a 
helper  in  ite  machine  shops,  and  that  he  was  instructed  by  the  de- 
fendant's master  mechanic  to  remove  the  old  brasses  belonging  to 
the  boxing  of  certain  car  wheels  and  axles,  which  were  covered  over 
with  poisoned  grease,  and  that  plaintiff  were  dangerously  poisoned 
by  the  handling  of  such  brasses,  necessitating  me  amputation  of 
the  middle  finger  of  his  left  hand,  and  resulting  in  the  loss  of  the 
use  of  his  left  arm  and  hand.  The  plaintiff  prays  judgment  in 
the  sum  of  $6,000.  There  was  a  jurv  trial,  resulting  in  a  verdict 
and  judgment  for  the  defendant.     The  plaintiff  appeals. 

Bvo'nha/nh^  Hudson  cfe  /S.  H.  Coch/rcm^  for  appellant 

Joy  dk  Wright^  for  appellee. 

Day,  Ch.  J. — I.  The  plaintiff  introduced  as  a  witness  one  John 
McKenzie,  who  testified  that  he  repairs  cars  for  a  living,  and  had 
about  seven  years'  experience  in  greasing  cars,  but  auit  it  about 
seven  yeara  ago,  and  that  he  is  not  now  employed  by  tne  company, 
and  has  not  been  for  some  time,  and  that  ne  kuow^  about  the  sub- 
stance formed  on  the  boxing  of  car  wheels,  but  does  not  know  of 
any  poisonous  substance  that  is  ever  formed  on  the  brasses  of  the 
boxes  of  tiie  car  wheels.  The  witness  was  then  asked  this  ques- 
tion :  "  When  ought  tiiey  to  be  removed  ?"  This  question  was 
objected  to  as  incompetent  and  immaterial,  and  upon  the  ground 
that  it  is  not  shown  that  tiie  witness  is  competent  to  judge.  The 
objection  was  sustained,  and  this  action  is  assigned  as  error.    Ap- 
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pellant  insists  that  '^  this  question  was  propounded  to  show  that 
the  brasses  should  always  be  removed  before  they  are  worn  as  thin 
as  a  knife,  before  they  become  broken,  or  before  the  old  axle 
grease  burns  into  the  broken  brass,  and  thereby  causes  a  poisonous 
substance,  which  failure  to  remove  would  constitute  the  elements 
of  negligence."  We  think,  however,  that  the  proposed  fact  is  not 
competent  to  be  established  by  the  opinion  of  a  witness  offered  as 
an  expert.  The  effects  of  allowing  the  brasses  to  become  worn 
fliin  and  broken  should  be  shown.  Then  the  jury  would  be  com- 
petent to  determine  whether  it  was  n^ligence  to  fail  to  remove 
them  before  such  condition  existed.  To  allow  a  witness  to  testify 
as  an  expert  to  such  fact,  would  be  to  substitute  the  witness  for 
the  ii^ry. 

rf.  This  same  witness  further  testified  that  he  knew  the  cus- 
tom of  railroads  in  removing  these  old  brasses.  He  was  then 
asked  the  following  question :  "  Ai\liat  is  the  custom  in  reference 
to  the  time  when  they  should  be  removed — before  they  get  so  they 
break,  or  afterward  ^"  This  question  wtis  objected  to,  and  the  objec- 
tion was  sustained.  The  custom  of  railroads,  as  to  the  removal  of  the 
brasses  before  they  break  is  not  material.  They  might  remove 
them  before  they  become  so  thin  as  to  break,  fOr  the  purpose  of 
preventing  injury  to  the  axles,  or  accidents  to  the  train.  The 
real  question  in  tliis  case  is,  do  the  brasses  accumulate  a  poisonous 
substance  if  not  removed  before  they  become  so  thin  as  to  break  ? 
The  custom  of  railroads  as  to  the  time  of  removal  could  throw  no 
light  upon  tliis  question. 

III.  The  appellant  complains  of  the  giving  of  the  third  in- 
struction, as  follows :  "  The  main  questions  for  you  to  determine 
herein,  and  to  which  your  attention  is  directed,  are  as  follows: 
1.  Was  the  plaintiff  to  go  and  remove,  and  did  he  go  and  remove, 
the  brasses  irom  the  car  wheels  at  River  Sioux,  in  obedience  to  a 
direction  of  the  master  mechanic  ?  2.  Were  the  brasses  so  re- 
moved, at  the  time  of  removal,  poisonous?  3.  If  they  were 
poisonous,  then  did  the  defendant,  through  its  officers,  whose  duty 
it  was  to  keep  the  cars  in  repair,  have  knowledge  that  the  same 
were  poisonous,  or  would  said  officers  by  the  exercise  of  ordinary 
care  have  had  such  knowledge  ?  4.  If  the  brasses  were  poison- 
ous, then  did  plaintiff'  have  knowledge  that  they  were  poisonous, 
or  would  he  by  the  exercise  of  reasonable  care  have  had  such 
knowledge  ?  5,  If  plaintiff  was  injured,  tlien  did  his  injury  occur 
by  reason  of  the  impurity  of  plaintiff's  blood  ?  If  you  answer  the 
first,  second  and  third  questions  in  the  negative,  then  there  can 
be  no  recovery  for  plaintiff.  If  you  answer  the  fourth  in  the 
affirmative,  there  can  be  no  recovery.  If  the  fifth  is  answered  in 
the  affirmative,  there  can  be  no  recovery."  Appellant  insists  that 
the  fourth  division  of  this  instruction  is  erroneous,  in  that  it  holds 
that,  if  the  employ6  could  have,  by  ordinary  care,  discovered  the 
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pcdfionoTis  condition  of  che  brasses,  he  cannot  recover.  Appellant 
also  insists  that  the  fourth  instruction  of  the  court  is  erroneous, 
which  in  substance  directs  the  jury  that  plaintiff  cannot  recover  if 
he  knew,  or  by  the  exercise  of  that  care  with  respect  thereto  which 
a  reasonable  man,  under  the  same  circumstances,  would  have  ex- 
ercised, could  have  known,  that  the  brasses  were  poisonous.  In 
support  of  this  objection,  appellant  relies  iipon  Muldo\mey  v. 
Illinois  Central  Eailway  Co.,  36  Iowa,  462.  Tlie  doctrine  of  this 
case  was  limited  and  explained  in  Way  v.  Illinois  Central  Kail- 
way  Co.,  40  Iowa,  341.  See  also  Muldowney  v,  Illinois  Central 
Railway  Co.,  39  id,  615 ;  Money  v.  The  Lower  Vein  Coal  Co.,  65  id, 
671.  The  instructions,  in  the  matter  complained  of,  are  not 
erroneous. 

Appellant  also  complains  of  the  fifth  sub-division  of  the  third 
instniction.  The  eviaence  very  strongly  tended  to  show  that  the 
injury  to  plaintiff  did  not  result  from  any  poisonous  condition  of 
the  brasses,  and  to  raise  a  strong  presumption  tliat  it  arope  solely 
from  an  ordinary  cut,  in  connection  with  a  depraved  condition  of 
the  plaintiff's  system.  The  evidence  strongly  preponderates 
against  the  view  that  any  poisonous  substance  accumulates  upon 
the  brasses  before  tliey  are  removed  from  the  axles.  No  instance 
of  poisoning  from  the  brasses  was  shown,  although  the  witnesses 
testified  to  the  receiving  of  frequent  cuts  in  the  removal  of  the 
brasses.  The  injury  to  plaintiff,  which  was  a  small  cut  upon  the 
finger,  was  inflicted  on  Sunday.  The  finger  did  not  become-  in- 
flamed until  Tuesday.  The  plaintiff  claimed  that  his  finger  was 
poisoned  by  verdigris  on  the  brasses.  The  testimony  of  experts 
ifi  that,  if  verdigris  is  applied  to  a  flesh  wound,  its  actum  would  be 
immediate,  and  that  if  the  wound  was  made  upon  the  finger,  and 
it  did  not  become  infiamed  for  two  days,  the  verdigris  had  noth- 
ing to  do  with  it.  The  jury  were  fnlly  authorized  to  find  from 
the  testimony  that  the  injury  to  plaintiff  did  not  at  all  result  from 
any  poisonous  condition  oi  the  brasses.  The  instruction  com- 
plained of  was  both  pertinent  to  the  evidence  and  proper. 
The  twelfth  instruction  of  the  court  is  to  the  same  effect  as  the 
fifth  sub-division  of  the  third  instruction,  and,  for  the  reasons  al- 
ready assigned,  is  proper. 

Iv .  Appellant  complains  of  an  instruction  given  at  the  request 
of  defendant,  as  follows :  "  The  jury  are  instructed  that  the  un- 
controvertible testimony  in  the  case  discloses  that  defendant  and 
its  employes  had  no  knowledge  of  the  existence  of  any  poisonous 
substance  on  the  said  brasses  in  question,  at  the'  time  of  said 
injury ;  and  if,  from  the  experience  of  defendant  and  its  em- 
ploy&,  as  disclosed  by  the  evidence,  they  had  no  cause  or  reason 
to  believe  that  there  was  any  poisonous  substance  on  said  brasses, 
there  can  be  no  recovery  in  this  action."  It  is  said  that  this  in- 
struction assumes  that  the  railroad  company  must  possess  actual 
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knowledge,  wh^i  the  law  only  requires  means  of  knowledge,  and 
also  assumes  that  the  experience  of  a  railroad  company  will  excuse 
any  negligence  that  it  may  be  guity  of.  The  instruction  is  not 
vuJnerS)le  to  the  criticism  made.  As  already  stated,  the  evidence 
strongly  preponderates  against  the  view  that  any  poisonous  matter 
accumulates  upon  the  brasses  before  their  removal  from  the  axlee. 
If  nothing  had  ever  occurred  in  the  experience  of  defendant  to 
suggest  the  existence  of  such  poisonous  accunmlation,  it  did  not 
possess  such  knowledge  as  would  render  it  negligent  in  not  dis- 
covering tlie  existence  of  poisonous  matter  on  the  brasses  in 
question. 

Y.  Aj)pellant  assigns  as  error  the  giving  of  the  following  in- 
structions :  ^'  In  determining  whether  the  defendant  was  negli- 
fent  you  must  consider  the  light  and  knowledge  the  defendant 
ad  at  the  time  of  the  alleged  injury ;  and  if  at  that  time  it  had 
no  knowledge  that  there  was  any  poisonous  substance  on  the 
brasses  in  question,  and  by  the  exercise  of  ordinary  care  would 
not  have  had  such  information  ;  and  if  there  had  been  no  injurious 
substance  in  the  use  of  such  brasses  prior  to  said  alleged  injury 
in  the  operation  of  defendant's  railroad,  then  the  defendant  was 
not  negligent."  This  instruction  is  clearly  correct.  Surely,  the 
defendant  was  not  negligent  if  there  had  existed  no  injurious 
substance  in  the  prior  use  of  the  brasses,  and  defendant  did  not 
know,  and  by  the  exercise  of  ordinary  care  would  not  have  known, 
that  there  was  any  poisonous  substance  on  the  brasses  in  question. 

YI.  Appellant  assigns  as  error  the  giving  of  an  instruction  to 
the  eflFe(*t  that  the  plaintifE  cannot  recover  through  or  by  reason 
of  any  negligence  on  the  part  of  a  co-employ 6  of  plaintiff,  if  the 
injury  was  not  occasioiicd  while  the  plaintiff  was  engaged  in  the 
operation  of  defendant's  road,  or  in  a  manner  connected  with  the 
operations  of  the  road.  It  is  not  claimed  that  the  instruction  is 
in  itself  erroneous,  ])ut  that  it  had  no  application  to  the  case,  be- 
cause the  action  was  not  based  upon  the  statute,  but  upon  the 
theory  of  the  master  s  liability  to  the  servant.  If  this  be  true,  the 
giving  of  the  instruction  could  have  worked  no  prejudice. 

YII.  The  appellant  complains  of  the  giving  of  the  following 
instruction  :  '^  If  the  jury  nnd  from  the  testimony  that  defendant 
used  upon  its  cars  the  same  kind  of  oil  that  was  generally  used 
upon  tne  cars  of  railroad  companies  at  the  time  of  said  alleged  in- 
jury, and  had  no  knowledge,  and,  by  the  exercise  of  ordinary 
care,  would  not  have  obtained  any  knowledge,  that  there  was  any 
poisonous  substance  on  the  brasses  in  question,  then  the  plaintiff 
cannot  recover."  There  is  nothing  whatever  in  the  evidence  to 
show  that  the  oil  used  hj  defendant  was  impure  or  that  it  might 
not  be  properly  used.  Appellant  claims,  however,  that  from  this 
instruction  the  jury  may  nave  presumed  that,  if  the  oil  used  was 
not  of  itself  poisonous,  the  company  was  not  responsible.    It  is 
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clear  that  thifi  construction  cannot  properly  be  placed  upon  the 
instruction.  The  defendant's  immunity  is  expressly  made  to  de- 
pend upon  its  want  of  knowledge,  or  oi  the  means  of  knowledge, 
in  the  exercise  of  ordinary  care,  that  there  was  any  poisonous  sub- 
stance upon  the  brasses.  The  instructions  asked,  so  far  as  appli- 
cable and  proper,  are  covered  by  the  instructions  of  the  court 
The  record  discloses  no  error. 
Affirmed. 

Serrant  Gontiiiiiliir  in  Emploj  of  Company  Knowingr  of  Defect  in 
Apparatus  ]>oe8  so  at  liis  Own  Bisk.— When  a  servant  of  a  railroad  com- 
pany^  beoomes  aware  of  the  faci  that  the  apparatus  which  he  is  using  is  de- 
lective,  notwithstanding  which  he  continues  the  use  of  it  without  objec- 
tion, he  will  be  deemed  to  have  assumed  the  risk  of  his  employment,  and 
cannot  recover  in  case  of  injury.  Patterson  v.  Pittsburgh,  etc.,  R.  R.  Ck)., 
7a  Pa.  St.  889;  Davis  v.  Detroit,  etc.,  R.  Co.,  20  Mich.  105;  McMillan  v. 
Saratoga,  etc.,  R.  Co.,  20  Barb.  449;  Toledo,  etc.,  R.  Co.  v.  Eddy,  72  111.  188; 
Dillon  17.  Union  Pac  R.  Co.,  8  Dillon,  819;  Chicago,  etc.,  R.  Co.  v.  Munroe, 
85  IlL  25;  Ladd  v.  New  Bedford  R.  Co.,  119 Mass.  412;  Hamathy  t?.  Northern, 
etc..  R  Co.,  46  Md.  280;  Devitt  v.  Pacific  R  Co.,  50  Mo.  802;  International 
R.  Co.  V.  Dojle,  49  Tex.  190;  Dale  v.  St.  Louis,  etc.,  R.  Co.,  68  Mo.  455; 
Gteoi^a  R  Co.  v,  Kenney,  58  G&.  486;  Green  &  Coates  Sts.  Pass.  R.  Co.  v. 
Bresmer,  4  Am.  &  Eng.  R  R.  Cas.  647;  Naylor  v.  Chicago,  etc.,  R  Co.,  6 
Am.  &  Eng.  R  R  Cas.  460;  Houston  &  T.  C.  R  Co.  v.  Myers,  8  Am.  &  Eng. 
R.  R  Cas.  114;  Louisville,  etc.,  R  R  Co.  v.  Orr,  8  Am.  &  Eng.  R  R  Cas. 
d4;  Umback  v.  Lake  Shore  &  M.  S.  R  Co..  8  Am.  &  Eng.  R  R.  Cas.  96; 
Sweeney  v.  Central  Pacific  R.  Co.,  8  Am.  &  Eng.  R  R  Cas.  151;  Watson  i;. 
Houston  &  T.  C.  R  Co.,  11  Am.  &  Eng.  R  R  Cas.  218;  Jackson  v,  S^ansas 
City,  L.  &  S.  K.  R  Co.,  15  Am.  &  Eng.  R  R  Cas.  178;  EastTenn.,  etc.,  R 
R  Co.  V,  Smith,  15  Am.  &  Eng.  R.  R.  Cas.  224  ;  Yeaton  v,  Boston  &  Lowell 
R  R  Corp.,  15  Am.  &  Eng.  R  R  Cas.  258. 

Personal  Injuries  Affgrarated  by  Predisposition  to  Disease.— The 
fact  that  a  person  has  in  his  system  a  predisposition  to  disease  which  makes 
a  particular  injury  suffered  by  him  more  severe  than  it  otherwise  would  be, 
does  not  exempt  the  railroad  company  from  full  liability  for  all  the  direct 
consequences  of  the  injury.  Heim  v.  McCaughan,  82  Miss.  17;  McAllister 
V.  State,  17  Ala.  484;  Commonwealth  v.  Fox,  7  Gray,  585;  Stewart  v.  City  of 
Bipon,  88  Wise.  584;  Mobile  &  Ohio  R  R.  Co.  v.  Arthur,  48  Miss.  180; 
Jewell  V.  Railway,  55  N.  H.  84;  Baltimore  City  Pass.  R.  Co.  v,  Kemp,  61 
Md.  74. 

But  see  contra  PuUman  Palace  Car  Co.  v.  Barker,  4  Col.  844. 

The  same  principle  has  been  applied  in  the  case  of  injuries  to  pregnant 
women.  Brown,  A  vx,  v,  Chicago  M.  &  St.  P.  R  Co.,  54  Wise.  8^;  Oliver 
V.  La  Valle.  86  Wise.  592;  Heim  v,  McCaughan,  et  ua?.,  82  Miss.  17;  Barbee 
V.  Beese,  60  Miss.  906. 


O'BOBKB 

Ukion  Paoifio  R.  Co. 

(Advance  Case,  Colarado,  October  8, 1884.) 

A  car  repairer  in  pursuance  of  his  duty  went  under  a  car  upon  a  side 
track  in  oraer  to  repair  it.    While  so  engaged  he  was  injured  by  uxe  moving 
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of  the  car  caused  by  another  car  being  switched  on  to  the  same  track.  In 
an  action  against  the  company  to  recover  damages  the  negligence  alleged 
was  the  failure  to  provide  plaintiff  with  red  flag  which  he  could  use  as  a 
danger  signal.  It  appeared  that  plaintiff  had  for  several  weeks  been  em- 
ployed by  the  company  on  the  same  work  and  had  made  no  complaint,  and 
Lad  not  demanded  a  red  ^s^,  Heldt  that  he  must  be  deemed  to  have  under- 
taken to  run  the  risks  of  his  employment,  and  that  he  was  not  entitled  to 
recover. 

Motion  for  a  new  trial.     The  opinion  states  the  facts. 
JUarkhoTRy  Patterson  <&  Thomas^  for  the  plaintiff. 
Teller  cfe  Orohood^  for  the  defendant. 

Brewer,  J. — In  No.  1176,  Michael  O'Korke  -u.  The  Union 
Pacific  Railway  Company,  a  motion  was  made  for  a  new  trial.  It 
was  an  action  for  personal  damages,  and  a  verdict  was  found  for 
the  plaintiff.  The  substantial  tacts  are  these :  This  plaintiff  was 
a  car  repairer,  engaged  in  repairing  cars  along  the  line  of  the  de- 
fendant's road.  On  the  day  of  the  accident  he  went  to  the  station 
at  Malta,  I  believe,  and  found  there  three  cars  standing  on  a  side 
track  with  a  freight^train  on  the  main  line.  The  conductor  of  the 
freight  train  tola  him  that  the  rear  car  of  the  three  side-tracked 
cars  needed  repairing,  and  that  he  should  wait  there  about  twenty 
minutes,  which  would  be  time  enough  to  do  the  work.  He  went 
under  the  car  to  repair  it,  and  while  there  parties  in  charge  of  the 
freight  train  switched  a  car  on  to  the  side  track,  which  started  the 
other  cars  on  the  track,  and  they  pushed  the  car  under  which  he 
was  at  work,  moving  it  some  few  feet,  and  injuring  him.  He  had 
no  red  flag  out  with  which  to  signal  to  the  engineer,  and  no  assistant 
to  notify  parties  moving  the  train  that  he  was  at  work  under  the 
car,  and  the  engineer,  moving  the  train,  did  not  know  tliere  wa& 
any  one  under  the  car.  He  had  no  reason  to  suppose  that  any  one 
was  under  it,  and  switched  off  his  freight  car  on  to  the  side  track 
without  any  knowledge,  or  reason  to  believe  there  was  any  danger 
in  so  doing. 

Indeed,  so  far  as  the  action  of  the  engineer  is  concerned,  no 
negligence  can  be  aflirmed  in  his  conduct ;  the  complaint  is  that 
the  railroad  company  was  negligent  in  not  furnishing  to  one  en- 
gaged in  that  business,  and  necessarily  compelled  to  go  under 
cars,  and  liable  to  be  there  injured,  a  red  flag,  which  he  might 
station  out  as  a  signal,  or  furnish  him  with  an  assistant  to  give 
notice  of  his  position,  and  that  the  railroad  company  was  negligent 
in  not  so  doing.  I  have  no  question,  wheneve?  they  call  upon  an 
employ^  to  go  into  such  a  position  as  that,  I  think  it  is  their  duty  to 
provioe  him  with  the  ordinary  means  of  protection,  which,  we  are 
informed  by  the  testimony,  is  a  red  flag.  It  cannot  be  expected 
that  an  engmeer,  in  switching  cars,  can  send  a  man  forward  to  see 
whether  or  not  some  one  is  under  any  car,  and  the  red  flag,  being 
the  ordinary  signal  of  danger^should  have  been  furnished  to  tiBis  man. 
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Bat  the  tronHesome  qnestion  lies  back  of  that.  This  plaintifi 
Tv-as  an  old  railroad  man,  fully*  aware  of  the  dangers  of  such  work 
as  he  was  then  engaged  upon ;  he  had  been  employed  on  this  road, 
in  such  work,  for  seven  or  eight  months,  and  was  in  the  habit  of 
going  under  cars  under  just  such  circumstances.  He  had  no  flag, 
and  he  asked  for  none.  Now,  the  railroad  company  insists  that 
he  waives  his  right  to  recover  for  any  injury  received  in  conse- 
quence of  that  fact.  This  doctrine  of  waiver,  upon  which  the 
company  relies,  is  a  doctrine  which  has  been  developed  within  the 
last  lew  years.  It  has  been  carried  by  some  courts  to  a  dangerouB 
extent,  one  which,  I  think,  cannot  be  finally  sustained. 

It  has  been  said,  and  I  think  there  is  force  in  it,  that  there  is 
Teally  no  such  thing  as  a  separate  and  distinct  defense  of  waiver, 
and  that  what  is  caSed  waiver  is  simply  one  form  of  "  contributory 
negligence ;"  that  the  difEerence  between  waiver  and  contributory 
negligence,  is  the  difference  between  passive  and  active  negligence, 
and  tiaat  what  is  meant  by  waiver  is  passive  negligence,  in  omitting 
to  do  a  thing  which  the  employ^  ought  to  have  done ;  and,  in  this 
case,  it  would  be  said  that  if  the  plaintiff  omitted  to  call  for  a  fla^ 
— omitted  to  take  precautions  which  he  ought  to  liave  taken — ana 
that  us  nothing  more  or  less  than  passive  negligence. 

Afl  I  said,  tnis  doctrine  of  waiver  has  been  carried  by  some 
oourts  to  a  great  extent.  They  have  affirmed  that  an  employ6, 
whenever  he  finds  suitable  precautions  have  not  been  taken  for  his 
safety,  ought  to  stop  at  once,  and  if  he  continues  on  he  assumes 
aH  the  risks.     I  don't  think  that  can  be  held  to  be  law. 

A  case  was  presented  to  me  in  Des  Moines,  last  spring,  where 
that  claim  was  very  urgently  pressed  by  the  railroad  company. 
In  that  case,  a  common  laborer,  who  had  been  employed  for  some 
time  as  a  section  hand,  was,  on  this  particular  day,  employed  to 
load  railroad  iron.  It  appeared  that  the  railroad  company  had 
substituted  steel  rails  for  iron  rails,  and  simply  thrown  the  iron 
rails  to  one  side,  and  then  sent  a  train  along  to  pick  them  up. 
The  trail  was  constantly  in  motion,  at  first,  at  a  low  rate  of  speed ; 
as  two  rival  gangs,  one  on  each  side  of  the  train,  worked  together, 
and  became  more  interested  in  their  work,  and  worked  more 
quickly  the  train  moved  more  rapidly ;  finally  a  flat  car,  having 
been  loaded  too  high,  and  the  sides  having  been  insufficiently  pro- 
tected, a  rail  which  was  thrown  on  fell  off,  and  this  laborer  was 
caught  and  hurt,  and  the  company  tried  to  insist  upon  the  doc- 
trine of  waiver.  That  this  man  had  been  working  all  the  day,  the 
accident  happening  about  two  or  three  o'clock  in  the  afternoon ; 
that  he  was  willing  to  do  the  work,  and  that  he  waived  his  right 
to  compensation  in  view  of  that  fact ;  he  saw  the  danger  he  was 
in,  and,  seeing  it,  continued  to  work. 

I  held  that  the  company  was  liable.  I  don't  think  that  the  ur- 
gency can  be  forced  upon  an  employ^  so  quickly  as  that  for  de- 
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ciding  that  he  cannot  be  called  upon  at  the  instant  to  stop  work  if 
he  sees  there  is  danger.  Suppose  an  engineer,  rnnning  a  train 
between  the  point  of  departure  and  the  point  of  terminus,  finds 
that  his  engine  is  out  of  order,  can  he  stop  right  here  atid  say  lie 
will  stop  until  the  injury  is  mended  ? 

It  would  not  be  safe  to  do  this ;  he  must  carry  the  defective  en- 
gine to  its  point  of  destination.  No  other  rule  would  be  safe. 
And  so,  generally,  a  man  cannot  be  called  upon,  at  the  moment  to 
say,  there  is  a  defect,  or  there  is  danger,  ana  I  will  stop ;  he  has  a 
right  to  wait  a  reasonable  time  ;  to  consider  the  circumstances  of 
the  case,  and  to  give  notice  to  his  employers  that  he  is  in  danger ; 
time  enough  to  see  whether  the  employer  means  to  have  the  de- 
fect rememed  ;  time  enough  to  see  the  general  way  in  which  he 
conducts  his  business ;  ana  if  he  finds  that  his  employer  intends 
to  use  machinery  with  defects,  or  to  conduct  his  work  m  a  danger- 
ous manner ;  finds  that  is  to  be  his  habit,  finds  that,  after  he  lias 
been  notified,  he  still  intends  to  conduct  his  business  in  that  way, 
and  then  goes  on  and  continues  in  the  work,  ;t  is  fair  to  assume 
that  he  takes  the  risks ;  of  course,  there  can  be  no  question,  where 
it  is  expressly  a^eed  upon. 

Suppose,  lor  mstance,  that  I  own  a  mill ;  suppose  the  machinery 
in  it  IS  clearly  defective,  and  I  say  to  an  employ^,  "  I  am  running 
a  miU  in  which  there  is  defective  machinery,'*  and  I  point  out  to 
him  the  defect,  "  are  you  willing  to  work  here  and  take  the  risks  ?'' 
If  he  says  he  is,  he  cannot  afterward  recover,  if  he  is  injured  ;  and 
so,  in  order  that  there  should  be  an  implied  agreement,  the  facts 
should  exist  for  so  long  a  time  that  the  employe  has  opportunity  to 
see  that  his  employer  means  to  let  the  machinery  remain  in  that 
condition,  and  carry  on  his  business  in  that  way,  as  a  general  rule; 
and  if  he  then  continues  at  work,  he  may  be  presumed  to  consider 
the  compensation  sufficient  to  justify  him  in  taking  the  risk. 

In  this  respect,  it  appears  that  this  plaintiff  had  oeen  for  seven 
or  eight  months  in  the  employ  of  tlie  company,  along  this  line  of 
road;  that  he  had  done  this  work  day  after  day  without  a  flag, 
knowing  its  necessity,  making  no  complaint,  asking  for  no  change, 
and  it  seems  to  me  that  after  we  consider  this,  and  all  the  circum- 
stances of  the  case,  it  must  be  said  that  negligent  although  the 
company  was,  the  man  assumed  the  risks  of  the  danger,  knowing 
what  it  was,  and  cannot  now  hold  the  company  responsible. 

I  think  the  motion  for  a  new  trial  must  be  sustained. 

SerTant  Failing  t4>  Complain  of  Defeetive  Apparatns  Assamcs  Rlt«k8  of 
Same. — When  a  Hervant  employed  by  a  railroad  company  plainly  perceives 
the  risks  which  he  runs,  and  neverthelesti  remuins  perfoimmg  the  same  ser- 
Tices  Without  C3mplaint  and  without  HUgKesting  how  his  employment  could 
be  made  less  hazardous,  he  will  be  deemed  to  have  undertaken  to  run  the 
risks  incident  thereto.  Davis  v.  Detroit,  etc.,  R.  Co.,  20  Mich.  105;  McMillan 
V.  Saratoga,  etc..  B.  Co..  20  Barb.  449;  Patterson  v.  Pittsburgh,  etc.,  R.  Ca, 
76  Pa.  St.  889;  Crutchfleld  v.  Richmond,  etc.,  R.  Co.,  76  N.  C.  820;  Illinois, 
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etc.,  R.  Co.  t;.  Jewell,  46  HI.  99;  Toledo,  etc.,  R.  Co.  v.  Eddy,  72  111.  188; 
Ghreen  A  Coates  Sts.  Pass.  Rj.  Ck>.  v.  Bresmer.  4  Am.  &  Eng.  R.  R.  Cas.  647; 
Naylor  v.  Chicago,  etc..  R.  Co.,  5  Am.  &  Eng.  R.  R.  Cas.  460;  Houston  & 
T.  C.  R.  Co.  v.  MyeiB,  8  Am.  &  Eng.  R.  R.  Cas.  114;  Louisville,  etc.,  R.  Co. 
V,  Orr,  8  Am.  &  Eng.  R.  R.  Chs.  94 ;  tJmback  v.  Lake  Shore  &  M.  S.  R.  Co., 
8  Am.  Sc  Eng.  R.  R  Cas.  98;  Sweeney  v.  Central  Pacific  R.  Co.,  8  Am.  & 
Ehig.  R.  R.  Gas.  161;  Watson  v  Houston  &  T.  C.  R.  Co.,  11  Am.  &  Eng.  R. 
R.  Cas.  218;  Jackson  v.  Kansas  Ci^,  L.  &S.  K.  R.  Co.,  16  Am.  &  Eng.  R.  R. 
Gas.  178;  East  Tennessee,  etc.,  R.  R.  Co.  v.  Smith,  16  Am.  &  Eng.  R.  R. 
Cas.  224;  Yeaton  t;.  Boston  &  Lowell  R.  Corp.,  15  Am.  &  Eng.  R.  R.  Cas. 
M8. 


Kashas  Cttt,  St.  Joseph  &  Coitkoil  Bluffs  Railboad  OoMPAinr 

V. 
FLTNlf. 

(78  MitaouH  Reports,  196.) 


The  measure  of  damages  in  an  action  brought  by  the  lej^al  representative 
of  an  employ^  of  a  railroad  company  against  the  company  for  his  death,  is 
not  the  fixed  sum  of  $6,000,  but  a  sum  not  exceeding  $5,000  The  right  of 
action  is  given  by  Sec.  8  and  not  Sec.  2  of  the  Damage  Act  of  Mi^t^onri. 

A  servant,  by  contihuing  in  the  business  of  his  master  af  tor  he  l)ecomes 
aware  of  defects  In  appliances  furnished  him  by  his  mnster,  docs  ni.  t  neces- 
sarily aasumf)  tiie  risk  of  all  injuries  which  may  result  from  such  <Iefects. 
If  the  defects  grow  out  of  the  want  of  ordinary  care  and  vigilanco  on  the 
part  of  the  master  in  providing  or  maintaining  the  appliances,  and  iire 
not  so  serious  but  that  with  care  and  prudence  ou  the  part  of  the  servant 
tbey  may  be  safely  used,  and  at  the  request  of  the  master  he  continues  to 
use,  and  in  using  them  exercises  care  and  prudence,  if  injury  result  to  him 
notwithstanding,  he  may  hold  the  master  liable. 

The  liabilitv  of  a  railroad  company  for  an  injury  sustained  by  an  engineer 
through  a  defect  in  the  track  existing  through  the  negligence  of  the  com- 
pany, will  not  be  discharged  upon  proof  that  the  air-brake  on  the  engine 
'was  out  of  order,  that  the  engineer  knew  this,  and  that  if  it  had  been  in  or- 
der the  accident  might  have  been  averted. 

Hie  law,  out  of  regard  to  the  instinct  of  self-preservation,  presumes  that 
a  person  who  has  suffered  death  by  a  railroad  accident,  was  at  the  time  of 
the  accident  in  the  exercise  of  due  care,  and  this  presumption  is  not  over- 
thrown by  the  mere  fact  ofthe  injury. 

Appeal  from  Buchanan  Circuit  Court. 
W.  P.  HaU.  and  St/rona  cfe  Mosmcm^  for  appellant. 
Woodson  dk  Grosby  and  Pike  cfe  Pike^  for  respondent. 

Philips,  C. — John  Flynn  was  an  engineer  on  defendant's  road, 
mnning  a  passenger  train  to  and  fro  between  St.  Joseph  and 
Council  Bluffs.  He  was  killed  by  the  upsetting  of  hit*  engine  on 
defendant's  road  on  the  23d  day  of  August,  187.5.  The  i)laintiff 
is  his  widow  and  sues  for  $5,000  damages.  The  grounds  of  negli- 
gence alleged  in  the  petition  are  the  bad  and  detective  condition 
of  defendant's  railroad  track  at  the  point  of  disaster ;  the  defective 
condition  of  the  flanges  of  the  wheels  of  the  engine  ;  the  defective 
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and  Tinsaf e  condition  of  the  air  brakes  and  defendant's  failure  an 
notice  to  repair  them,  and  its  neglect  and  failure  to  provide  the 
train  with  sufficient  brakemen  in  the  absence  of  the  air  brake. 
The  answer  tendered  the  general  issue,  and  pleaded  contributory 
negligence  on  the  engineei^s  part. 

The  evidence  showed  that  Flynn  was  a  competent  and  experi- 
enced engineer,  and  made  three  trips  a  week  over  this  road.  The 
engine  in  question  was  not  the  one  ne  used  on  said  road.  His  reg- 
ular engine  was  out  of  repair.  He  examined  the  engine  assigned 
him  ana  deemed  it  in  order.  ()n  the  22d  day  of  August  he  ran  in 
from  St.  Joseph  to  Council  BlufEs.  On  the  way  the  air  brakes  rat 
out  of  order.  He  notified  the  conductor  and  required  the  brate- 
man  to  employ  the  brakes  the  balance  of  the  way.  On  reaching 
Council  Bluffs  he  informed  the  ajssistant  master  mechanic  of  the 
trouble,  but  it  se^ms  the  defect  in  the  air  brake  could  not  be  re- 
paired there,  nor  could  the  repair  be  made  short  of  St.  Joseph. 
Flynn's  assigned  duty  requirea  him  to  take  this  engine  and  train 
back  to  St.  J  oseph  on  the  23d.  He  informed  the  conductor  of  the 
situation  of  the  air  brake  and  requested  that  the  train  be  broke  by 
the  men.  The  evidence  shows  tnat  for  such  train  two  brakemen 
•were  ordinarily  sufficient,  and  that  it  was  customary  for  the  bag- 
ge^eman  to  perform  the  duty  of  brakeman  when  'necessary.  On 
uus  train  there  was  but  one  re^lar  brakeman,  and  the  baggage- 
man did  not  appear  to  have  performed  this  duty  on  this  trip.  On 
the  way  back 'to  St.  Joseph,  while  the  train  way  running  at  "a 
usual  rate  of  speed,  about  twenty  miles  an  hour,"  the  wheels  of 
the  engine  jumped  the  rails  and  after  running  about  500  or  600 
feet,  went  off,  killing  Flynn.  The  evidence  tended  to  show  that 
at  this  point  the  track  was  in  bad  condition,  and  that  the  engine 
was  derailed  in  consequence  of  a  low  joint  and  that  this  low  joint 
had  existed  for  several  days,  and  was  perhaps  known  to  some  of 
the  trackmen.  There  was  no  evidence  that  deceased  was  apprised 
of  its  existence,  but  there  was  evidence  from  which  it  might  rea- 
sonably be  inferred  that  he  had  notice  of  the  generally  baa  condi- 
tion 01  portions  of  the  road.  The  evidence  showed  ttat  with  the 
air  brake,  the  train  might  have  been  checked  up  before  the  en^ 

fine  upset,  and  with  the  ordinary  brakemen  it  would  require  pro- 
ably  400  or  500  feet  to  check  it  at  the  rate  it  was  going.  The 
evidence  also  showed  that  J.  F.  Barnard,  general  superintendent 
of  defendant,  issued  on  the  22d  day  of  July,  1876,  an  order  to  W. 
D.  Rowley,  master  mechanic  of  defendant,  as  follows  :  "  Notify 
engineers  not  to  run  faster  than  card  time  between  Wing  Lake 
ana  Coming,  and  between  Phelps  and  Nishnabotna,  and  to  modify 
their  speed  as  much  as  necessary  for  safety  until  the  track  can  m 
got  into  better  condition."  This  notice  was  served  upon  Flynn  % 
Siort  time  before  the  accident,  and  Flynn  endorsed  nis  name  on 
it  as  evidence  of  service.     The  evidence  also  showed  that  the  point 
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'where  the  enrine  and  train  left  the  track,  and  where  Flynn  was 
lolled,  waa  wiSiin  the  limits  described  in  the  notice. 

For  the  plaintiff  the  oonrt  gave  the  following  instructions : 
1.  If  the  jury  find  from  the  evidence  that  the  road-bed  or  track 
of  defendant,  at  the  point  where  the  engine  in  charge  of  said  John 
nynn  was  thrown  on  the  track,  was  defective  or  nnsafe,  or  that 
the  said  engine  at  the  time  of  the  accident  was  defective  or  un- 
safe,  and  that  defendant  knew  thereof,  or  mi^ht  have  known 
thereof  by  the  exercise  of  reasonable  care  and  dnigence,  and  that 
the  said  engine  so  in  charge  of  the  said  Mjnn  as  engineer  was  so 
thrown  oflE  the  said  track  in  consequence  of  said  defective  condi- 
tion of  said  track  or  of  the  said  engine  after  such  defective  condi- 
tion of  said  track  or  said  engine  was  known  or  ought  to  have  been 
known  by  defendant,  and  that  said  Flynn  receivea  injuries  in  con- 
sequence of  said  engine  being  thrown  off  the  track  as  the  residtof 
said  defective  condition  of  said  railroad  track  or  engine,  of  which 
said  Flynn  died,  and  that  said  Flynn  was  exercising  ordinary  care 
and  prudence  at  the  time  he  received  said  injuries,  and  was  guilty 
of  no  negligence  directly  contributing  tliereto,  and  if  they  further 
find  from  tlie  evidence  that  plaintiff  was  the  wife  of  said  Flynn  at 
the  time  of  his  death,  then  the  jury  will  find  for  the  plaintiff  in 
the  sum  of  $5,000. 

2.  Although  the  jury  may  find  from  the  evidence  that  the  track 
of  defendant,  at  the  point  where  the  engine  was  thrown  off,  was 
unsafe  or  dangerous,  or  that  the  engine  was  defective  or  unsafe,  or 
that  the  same  was  known  to  the  deceased ;  yet  if  the  defective  or 
dangerous  condition  of  the  said  track  or  engine  was  not  of  suffi- 
cient character  that  they  could  not  be  reasonably  used  by  the  ex- 
ercise of  skill  and  diligence,  then  the  said  Flynn,  in  using  said 
track  or  engine  as  such  employ^  of  defendant,  did  not  assume  the 
use  of  said  track  or  engine  at  his  peril,  and  was  only  required  to 
take  and  was  responsible  for  the  care  incident  to  the  situation  in 
which  he  was  placed  in  the  use  of  said  track  or  engine,  and 
whether  he  exercised  such  care  in  the  use  of  said  track  or  engine 
at  the  time  of  the  accident,  is  a  fact  for  the  determination  oi  the 

ihe  court  then  gave  for  defendant  the  following  instructions  : 

3.  If  the  jury  believe  from  the  evidence  that  the  death  of 
John  Flynn  was  caused  by  the  negligence  or  want  of  care  on 
the  part  of  the  brakemen  on  the  tram  m  proof,  the  jury  will  find 
for  defendant. 

4.  If  the  jury  believe  from  the  evidence  that  the  notice  in  proof 
purporting  to  be  signed  by  J.  F.  Barnard,  as  superintendent  of  de- 
rendant,  was  so  signed,  and  that  said  Barnard  was  superintendent 
as  aforesaid  at  the  time  of  signing  the  same,  and  tna|;  deceased 
knew  of  said  notice  before  the  accident  in  proof,  and  said  notice 
was  in  force  at  the  time  of  the  accident,  and  said  accident  occurred 
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between  Nishabotna  and  Phelps  by  reason  of  a  defect  in  defend- 
ant's track  between  said  points,  and  by  reason  of  his  failure  to 
modify  the  speed  of  the  train,  then  the  jury  will  find  for  de- 
fendant. 

7.  If  the  jury  believe  from  the  evidence  that  afler  said  air-brake 
ceased  to  work,  deceased  informed  the  conductor  of  the  train,  in 
prr)of  at  Council  Bluffs  that  said  brake  would  not  work,  and  that 
said  conductor  must  tell  the  brakemen  of  the  train  and  the  bag- 
gage master  that  they  would  have  to  brake  the  train  by  hand  to 
St.  Joseph,  and  did  not  ask  for  additional  brakemen,  and  that  said 

conductor  did   accordingly  direct  said   brakeman   and    bi 

master  to  brake  said  train  to  St.  Joseph  by  hand,  then  defendant  is 
not  responsible  for  not  employing  additional  brakemen,  and  if  said 
accident  was  occasioned  by  the  want  of  additional  brakemen,  they 
will  find  for  defendant. 

9.  If  the  jury  believe  from  the  evidence  that  the  negligence  or 
carelessness  of  deceased  directly  contributed,  either  in  part  or  in 
whole,  to  his  death,  they  will  find  for  defendant. 

10.  If  the  jury  believe  from  the  evidence  that  at  the  time  of 
the  accident  the  engine  or  train  of  defendant  was  in  such  condi- 
tion that  with  reasonable  care  it  could  be  used  with  safety,  then 
for  any  injury  caused  by  any  defect  in  such  engine  defend- 
ant is  not  liable,  and  as  to  such  injury  they  will  find  for  de- 
fendant. 

11.  If  the  jury  believe  from  the  evidence  that  at  the  time  of 
the  accident  the  engine  or  train  of  defendant  were  in  such  condi- 
tion that  they  could  not  with  reasonable  care  be  used  'with  safety, 
and  such  unsafe  condition  was  known  to  deceased,  they  must  find 
for  defendant  as  to  any  injury  caused  by  the  unsafe  condition  of 
such  engine  or  train. 

12.  If  the  jury  believe  from  the  evidence  that  the  track  of  de- 
fendant at  the  time  and  place  of  the  accident  was  not  in  such  con- 
dition as  to  be  used  with  safety  with  reasonable  care,  and  that  de- 
ceased had  notice  of  such  condition,  then  plaintiff  cannot  recover 
for  any  injuries  caused  by  such  defect  in  the  road. 

13.  If  tne  jury  believe  from  the  evidence  that  the  road  of  de- 
fendant at  the  time  and  place  of  the  accident  was  in  such  condi- 
tion that  with  reasonable  care  it  could  have  been  passed  over  by 
the  train  with  safety,  they  wiU  find  for  defendant  for  any  injury 
caused  by  a  defect  m  such  road. 

The  court  on  its  own  motion  gave  the  following  instruction : 
If  the  jury  believe  from  tlie  evidence  that  the  air-brake  in  proof 
ceased  to  work  after  the  train  in  proof  left  St.  Joseph,  and  tnat  it 
was  in  the  same  condition  when  said  train  left  Council  Bluffs,  and 
the  condition  of  said  air-brake  rendered  the  running  of  said  en- 
gine and  train  dangerous  to  the  safety  of  said  Flynn,  of  which 
fact  of  the  defective  condition  of  said  brake  and  the  danger  to  him 
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from  mBning  said  train  without  the  use  of  said  air-brake,  said 
Flynn  was  well  acquainted,  then  said  Flynn  in  starting  on  such 
trip,  knowing  said  air-brake  to  be  in  said  condition,  took  upon  him- 
fielf  the  risk  of  all  accidents  which  might  occur  by  reason  of  said 
defective  air-brake. 

To  the  giving  ot  said  last  mentioned  instruction  the  defendant 
objected  and  excepted. 

The  defendant  asked  a  number  of  other  instructions,  some  of 
which  are  immaterial  to  be  passed  on,  and  such  as  are  material  will 
be  considered  in  the  proper  connection. 

This  cause  must  be  reversed.  The  circuit  court  erred  in  in- 
structing the  jury,  if  they  found  for  plaintiflE,  to  assess  the  dam- 
ages at  §5,000.  This  being  an  action  by  the  legal  representative 
of  an  employ6,of  the  railroad  company,  it  accrued  unaer  Sec.  3  of 
the  Damage  Act,  and  not  Sec.  2.  In  such  case  the  measure  of 
damages  is  "  not  exceeding  $5,000."  It  may  be  less.  Wag.  Stat., 
Sec  4,  p.  58 ;  Holmes  v,  Hannibal  &  St.  Joseph  S.  S.  Co.,  69 
Mo.  585. 

As  the  case  must  be  remanded  for  re-trial,  it  is  necessary  to  de- 
termine, for  the  guidance  of  the  trial  court,  some  questions  raised 
on  other  instructions  given  and  refused  on  the  first  trial. 

The  defendant  'complains  most  of  the  second  instruction  given 
for  plaintiff,  which  declared  that  although  Flynn  knew  of  the 
alleged  defect,  "  yet  if  the  defective  or  dangerous  condition  of  said 
track  or  engine  was  not  of  sufficient  character  that  they  could  not 
be  reasonably  used  hv  the  exercise  of  skill  and  diligence  he  did 
not  assume  the  use  of  said  track  or  engine  at  his  peril,  and  was 
only  required  to  take  and  was  responsibfe  for  the  care  incident  to 
the  situation  in  which  he  was  placed  in  the  use  of  such  track  or 
engine,  and  whether  he  exercised  such  care  in  the  use  of  said  track 
or  engine  At  the  time  of  the  accident,  is  a  fact  for  the  determina- 
tion of  the  jury."  Defendant's  counsel  insists,  for  the  rule  is  ap- 
plicable to  every  state  of  facts,  that  the  employ^  takes  upon  him- 
self the  risks  incident  to  the  character  of  his  employment,  and  that 
when  he  has  notice  of  the  existence  of  defective  machinery,  or  im- 
plements or  appliances  connected  with  his  employment,  he  can- 
not recover  for  injuries  resulting  therefrom. 

The  general  doctrine  between  master  and  servant  is  now  pretty 
well  settled.  A  person  entering  the  service  of  another  takes  upon 
himself,  in  consideration  of  the  promised  compensation,  the  natu- 
ral ordinary  risks  of  his  employment,  the  perils  incident  to  the 
performance  of  his  work,  including  the  negligence  of  his  f eUow 
servants.  And  the  master  on  his  part  is  bound  to  use  ordinary 
car©  and  vigilence  in  providing  suitable  structure,  engines,  road- 
tracks  and  proper  servants.  Ford  v.  Fitchbu^  K.  K.  Co.,  110 
Mass.  240,  255 ;  Snow  v.  Housatonic  R.  R.  Co.,  8  Allen,  441 ; 
FUke  V.  Boston,  etc.,  K  R.  Co.,  58  N.  T.  649 ;  s.  o.  13  Am. 
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Rep.  545 ;  Smith  v,  St.  Louis,  Kansas  City  &  Northern  R'y  Co., 
69  Mo.  32.  The  master  does  not  become  the  absohite  insurer  of 
the  safety  of  his  servant ;  nor  is  he  bound  under  all  circumstauceB 
to  provide  for  him  the  most  approved  or  best  improved  machinery 
and  equipments,  or  such  as  are  absolutely  safe.  His  care  in  thiia 
respect  is  ordinary  precaution.  What  is  ordinary  care  cannot  be 
determined  abstractly.  It  is  necessarily  a  relative  term.  It  must 
be  measured  by  the  nature  of  the  work  to  be  done,  the  instruments 
to  be  used,  the  hazard  and  peril  of  the  situation.  The  law  by 
"  ordinary  care  "  means  simply  the  caution  and  vigilance  whicn 
reasonable  and  prudent  men  exercise  under  like  circumstance, 
Cayzer  v.  Taylor,  10  Gray,  274,  280 ;  2  Thompson  on  Neg.,  988, 
988  ;  Ford  v.  Fitchburg  K.  K  Co.,  10  Mass.  256. 

While  the  servant,  by  the  terms  of  his  undertaking,  assumes  the 
risks  and  dangers  of  his  employment,  it  must  be  observed  that 
these  are  the  usual  and  ordinary  risks  incident  to  the  particular 
work  in  which  he  is  engaged.  It  does  not  embrace  in  every  iiir 
stance  casualties  and  injuries  resulting  from  neglect  of  the  corra- 
sponding  dutv  of  the  master.  "  This  requiries  him  (the  master)  to 
use  due  care  m  supplying  and  maintaining  suitable  instrumentali- 
ties for  the  performance  of  the  work  or  duty  which  he  requires  of 
the  servant,  and  renders  him  liable  for  damages  occasioned  by  a 
neglect  or  omission  to  fulfill  his  obligation,  whether  it  arises  from 
his  own  want  of  care,  or  that  of  his  agents  to  which  he  intrusts  the 
duty."  Snow  v.  Housatonic  R.  R  Co.,  8  Allen,  447.  Tliis  doc- 
trine springs  from  the  fact  that  the  negligence  or  malfeasance  of 
the  master  enhances  the  risk  to  which  Uie  servant  was  exposed 
beyond  that  which  was  natural  to  the  risk  he  assumed.  Wedg- 
wood V.  0.  &  N.  Ry.  Co.,  41  Wis.  478.  This  duty  of  the  master 
is  not  discharged  by  simply  providing  or  having  made  at  the  out- 
set suitable  and  reasonably  safe  machinery  and  mstruments,  but  he 
must  maintain  them  by  keeping  them  in  repair  or  exercising  rea- 
sonable care  and  watchfulness  to  guard  against  their  being  out  of 
order  and  unsafe.  Ford  v.  Fitchburg  R,  R.  Co.,  aty^^ra; 
Wedgwood  v,  C.  &  N.  Ry.  Co.,  supra. 

It  IS  equally  well  settled  as  a  general  rule  that  where  the  servant, 
having  notice  of  the  existence  of  defective  machinery  or  bad  road- 
bed or  track  or  of  incompetent  and  reckless  fellow  servants,  vol- 
untarily enters  upon  duty  with  such  instruments  and  co-laborera, 
he  assumes  the  risk  ana  cannot  recover  for  any  injury  resulting 
therefrom.  But  this  rule,  if  it  would  be  inaccurate  to  say  has  its 
exceptions,  yet  its  application  is  more  or  less  controlled  and  varied 
by  tne  special  facts  and  circumstances  of  the  case.  In  other 
words,  tlie  law  is  and  ought  to  be  a  rational  science,  furnishing  a 
system  of  practical  rules,  working  always  in  hannony  but  possess- 
ing such  flexibility  as  to  secure  in  each  particular  case  as  exact 
justice  as  is  possible.     So,  if  a  servant  takes  employment  on  a  rail- 
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road,  knowing  that  his  fellow  servants  are  nnskillfnl  and  careless, 
he  could  not,  in  ease  of  injury  resulting  therefrom,  insist  on  a 
right  of  recovery  based  on  the  rule  of  the  duty  of  the  company  to 
select  prudent  and  discreet  servants.     So,  if  he  knows  that  an  en- 
gine is  out  of  order,  or  there  is  a  particular  defect  in  a  given  part 
of  the  road-bed  or  track,  yet  without  more  he  accepts  service  on 
snch  engine  and  road,  and  is  thereby  injured,  he  cannot  in  an  ac- 
tion for  damiu^es  invoke  the  rule  that  imposes  on  the  company  the 
obligation  to  nimish  a  reasonably  safe  engine  or  track.    Iseverthe- 
lese,  there  are  circumstances  under  which  a  person,  being  in  the 
employ  of  a  railroad,  having  notice  of  defects  in  equipments  and 
machinery,  may  recover  K)r  an  injury  resulting  therefrom,   as 
where,  on  discovering  the  defect,  he  is  assured  by  the  superior  that 
it  is  not  dangerous  or  that  it  will  be  timely  repaired,  whereupon 
in  reliance  tnereon  he  remains,  being  himself  careful  and  vigilant, 
he  may  recover  for  the  injury  resulting  from  such  unrepaired  de- 
fect.    Holmes  v,  Clarke,  6  Hurl.  &  K  349  ;  Clarke  v.  Holmes,  7 
Hurl,  ife  K  937 ;  Patterson  v.  Pittsburg  &  C.  R  R.  Co.,  76  Pa. 
St  393  ;  Ladd  v.  New  Bedford  E.  R.  Co.,  19  Mass.  412 ;   Stod- 
dard V.  St.  Louis,  Kansas  City  &  Northern  Ey.  Co.,  65  Mo.  530 ; 
Eeegan  v.  Kavanaugh,  62  Mo.  232. 

Again,  take  the  case  now  under  review.    It  appears  from  the 
evidence  that  the  engine  furnished  deceased  to  make  the  trip  with 
had  not  been  used  theretofore  by  him.    It  was  the  duty  of  the 
company  to  furnish  him  one  reasonably  safe  and  in  good  working 
order.     He  looked  over  it  before  starting  out,  and  it  was  appar- 
ently efficient.    On  the  way  the  air-brake  proved  defective  and 
useless.     Suppose  the  engineer  did  not  consider  his  train  so  easily 
managed  without  it,  womd  the  law  or  court,  or  common  sense 
justify  him,  en  route,  in  abandoning  his  assigned  post  of  duty  and 
leaving  his  engine  and  the  train  of  passengers  on  the  track,  at  the 
peril  of  losing  nis  position,  when,  with  the  assistance  of  brakemen 
and  ordinary  care  ne  had  reason  to  believe  he  could  safely  go 
through  ?    He  would  be  esteemed  by  all  railroad  men  as  recreant 
to  his  nigh  trust  and  wanting  in  that  staid  judgment  and  nerve 
which  is  the  basis  of  a  character  suited  to  the  responsible  office  of 
an  engineer. 

On  his  arrival  at  Council  Blu£b  it  appears  he  did,  in  compliance 
with  the  regulations  of  the  company,  report  the  trouble  to  the 
assistant  master  mechanic.  It  then  became  the  dut^  of  the  com- 
pany to  repair  the  air-brake  or  provide  another  engine.  But  this 
could  not  be  done  there,  or  at  least  was  not  done.  The  only  office 
performed  by  the  air-biuke  is  to  stop  the  train  more  easily  and 
suddenly  than  by  the  old  method  of  brakemen.  It  in  nowise 
affected  the  working  or  security  of  the  engine.  In  case  of  de- 
railment it  might  enhance  the  chances  of  safety  by  enabling  the 
engineer  to  arrest  more  immediately  the  train  than  with  brakemen. 
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Could  it  be  said,  under  such  circumstances,  that  the  engineer,  by 
continuing  at  his  post,  took  all  the  risk  of  returning  with  his  train 
to  St.  Joseph  ?  There  was  no  imminent  danger,  nor  could  it  be 
said  any  danger  was  obvious.  He  had  the  day  before  come  over 
the  track  on  time  with  safety,  with  the  air-brake  disabled.  To 
have  declined  to  serve  his  employer  under  such  circumstances 
would  have  been  inexcusable  and  justly  merited  dismissal 

The  observation  of  Napton,  J.,  m  E^eegan  v.  Kavanagh,  62  Mo. 
232,  is  quite  appropriate :  ''  The  primary  duty  of  the  servant  is 
obedience,  and  it  is  not  to  be  expected  that  he  will,  upon  mere 
imaginary  danger,  of  which  he  may  be  conscious,  assert  his  right 
to  relinquish  nis  employment.  He  naturallv  looks  to  his  em- 
ployer for  the  observance  of  all  reasonable  and  proper  precautions, 
and  his  continuance  in  the  service,  when  such  precautions  have 
not  been  observed,  is  rather  to  be  attributed  to  confidence  reposed 
in  those  to  whose  superior  judgment  he  yields.  If  the  risk  is 
such  as  to  be  perfectly  obvious  to  the  sense  of  anv  man  whether 
servant  or  master,  then  the  servant  assumes  the  risk.  But  if  it  is 
a  case  where  no  such  obvious  risks  axe  incurred,  and  where  it  was 
fair  to  presume  that  the  employer  had  been  guilty  of  no  negli- 

Sence,  the  rule  in  law  as  well  as  common  sense  and  justice  is,  that 
le  master  is  responsible  for  damages,  if  any  ensue."  In  Patterson 
V.  Pittsburg  &  C.  R.  E.  Co.,  supra,  this  same  doctrine  is  an- 
nounced. Keferring  to  Clarke  v.  Holmes,  7  Hurl.  &  N.  937,  and 
Snow  V.  Railroad  Co.,  8  Allen,  441,  the  court  says :  "  In  both  these 
cases  the  defects  from  which  the  accidents  arose  were  known  to 
the  employes,  but  as  they  were  injured  in  the  discharge  of  duties 
imposea  upon  them  by  their  employers,  such  knowledge  was  ad- 
judged not  to  raise  a  presumption  of  concurrent  negligence. 
This  doctrine  is  obviously  just  and  proper.  The  servant  does  not 
staiid  on  same  footing  with  the  master.  His  primary  duty  is  obe- 
dience, and  if  when  m  the  discharge  of  that  duty  he  is  damaged 
through  the  neglect  of  his  master,  it  is  but  meet  that  he  should 
be  recompensed.  The  general  principal  as  recognized  by  our  own 
cases,  inter  aUa,  Caldwell  v.  Brown,  3  P.  F.  Smith,  453,  and 
Frazier  v.  Pensylvania  E.  R.  Co.,  2  Wright,  104,  is,  that  the  em- 
ployer is  bound  to  furnish  and  maintain  suitable  instrumentalities 
for  the  work  or  duty  which  he  requires  of  his  employes,  and  fail- 
ing in  this  he  is  liable  for  any  damages  flowing  from  such  neglect 
of  duty."  This  language  is  employed  with  approbation  by  this 
court  in  Conroy  v,  V ulcan  Iron  Works,  62  Mo.  35. 

Speaking  for  myself,  I  do  not  approve  of  the  language  ^^  threaten 
immediate  injury,  or  where  it  is  reasonably  probable  it  may  be 
safely  used  by  extraordinary  caution  or  skill.'*^  This  language  in- 
volves a  new  rule  liable  to  great  misconstruction.  It  makes  the 
liability  of  the  master  dependant  on  the  certainty  or  uncer- 
tainty of  injury.    Under  it,  as  to  those  injuries  certainly  to  fol- 
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low,  the  servant  assames  the  risk,  and  as  to  those  which  are  nn- 
oer^n  the  servant  assumes  none,  the  master  all,  of  the  responsi- 
bility. The  term  "  immediate  injury  "  implies  that  in  such  case 
the  servant  takes  the  risk,  but  when  the  danger  is  such  that  in- 
inry  cannot  or  may  not  occur  till  some  far-distant  time,  the  servant 
assumes  no  risk  at  all.  The  opinion  of  the  judges  in  Clarke  v. 
Solmes,  supraj  expresses  more  correctly  the  true  idea :  "  There 
is  a  sound  distinction  between  the  case  of  a  servant  who  know- 
ingly enters  into  a  contract  to  work  on  defective  machinery  and 
that  of  one  who  on  a  temporary  defect  arising  is  induced  by  the 
master,  after  the  defect  has  been  brought  to  the  knowledge  of  the 
latter,  to  continue  to  perform  his  service  under  a  promise  that  the 
defect  shall  be  remedied.  In  the  latter  case  tne  servant  by  no 
means  waives  his  right  to  hold  the  master  responsible  for 
any  injury  which  may  arise  to  him  from  the  omission  of  the 
master  to  fulfill  his  obligation.  No  doubt  a  defect  thus  arising  in 
machinery  may  be  such  that  no  man  of  ordinary  prudence  would 
mn  the  hazard  of  working  on  it.  K  a  jury  should  find  that  a 
party  complaining  had  materially  contributed  to  the  injury  by  his 
own  rashness,  the  action  could  not  be  maintained,  inasmuch  as  it 
is  well  established  that  a  plaintiff,  who  has  materially  contributed 
to  tiis  own  injury  by  his  own  negligence,  cannot  recover  although 
he  may  show  negligence  in  the  opposite  party.  But  the  que&- 
tion  wnether  the  injury  of  which  the  plaintiff  coirjplains  is  to  be 
ascribed  wholly  to  the  negligence  of  the  defendant,  or  whether 
the  plaintiff  has  had  any  share  in  bringing  it  about,  is  one  wholly 
for  the  jury."  Crompton,  J.,  page  946,  says:  ''We  need  not 
consider  the  personal  knowledge,  in  such  a  case,  the  plaintiff  had 
of  the  danger,  because  there  was  a  neglect  of  duty  on  the  part  of 
the  defen(&nt  in  not  keeping  the  machinery  fenced.  The  party 
cannot  recover  if  he  has  contributed  to  the  accident,  *  * 
knowledge  is  only  a  part  of  negligence." 

Applying  the  law  thus  ascertained  to  the  facts  of  this  case  so  far 
as  the  air-brake  is  concerned,  it  must  be  borne  in  mind  that  it 
could  have  had  no  possible  agency  in  derailing  the  engine,  in  the 
£rat  place.  Its  disability  could  only  have  pre  vented  the  earlier 
arresting  of  the  motion  of  the  engine  and  possibly  pret-ented  its 
xnpsetting.  Whether  it  would  or  not,  was  a  question  for  the  jury. 
Tiynn's  knowledge  of  its  condition  would  not  prevent  his  recovery, 
provided  he  ran  the  engine  under  circumstances  of  prudence  and 
care  free  from  negligence  on  his  part  contributing  directly  to  the 
injury.  On  the  other  hand,  if  the  company  had  exercised  due 
care  and  inspection  in  furnishing  a  reasonably  safe  engine,  and 
the  same  suddenly,  while  en  route,  became  oisabled  and  after 
notice  it  failed  and  neglected  to  repair  the  defect,  when  in  its 
power  to  do  so,  it  would,  under  circumstances  of  due  care  on  the 
Y-iTt  of  the  engineer,  have  been  answerable  for  the  injury,  if  any. 
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resulting  therefrom.  Or  if,  after  such  notice,  it  was  nnable  ta 
make  the  needed  repair  at  Conncil  Bhiffs,  or  to  furnish  another 
engine,  but  started  the  engineer  back  with  the  defective  one,  it 
was  its  duty  to  have  provided  the  usually  necessary  brakemen  to 
nin  the  train  over  the  road  to  render  it  safe  so  far  as  such  a  mode 
of  breaking  was  safe,  and  if  it  failed  of  its  duty  in  this  respect^ 
and  injury  resulted  therefrom  to  the  engineer  exercising  due  care, 
the  company  was  liable.  Of  these  facts,  under  proper  instruo- 
tions,  the  jury  are  the  judges. 

As  to  the  condition  of  the  track  of  the  railroad,  it  was  the  duty 
of  the  defendant  to  have  maintained  it  in  a  reasonably  safe  condi- 
tion for  its  employes.  The  engineer  had  nothing  to  do  with  its 
inspection  and  repair.  That  belonged  to  other  employes  of  tko 
defendant,  between  whom  and  the  engineer  the  relation  of  fellow- 
serv^ants  did  not  exist,  so  as  to  exempt  the  defendant  from  liability 
to  the  engineer  for  any  neglect  of  duty  of  the  trackmen.  On  this 
all  the  recognized  authorities  agreed.  The  defendant  is  charge- 
able for  neglect  to  repair  its  track  when  it  has  notice  of  the  de- 
fect or  niigiit  with  the  exercise  of  due  care  and  inspection  have 
discovered  the  existence  of  the  defect.  Notice  of  this  fact  to  the 
employes  of  the  company  entrusted  with  the  inspection  and  repair 
would  be  notice  to  tlie  company.  Whether  the  defect  alleged*  in 
the  petition  existed,  and  whether  it  caused  the  injury  in  question, 
and  whether  defendant  had  notice  thereof,  or  might  have  known 
of  it  in  the  exercise  of  proper  diligence,  are  questions  of  fact  for 
the  determination  of  the  jury. 

The  defendant  insists  tnat  the  order  issued  by  the  general  super- 
intendent was  equivalent  to  notice  to  the  engineer  that  the  road 
was  unsafe,  and,  therefore,  if  he  continued  to  run  over  it  he  as- 
sumed the  risk.  The  order  was  a  command  to  the  engineers, 
"  not  to  run  faster  than  card  time  between  Wing  Lake  and  Com- 
ing and  between  Phelps  and  Nishnabotna,  and  to  modify  the  speed 
as  much  as  necessary  for  safety  until  the  track  can  be  got  into 
better  condition."  There  is  nothing  in  the  proof  to  indicate  that 
the  engineer  was  running  faster  than  card  time,  or  that  the  speed 
was  necessarily  hazardcnis.  As  these  were  matters  entrusted  to  the 
engineer,  it  was  a  question  of  fact  for  the  jury  to  determine  whether 
he  was  running  in  violation  of  the  regulation.  If  he  was  and  the 
injury  was  attributable  to  his  disobedience,  he  cannot  recover. 
This  order  did  in  effect  convey  information  that  in  the  opinion  of 
the  superintendent  the  track  was  not  in  good  condition.  But  it  is 
evident  that  its  condition  was  not  such  as,  in  his  opinion,  to  ren- 
der it  unsafe  to  run  a  train  over  it  within  "  card  time  "  and  modi- 
fication of  the  speed  according  to  the  circtmistances.  It  also 
conveyed  the  j^0surauce  that  the  track  was  to  "be  got  into  better 
condition."  The  evidence  showed  that  this  work  of  reparation 
"^  was  in  progress  at  the  time  of  the  accident.    Oonceding  that  th 
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engineer  had  notice  of  the  general  bad  condition  of  the  road,  this 
notice  from  the  superintendent,  his  superior  oflBcer,  was  in  effect 
a  declaration  that  the  road  was  not  necessarily  hazardous,  and  the 
engineer  could  continue  to  run  over  it,  exercising  care,  and  that 
the  superintendent  would  remedy  the  defect.  Tne  engineer  has 
a  ri^ht  to  rely  on  the  supposed  superior  judgment  of  the  superin- 
tendent and  to  continue  to  run  imder  the  assurance  of  remedying 
the  defect.     Authorities  cited,  supra. 

In  addition  to  this,  the  engineer  had  been  running  over  this 
road  nearly  every  day — ^had  passed  over  it  the  day  before.  It  can- 
not be  said  he  was  guiity  of  contributory  negUgence  in  running 
over  it  when  hurt.  Ford  v.  Fitchburg  E.  R.  Co.,  110  Mass., 
supra ;  Lewis  v.  St.  Louis  &  I.  M.  E.  E.  Co.,  69  Mo.  495 ;  Snow 
^>.  Housatonic  E.  E.  Co.,  8  Allen  450  In  Patterson  v,  P.  &  C. 
li-  E.  Co.,  supra^  394,  the  court  says :  "  Let  it  be  conceded  that 
the  switch  in  question  was  dangerous,  yet  doubtless  many  trains 
had  passed  over  it  safely,  and  hence  a  man  of  common  prudence 
might  well  conclude  that  though  it  was  more  than  ordinarily  dan- 
gerous, yet  many  more  trains  might  in  like  manner  be  passed  over 
it  in  safety.  Under  such  a  state  of  facts  the  conductor  might 
properly  rest  upon  the  judgment  of  his  superiors  who  requested 
hiin  to  continue  its  use  lioping  by  extra  care  and  skill  he  might 
avert  accidents  until  the  switcn  was  reconstructed  or  properly  re- 
paired." 

Hawley  v.  Is.  C.  Ey.  Co.,  82  X.  Y.  370;  s.  o.  2  Am.  &  Eng. 
K.  E.  Cas.  247,  is  most  pertinent.  The  engineer  knew  that  the 
road  was  somewhat  out  of  repairs,  yet  it  did  not  appear  that  he 
knew  of  the  particular' defect, 'or  that  the  .danger  was  very  great. 
He  was  running,  under  orders,  an  engine  ahead  of  a  passenger 
train,  and  was  injured  by  his  engine  overturning,  caused  by  the 
bad  condition  of  the  roaa.  The  court  says :  *'  While  the  plaintiff 
knew  that  the  road  was  somewhat  out  oi  repair,  and  that  he  in- 
curred some  danger  in  running  his  engine,  it  does  not  appear  con- 
clusively that  he  knew  how  badly  it  was  out  of  repair,  or  that  the 
danger  was  imminent  or  very  great.  Three  or  four  passenger 
trains,  beside  freight  trains,  passed  over  the  road  daily,  each  way, 
and  it  does  not  appear  that  any  other  accident  had  happened  from 
the  bad  condition  of  the  road.  The  plaintiflE  and  otlier  engineers 
had  frequently  run  their  engines  over  the  road  in  the  same  way  in 
which  the  plamtifE  ran  his  on  the  occasion  of  the  accident,  and  had 
done  so  with  safety.  The  plaintiff  was  ordered  by  competent 
authority  to  run  his  engine  just  as  he  did  and  he  had  received  as- 
surance that  the  road  would  soon  be  put  in  repair.  We  must  take 
into  account  plaintiff's  position.     Ilis  business  was  that  of  an  en- 

fineer,  and  unless  he  obeyed  orders  and  ran  his  eugine  he  would 
ave  been  obliged  to  abandon  defendant's  service.     Of  one  thus 
situated  the  law  should  not  be  too  exacting.    We  must  assume 
18  A.  &  £.  B.  Gas.-^. 
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that  the  officers  of  the  defendant  who  had  charge  of  the  road  and 
mnst  have  known  its  condition,  deemed  it  safe,  and  th3  plaintiff 
had  the  right  to  rely  somewhat  upon  their  judgment.  Other  em- 
ployes of  tne  road  and  hundreds  of  pafisengers  were  daily  trusting 
their  lives  upon  the  road,  and  on  the  day  of  the  accident  he  was 
ordered  and  did  precede  a  passenger  train.  Under  such  circum- 
fitances,  was  the  plaintiff  bound  to  set  up  his  judgment  against 
that  of  all  others  and  determine  for  himself  that  the  road  was  ab- 
solutely unsafe  for  the  passage  of  his  engine,  and  abandon  his 
position  as  engineer,  or  take  upon  himself  the  risk  caused  by  de- 
fendant's negligence  'i  We  think,  under  all  the  circumstances,  and 
upon  all  the  evidence  given  on  both  sides,  that  it  was  a  question 
for  the  jury  to  determine  whether  the  plaintiff  acted  with  reason- 
able prudence  and  discretion  in  venturing  to  run  his  engine  over 
the  road/'  See  also  Dorsey  v.  P.  &  C.  Construction  Co.,  42  Wis. 
683,  and  Cuiflmins  v.  Collins,  61  Mo.  524. 

Instruction  number  two,  given  on  behalf  of  plaintiff,  while  not 
subject  to  the  unqualified  objections  made  by  the  learned  counsel, 
was  an  abstract  proposition,  too  comprehensive,  and  as  a  rule  of 
law  it  could  not  be  of  universal  application.  The  instruction  ought 
to  predicate  as  a  basis  for  its  application  the  necessary  facts  to  be 
found  by  the  jury,  and  if  the  jury  find  them  to  exist,  then  they 
may  be  instructea  that  Flynn's  knowledge  that  the  air-brake,  was 
disabled  and  that  the  tracK  was  not  in  good  condition,  would  not 
prevent  plaintiff's  recovery  under  the  existence  of  such  facts,  pro- 
vided Flynn  was  not,  at  the  time  and  place  of  the  injury,  running 
his  train  in  violation  of  the  directions  of  the  superintendent,  ana 
wasotherwise  exercising  due  care ;*  of  all  which  tlie  jury  are  to  de- 
termine from  all  the  facts  and  circumstances  in  evidence. 

In  \'iew  of  the  law  arising  on  the  facts  of  this  case,  the  second, 
fifth,  sixth  and  eighth  instructions,  asked  by  defendant,  were 
properly  refused,  especially  in  view  of  other  instructions  conceded 
to  the  defendant. 

The  eigiith  instruction  refused  was  calculated  to  confound.  It 
submitted  a  question  almost  impossible  of  solution.  If  the  bad 
condition  of  the  track,  the  low  joint,  caused  the  derailment  of  the 
engine,  that  was  the  causa  cauaams  of  the  injury,  and  if  it  existed 
through  tlie  fault  of  defendant,  the  possibility  that  the  engine 
might  have  been  checked  before  it  overturned  had  the  air-brake 
worked,  woidd  not  have  discharged  the  defendant  from  liability. 
It  is  not  the  case  of  two  or  more  concurring  and  independent 
causes,  producing  an  injury,  where  the  plaintiff  himself  is  the 
author  of  one  of  the  causes. 

The  fourth  instruction  given  for  defendant  ought  not  to  be  con- 
ceded again  unless  the  proof  is  different,  tending  at  least  to  show 
that  Flynn,  having  knowledge  of  the  defect  at  the  point  of  the 
.accident,  failed  to  *•  modify  the  speed  of  the  train."     xlielaw,  out 
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of  regard  to  the  instinct  of  self-preservation,  presumes  that  the  de- 
ceased at  the  time  was  in  the  exercise  of  due  care,  "  and  this  pre- 
sumption is  not  overthrown  by  the  mere  fact  of  injury."  The 
burden  rests  upon  the  defendant  to  rebut  this  presumption. 
Buesching  v,  St.  Louis  Gaslight  Co.,  73  Mo.  229,  233. 

The  judgment  of  the  circuit  court  is  reversed  and  the  cause  re- 
manded for  re-trial  in  conformity  with  this  opinion. 

Martin,  C,  concurs;  Winslow,  C,  absent. 

For  the  reasons  riven  in  the  foregoing  opinion,  judges  Hough, 
Norton,  Ray,  and  Sherwood  were  of  opinion  that  the  judgment  oi 
the  circuit  court  should  be  reversed  and  the  cause  remanded. 
Judge  Henry  concurred  in  the  conclusion  reached. 

limitation  of  Damages  Becoverable  for  Causing  Death.— The  right  to 
recover  damages  for  injuries  causing  death  is  altogether  statutory  and  in 
many  Siat>^s  the  statutes  impose  a  limit-ation  upon  the  same  which  is  recov- 
erable. In  the  following  States  the  amount  which  can  be  recovered  is 
limited  lo  the  sums  named :  Colorado,  $8,000  to  $5,000  ;  Connecticut,  $500 
to  $5,000 ;  Ulinois,  $5,000 ;  Indiana,  $6,000 :  Kansas,  $10,000 ;  Maine,  $600 
to  $5,000 :  Massachusetts,  $500  to  $5,000 ;  Minnesota,  $5,000 ;  Missouri, 
$5,000;  Nebraska,  $5,000;  New  Hampshire,  $5,000;  New  York,  $5,000; 
Ohio,  $10,000  ;  Oregon,  $5,000  ;  Utah,  $10,000 ;  West  Virginia,  $5,000 ;  Wis- 
eondin,  $5,000. 

See  Penna.  R.  R.  Co.  v.  Boyer,  2  Am.  &  Eng.  R.  R.  Cas.  172. 

Serraut  using  Defectlfe  Apparatus  nnder  Promise  of  Offloerg  of 
Company  soon  to  Repair  same. — When  a  servant  becoming  aware  of  a 
defect  in  tiie  machinery  which  he  is  called  upon  to  use  complains  to  the 
proper  officers  of  the  company  and  is  requested  by  said  officer  to  continue 
to  use  it,  the  request  being  coupled  with  a  promise  that  the  defect  will 
shortly  be  remedied,  it  is  not  necessarily  the  case  that  the  servant  is  guil^ 
of  contributory  negligence  in  oontinmng  the  use  of  the  machinery.  The 
question  is  for  the  jury.  Conroy  v,  Vulcan  Iron  Works,  62  Mo.  85;  lAning 
V.  New  York,  etc.,  R.  Co.,  49  N.  Y.  521;  Crutchfield  v.  Richmond,  etc.,  R. 
Co.,  78  N.  C.  800;  Kroy  v,  Chicago,  etc.,  R.  Co.,  82  Iowa,  857;  Greenleaf  v. 
Dubuque,  etc.,  R.  Co..  83  Iowa,  52;  Muldownev  v.  Illinois,  etc.,  R.  Co.,  89 
Iowa,  615;  Way  v.  Illinois,  etc.,  R.  Co.,  40  Iowa,  841;  Belair  v,  Chicago, 
etc.,  R.  Co.,  48 Iowa,  662;  Shawny  v.  Androsc^gin  Mills,  66  Me.  420;  Little 
Bock  &  Ft.  Smith  R.  Co.  v.  Duffey,  4  Am.  &  £mg.  R.  R.  Cas.  687;  Ghreene 
V.  Minneap<^  &  St  L.  R.  Co.,  16  Am.  &  Eng.  R.  R.  Cas.  214. 


East  Tsnnesseb,  Ya.  &  Ga.  R  R.  Co. 

V. 
DUFFIBU). 

(12  Lea*8  BeporU  (Tenn.),  68.) 

A  geotion  hand  upon  a  railroad  was  employed  in  laying  rails  which  had 
been  tiJcen  up  and  which  were  being  relaid  as  fast  as  possible  for  the  next 
train,  llie  hammer  which  he  was  using  to  drive  spikes  was  defeotive,  hav- 
ing been  broken  a  short  time  before.  He  objected  to  using  it  on  the  occasion 
in  question  on  the  ground  that  it  was  dangerous  to  work  with.    He  was  or- 
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dered.  however^  by  the  section  boss  to  take  it  and  go  to  work,  otherwise  he 
would  lose  his  place.  He  did  so  and  in  consequenoe  of  the  defect  was  in- 
jured while  at  work.  Held,  that  the  railroad  com.iany  was  liable  in  dam- 
ages and  that  the  conduct  of  the  section  hand  in  usin^  the  hammer  had  not 
been  such  as  to  preclude  him  from  recovering  for  the  mjury. 

Appeal  from  the  Circuit  Court  of  McMinn  county. 
W.  M,  Baxter  and  John  Allison^  for  railroad  conipany. 
8,  «/.  Kirkpatrick  and  Webh  cfe  McGhing^  for  Dumeld. 

Cooper,  J. — Duffleld  was  a  section  hand  in  the  employment  of 
the  railroad  company,  and  was  at  work  in  spiking  down  rails  on 
the  road,  under  a  section  boss,  when  the  injury  was  sustained  for 
which  he  brought  this  suit.  The  rails  had  been  taken  up  and 
were  being  relaid  as  fast  as  possible  for  the  next  train.  The  plain- 
tiff below  was  using  a  hammer  with  which  he  had  been  working 
for  six  months.  The  hammer  was  furnished  by  the  company  ana 
was  an  old  hammer,  the  plaintiff  says,  when  he  got  it,  and  with  a 
handle  that  he  himself  nad  put  in  it,  which  was  cracked.  The 
face  of  the  hammer  at  one  end  was  bursted  partially  off,  and  the 
face  of  the  other  end  was  rounded  like  an  egg.  The  plaintiff 
says  the  hammer  was  broken  on  the  day  before  the  accident  in 
cleaving  rails,  but  there  is  other  testimony  tending  to  show  that 
the  hammer  had  been  in  the  same  condition  for  a  week  or  longer. 
The  section  boss  directed  the  plaintiff  to  take  the  hammer  and 
drive  the  spikes  in  the  rails.  The  plaintiff  objected  that  the 
hammer  was  dangerous  to  work  with,  but  the  section  boss  told 
him  with  an  oath,  to  take  it  and  go  an  with  the  work,  otherwise 
he  would  lose  his  place.  The  plaintiff  did  accordingly  proceed  to 
drive  spikes  with  the  hammer  when  one  of  the  spikes  "  flew  " 
under  a  blow  of  the  hammer  and  struck  him  on  the  shin,  J)reak- 
ing  the  bone  and  creating  a  severe  and  ulcerous  wound.  Accord- 
ing to  the  testimony  the  work  of  driving  spikes  is  a  dangerous 
one,  the  spikes  frequently  flying  when  struck  by  the  most  skilful 
men  with  the  best  hammer.  The  plaintiff  testines  that  he  knew 
the  condition  of  the  hammer  and  the  handle.  He  says :  "  Of 
course  I  was  obliged  to  see  that  the  hammer  was  broken ;  any  man 
who  wasn't  blind  could  have  seen  the  condition  of  the  hammer. 
I  knew  when  I  saw  it  that  it  wouldn't  do  to  drive  spikes  with  and 
that  is  why  I  spoke  to  the  section  boss  about  it."  He  had  been  a 
railroad  hand  lor  thirteen  years. 

The  verdict  and  judgment  were  in  favor  of  the  plaintiff  below, 
and  the  railroad  company  appealed  in  error.  The  grounds  relied 
on  for  reversal  are  alleged  errors  in  the  charge  of  tne  court,  or  in 
the  refusal  to  charge  as  requested.  The  referees  have  reported  in 
favor  of  reversal  because  of  an  error  in  the  charge. 

The  court,  among  other  things,  charged:  "If  the'  evidence 
shall  show  you  that  tne  defendant  furnished  to  plaintiff  a  defective 
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or  xmsnitable  hammer,  and  that  the  defects  in  the  hammer  were 
Buch  that  plaintiff  could  have  seen  them  and  knows  them,  and 
judged  of  the  unsuitableuess  of  the  same  as  well  as  his  superior ; 
and  if  he,  plaintiff,  accepted  service  usine  the  same,  or  continued 
in  service  using  the  same,  with  full  knowledge  of  such  defects,  he 
would  be  regarded  as  voluntarily  taking  tlie  risk,  and  he  could 
not  recover  for  any  injury  resulting  from  such  defective  imple- 
ment. But  if  the  evidence  shall  show  that  the  plaintiff  had  al- 
ready entered  upon  his  employment  under  the  defendant's  servant 
and  if,  while  so  engaged,  he  discovered  the  defective  condition  of 
an  implement  with  wnich  he  was  ordered  or  required  by  his  ftupe- 
rior  to  work  ;  and  if  the  evidence  shall  further  show  you  that  lie 
complained  to  his  superior  of  such  defective  implement ;  and  if 
the  evidence  shall  also  show  you  that  he  was  ordered  by  his  imme- 
diate superior  to  use  the  same  on  pain  of  being  discharged ;  then, 
if  the  proof  shall  show  that  he  dia  so  use  such  defective  impli- 
ment,  and  while  using  the  same  was  injured  while  in  the  exercise 
of  ordinary  care,  then  the  defendant  would  be  liable,  and  for  such 
damages  as  all  the  facts  and  circumstances  may  warrant." 

The  referees  suggest  that  the  charge  is  self -contradictory,  the 
latter  end  having  forgotten  the  beginning.  For  while  the  first 
para£^raph  says  broadly  that  the  plaintiff  cannot  recover  if  he  used 
the  hammer  with  knowledge  of  its  defects,  the  last  paragraph 
says  he  may  recover  notwithstanding  such  knowledge.  The  charge 
is  loosely  worded,  but  his  honor  no  doubt  intended  to  say  that 
while,  as  a  general  proposition,  a  servant  cannot  recover  for  ah  in- 
jury occasioned  by  the  use  of  a  defective  tool  while  he  continues 
to  use  it  with  knowledge  of  its  defects,  yet  he  may  recover  in  the 
particular  case  where  he  was  ordered  by  his  immediate  superior  to 
use  the  implement  on  pain  of  being  discharged  notwithstanding 
his  knowledge  of  its  defects.  And  the  question  is  whether  the 
proposition  enunciated  is  correct  as  matter  of  law  in  view  of  the 
facts  of  this  case. 

The  master  is  hot  an  insurer  of  the  safety  of  his  servants  in  re- 
spect to  the  machinery  or  implements  used,  nofr  is  he  under  an  ob- 
ligation under  all  circumstances,  to  make  use  of  the  safest  known 
instruments,  nor  is  he  responsible  for  a  failure  to  discard  an  imple- 
ment which  is  not  such,  and  supply  its  place  with  something 
safer.  His  general  duty  is  to  supply  proper  tools.  But  if  the 
servant  knows  before  he  enters  service,  or  discovers  afterwards 
that  an  instrument  is  unsafe  or  unfit  in  any  particular,  and  notwith- 
standing such  knowledge,  voluntarily  entens  into  or  continues  the 
employment  without  objection  or  complaint,  he  is  deemed  to  as- 
sume the  risk  of  the  danger  thus  known,  and  to  waive  any  claim 
for  damages  against  the  master  in  case  it  shall  result  in  injury  to 
him.  East  Tennessee,  Virginia  &  Greorgia  Railroad  Co.  v.  Hodges, 
2  Leg.  Bep.  6.     The  fact  that  a  servant  has  complained  of  a  de- 
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feet  will  not  entitle  him  to  recover  unless  a  promise  to  repair  has 
been  made. '  And  if  he  continues  to  serve  after  the  expiration  of 
a  reasonable  time  from  the  date  of  a  promise  to  repair,  he  will  be 
deemed  to  have  accepted  the  risk  of  tlie  dangers,  and  the  master 
will  not  be  liable.  On  the  other  hand,  there  is  a  class  of  cases 
which  hold  that,  although  the  servant  may  be  aware  of  the  defect, 
yet  if  it  was  of  snch  a  nature  that  a  man  of  ordinary  prudence 
would  not,  on  account  of  it,  have  abandoned  the  service,  and  the 
servant  continues  therein,  and  was  in  consequence  of  the  defect 
injured,  he  may  recover  damages.  2  Thomp.  Neg.  1010.  The 
rule,  if  sustainable,  must  be  defended  upon  tne  general  views  of 
policy,  based  upon  the  consideration  oi  the  unequal  situation  of 
master  and  servant.  Louisville  &  Nashville  Kailroad  Co.  v. 
Bowler,  9  Heis.  866.     So  if  the  servant  incur  the  risk  by  the  ex- 

Sress  direction  or  command  of  the  master  or  his  agent,  and  the 
anger  was  not  inevitable  or  the  necessary  result  of  performing 
the  service,  it  is  a  question  for  the  jury  to  say  whether  the  per- 
formance of  the  service  was  neghgence  in  fact.  Wood  on  Master 
and  Servant,  Sec.  878.  The  duty  of  the  servant  being  obedience 
if  the  master  orders  him  to  perform  a  dangerous  service,  and  he 
obeys,  and  is  thereby  injured,  the  law  will  not  deny  him  a  remedy 
on  the  ground  of  contributory  neglieence,  unless  the  danger  was 
so  glaring  that  no  prudent  man  would  have  entered  into  it,  even 
where,  like  the  servant,  he  was  not  entirely  free  to  choose.  2 
Thomp.  Neg.  974.- 

The  reason  of  the  rule  that  the  servant  cannot  recover  damages 
if  he  continues  to  work  with  defective  tools  with  full  knowledge 
of  the  defects,  is  that  being  a  free  agent  the  law  presumes  that  he 
will  refuse  to  work  with  dangerous  implements  unless  his  com- 
pensation is  proportioned  to  the  risk.  Every  employment  has  its 
hazards  which  the  employ6  necessarily  assumes  in  accepting  the 
service,  or  continuing  in  it  with  knowledge  of  any  particular  risk. 
It  is  negligence,  therefore,  on  his  part  not  to  avoid  or  bargain  for 
a  known  oanger.  The  modification  of  the  general  rule  suggested 
above,  as  maae  by  some  of  the  cases  that  the  servant  may  recover 
for  an  injury  occasioned  by  a  defective  tool  of  the  defect  of  which 
he  was  aware,  is  difficult  to  maintain  on  principle.  For  it  virtually 
changes  the  rule  as  to  the  free  agency  oi  the  servant,  and  requires 
as  has  heen  said,  that  the  master  should  be  more  carr^  ti1  of  the 
servant  than  the  servant  is  of  himself.  It  has  not  been  recognized 
in  this  State.  The  other  modification  tliat  the  servant  may  recover 
for  an  injury  occasioned  by  a  risk  incurred  hy  the  direct  command 
of  the  master  or  his  agent,  seems  to  be  better  founded  both  in 
reason  and  upon  authority,  in  view  of  the  duty  of  the  servant  to 
obey  and  the  emergencies  of  business.  But  even  in  such  cases 
the  limitations  are  that  the  hazard  must  not  be  two  glaring,  and 
that  the  order  must  be  in  a  matter  as  to  which  the  servant  has  the 
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right  to  rely  .upon  the  superior  judgment  of  the  master.  The  exi- 
gency of  the  occasion  may  also  be  an  important  factor  in  a  partie- 
nlar  case.  The^e  elements  did  exist  in  jRailroad  Co.  v.  Bowler,  9 
Heis.  8(!6,  where,  as  I  am  informed  by  my  brother  judges,  a  sec- 
tion boss  ordered  a  section  hand,  upon  a  sudden  emergency,  to 
stand  on  the  front  edge  of  a  Hat  car  and  attempt  to  connect  it 
'with  another  car  which  had  become  uncoupled,  and  was  moving 
off  more  rapidly,  and  fell  between  the  cars  and  was  run  over. 

The  mere  fact,  therefore,  that  the  servant  has  remained  in  the 
service  of  the  master  with  knowledge  of  a  defect  in  the  instru- 
ment used  will  not  of  itself  as  matter  of  law,  exonerate  the  master 
from  liability.  It  is  evidence,  and  ordinarily  conclusive  evidence- 
of  contributory  negligence  on  the  part  of  me  servant  which  will 
bar  recovery.  But  the  question  of  negligence,  under  the  circum- 
stances of  a  case,  is  for  the  jury.  And  the  extent  of  the  danger 
of  the  act,  the  fact  that  it  is  done  under  the  direct  order  of  the 
master  or  his  agent,  and  the  exigency  of  the  occasion  are  essential, 
elements  in  determining  the  question. 

The  proof  in  the  case  before  us  shows  that  there  was  an  exists 
ing  exigency  for  prompt  action  to  finish  the  track  in  time  for  an 
expected  train.  The  task  was  accomplished,  the  witnesses  say,  "  by 
a  hard  push."  There  was  occasion,  therefore,  for  a  peremptory 
order.  The  proof  shows  that  the  order  was  ffiven  by  the  section, 
boss  to  the  plaintiff  below,  as  a  section  hand,  to  go  to  work  at 
once  with  a  defective  instrument,  and  the  testimony  is  not  positive 
that  the  hazard  was  so  glaring  that  a  prudent  man  would  not  have 
risked  it  for  the  short  period  of  the  job.  The  trial  judge,  cour 
sequently,  was  not  only  warranted  but  required  to  say  to  tne  jury 
that,  notwithstanding  the  general  rule  on  the  subject,  it  was  for  ' 
them  to  say  whether  the  continuing  to  work  with  knowledge  of 
the  defective  cliaracter  of  the  hammer  was,  under  the  drcum- 
atances,  such  contributory  negli^nce  on  the  part  of  the  servant 
as  would  deprive  him  of  the  right  of  recovery.  And  this  is  what 
he  does  in  effect  charge.  He  says  to  them  that  if  you  find  that 
while  engaged  in  his  employment  the  plaintiff  discovered  the  de- 
fective condition  of  the  hammer,  and  complained  thereof,  but 
continued  to  work  under  the  order  of  his  immediate  superior,  and 
while  doing  so  he  was  injured,  you  should  find  for  the  plaintiff. 
The  exigency  of  the  work  and  the  extent  of  the  hazard  are  not 
mentioned  specifically,  but  these  facts  were  before  the  jury  by 
proof,  and  the  charge  may  fairly  be  considered  as  made  in  view  qf 
them.  A  fuller  charge  which  included  these  elements,  as  they 
might  have  been,  would  have  been  more  favorable  to  the  plaintiff. 
And  the  actual  charge,  when  the  law  is  applied  to  the  paiticular 
facts,  is  correct  as  far  as  it  goes. 

His  Honor,  the  trial  judge,  clearlv  erred  in  charging  that: 
"  The  burden  of  proof  is  on  the  defendant  to  show  that  it  pro- 
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vided  plaintiff  with  tools  and  implements  suitable,  sufficient  and 
safe  ss  care  and  skill  can  make  them  ;"  and  in  refusing  to  charge, 
as  requested  by  plaintiff,  that:  "The  law  presumed  that  3ie 
master  had  performed  the  duty  the  law  imposes  to  furnish  safe 
and  suitable  machinerj';  and  the  burden  of  proof  is  on  the  plain- 
tiff to  sliow  that  this  duty  has  not  been  performed."  But  both 
the  charge  and  the  request  were  useless  abstractions.  The  proof 
and  the  rtnjuest  were  useless  abstractions.  The  proof  was  clear, 
and  furnished  by  the  plaintiff,  that  the  tool  in  question  was  not 
suitable,  sufficient  and  safe,  and  the  matter  of  the  burden  of  proof 
was  utterly  immaterial.  The  real  and  only  point  of  difficulty  was 
that  of  the  contributory  negligence  of  flie  plaintiff  in  using  the 
defective  hammer  with  lull  knowledge  of  the  defect.  This  is  one 
of  the  most  glaring  instances  of  a  prevailing  fault  in  the  chargee 
of  the  circuit  judges,  the  dealing  in  general  and  abstract  proposi- 
tions of  law  insteaa  of  coming  down  to  the  facts  of  the  narticnlar 
case. 

The  other  requests  of  the  defendant  are  open  to  the  same  ob- 
jection. They  are  either  abstract  propositions  or  propositionB 
which  were  only  half  truths,  and  useless  in  view  of  tne  only  real 
issue.  Tims  the  court  was  asked  to  charge  as  follows:  "The 
servant  is  not  required  to  inspect  she  appliances  and  tools  to  see 
if  there  is  any  latent  defect,  but  he  is  bound  to  see  such  defects  as 
one  plain  to  the  senses.  Therefore,  if  Duffield,  from  any  source, 
had  the  same  information  that  defendant  had  touching  the  con- 
dition of  the  hammer  complained  of  by  him,  he  is  bound  to  act 
upon  it,  and  if  he  voluntarily  remains  after  such  knowledge,  he  is 
taken  in  law  to  have  assumed  the  risk  incident  to  the  use  of  such 
instrument.  The  duty  of  the  master  in  the  first  instance  is  to 
furnish  safe  machinery  and  tools,  but  if  Duffield  knew  that  the 
hanuner  was  defective  and  unsafe  to  be  used,  and  yet  he  used  it, 
even  if  ordered  to  do  so,  he  assumed  all  the  risks  incident  to  its 
use  if  he  consented  to  use  it  without  any  assurance  from  the  de- 
fendant that  the  object  complained  of  should  be  repaired." 

Now  how  could  it  be  oi  the  least  importance  to  lay  down  the 
law  in  relation  to  the  duty  of  a  servant  a**  to  latent  and  patent 
defects,  when  the  defect  under  consideration  was  palent,  and  fully 
known  to  the  plaintiff,  as  he  himself  testifies!?  And  what  was  the 
use  of  redrafting  in  'a  different  form  the  general  proposition 
already  laid  down  in  the  charge  that  the  use  of  a  defective  tool 
with  tne  knowledge  of  the  defect  would  prevent  a  recovery,  when 
the  sole  point  was  whether  the  circumstances  took  the  case  out  of 
the  rule,  and  the  court  had  expressly  charged  that  they  did  if 
found.     It  stems  like  a  useless  consumption  of  time  and  paper 

Another  re<iuest  was :  "  The  question  .is  whether  Duffield  was 
guilty  f)f  iiegbgence  in  performing  the  service  after  a  knowledge 
of  the  defect.     The  fact  that  he  Tias  complained  of  the  defect,  if 
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no  promise  to  repair  was  made,  does  not  operate  to  relieve  him  of 
the  charge  of  negligence,  but  may  have  directly  the  opposite 
effect.  It  is  wholly  a  question  of  care  or  negligence,  and  ii  Duf- 
field  knew  or  ought  to  have  known  the  danger,  and  a  person  of 
ordinary  prudence  would  have  regarded  it  as  dangerous  to  try  to 
use  the  hammer  complained  of,  he  cannot  recover,  even  though 
he  may  have  complained  of  its  condition  to  the  section  boss." 
These  are  correct  propositions  as  far  as  they  go,  but  clearly  of  no 
use  after  a  charge,  as  the  general  rule  that  use  with  knowliedge 
would  prevent  recovery,  and  a  modification  of  the  rule  which 
combined  the  facts  embodied  in  the  latter  part  of  the  paragraph 
with  other  facts,  which  in  the  opinion  of  the  court,  would  give 
the  right  to  recover. 

Another  request  was :  "  Ihiffield,  in  order  to  recover,  must  take 
the  burden  upon  himseK  of  establishing  negligence  on  the  part  of 
the  railroad  companv,  and  also  due  care  on  his  own  part.     He 
must  introduce  prooi  overcoming  two  legal  presumptions,  that  is 
two  presumptions  of  law :    first,  the  presumption  that  the  railroad 
company  has  discharged  its  duty  by  furnishing  suitable  and  safe 
tools :  and  second,  he  must  introduce  proof  to  overcome  the  pre- 
sumption of  law  that  at  the  time  he  entered  the  service  he  assumed 
all  the  ordinary  risks  of  the  business.     These  are  absolute  burdens 
imposed  on  l5uffield,  and  he  is  not  relieved  from  the  force  of 
these  presumptions  by  showing  that  any  injury  resulted  to  him  in 
consequence  of  a  defective  tool  employed  in  the  business,  but  he 
must  go  further,  and  show  that  the  defect  producing  the  injury 
was  not  known  to  him,  but  was  known,  or  should  have  oeen  known 
to  the  railroad  company.     Failing  to  overcome  these  presumptions 
he  cannot  recover."    Here  are  a  series  of  presumptions  to  be  over- 
come by  showing  that  the  defect  of  the  hammer  was  not  known 
to  the  plaintiff  when  the  plaintiffs  own  testimony  conceded  that 
the  defect  was  known  to  him.     The  request,  therefore,  reduced  to 
its  simpliest  elements,  was  this,  that  if  the  jury  shall  find  that  the 
plaintin  knew  of  the  defect,  and  he  admits  that  he  knew  of  it, 
then  he  cannot  recover.     But  the  court  had  already  told  the  jury 
that  the  plaintiffs  knowledge  of  the  defect  was  not  conclusive 
npon  his  rights  if  they  should  find  certain  other  facts.     The  re- 
quest is  not  good  law,  and  would  have  been  utterly  useless  if 
correct  as  far  as  it  goes. 

The  paragraphs  of  the  charge,  which  are  excepted  to,  in  relation 
to  the  incompetency  or  misconduct  of  the  section  boss,  and  the 
duty  of  the  company  in  selecting  and  employing  careful  servants, 
were  mere  abstractions,  and  if,  as  contended,  there  are  no  facts 
in  the  record  upon  which  to  rest  them,  they  could  not  possibly  do 
any  harm.  Very  few  verdicts  would  stand  if  the  vague  generahties 
which  trial  judges  feel  it  their  duty  to  indulge  in  so  as  to  cover 
every  possible  view  which  may  have  been  presented  in  the  argu- 
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ment  of  counsel,  were  treated  as  fatal  because  there  were  no  facts  in 
evidence  to  sustain  them.  The  real  issue  in  this  case  was  whether  ita 
peculiar  facts  took  it  out  of  the  ^neral  rule  that  a  servant  cannot 
recover  for  an  injury  occasioned  by  a  defect  of  which  he  was  fully 
advised,  and  that  issue  was  presented  to  the  jury  upon  a  chai^ge 
less  favorable  to  the  plaintiff  tnan  he  was  entitled  to. 

The  report  of  the  Keferees  must  be  set  aside,  and  the  judgment 
affirmed. 

Use  by  SerTant  of  UefisctlTe  Apparat«s  Knowing  it  to  be  snolu — 

The  general  principle  is  that  when  the  servant  of  a  railroad  company  em^ 

Eloys  a  tool  or  other  appliance  which  he  knows  to  be  defective  and  unsafe 
e  cannot  recover  for  an  injury  occasioned  thereby.  His  contributory  nog^Ii-^ 
gence  bars  recovery.  Gibson  v.  Erie  R.  R.  Co.,  63  N.  T.  449;  Mehan  v,  S.  B. 
&  N.  Y.  R.  R.  Co.,  73  N.  Y.  686;  Ft  Wayne  &  C.  R.  R.  Co.  r.  Gildersleeve, 
33  Mich.  133;  Crutchfield  v.  Richmond,  etc.,  R.  R.  Co.,  78  N.  C.  80G;  Ford  tx. 
Fitchburg  R.  Co.,  110  Mass.  87;  Ladd  v.  Bedfonl  R.  Co.,  119  Mass.  412 ;  Chi- 
cago R.  K.  Co.  V.  Munroe,  86  111.  26 ;  Georgia  R.  R.  Co.  v.  Kinney,  68  Gki. 
466;  Kroy  v,  Chicago,  R.  I.  &  P.  R.  Co.,  32  Iowa,  367;  Michigan  Central  B. 
R.  Co.  V.  Austin,  40  Mkh .  2 ?5;  Hamathy  v.  Northern,  etc.,  R.  R.  Co., 46 McL 
280;  Hawley  v.  Northern  Central  R.  Co.,  2  Am.  &  Eng.  R,  R.  Cas.248; 
Green  &  Coates  Sc.  Pass.  Ry.  Co.  v.  Bresmer,  4  Am.  &  Eng.  R.  R.  Gas.  647  ; 
Pittsburg,  etc.,  R.  Co.  v,  Sentmeyer,  6  Am.  &  Eng.  R.  R.  Cas.  608;  Rains  9. 
St.  Louis,  etc.,  R.  Co.,  6  Am.  &  Eng.  R.  Cas.  610;  Houston  &  T.  C.  R.  Co. 
V.  Mv^TR,  8  Am.  &  Eng.  R.  R.  Cas.  114;  Louisville,  etc.,  R.  R.  Co.  v.  Orr,  8 
Am.  &  Eng.  R.  R.  Cas.  94;  Umback  v.  Lake  Shore  &  Mich.  S.  R.  Co.,  8  Am. 
&  Eng.  R.  R.  Cas.  98;  Sweeney  v.  Central  Phc.  R.  Co.,  8  Am.  &  Eng.  R.  R. 
Cas.  161 ;  De  Forest  u  Jewett,  8  Am.  &  Eng.  R.  R.  Cas.  496 ;  Houston  &  T. 
C.  R.  Co.  V,  Fowler,  8  Am.  &  Eng.  R.  K.  Cas.  604 ;  Mayer  v.  Chicago, 
etc.,  R.  Co.,  8  Am.  &  Eng.  R.  K.  Cas.  627  ;  Watson  v.  Houston  & 
Tessa  Central  R.  Co.,  11  Am.  &  Eng.  R.  R.  Cas.  213;  Jackson  v.  K.  C.  L.  & 
8.  K.  R.  R.  Co.,  16  Am.  &  Eng.  R.  K.  Cas.  178;  East  Tennessee,  etc.,  R.  Co. 
V,  Smith,  15  Am.  &  Eng.  R.  R.  Cas.  224  ;  McQueen  v.  Central  Branch  N. 
Pac.  R.  Co.,  16  Am.  &  Eng.  R  R.  Cas.  226;;  Burlington,  C.  R.  &  R.  Co.  v. 
Coates,  adm*r,  16  Am.  &  Enff  R.  R.  Cas.  266. 

When  Servant  is  Ordered  to  use  I>efeetlTo  Apparata«!— Where  aser- 
Tant  is  obliged  by  his  superior  officer  to  use  defective  tools  or  machmery,  he 
is  not  guilty  of  contributory  negligence  though  he  knew  of  the  defect. 
Greenleaf  v,  Dubuque  &  S.  C.  R.  Co.,  33  Iowa,  62;  Patterson  v,  Pittsburgh  & 
C.  R.  Co.,  76  Pa.  St.  389;  Snow  v.  Housatonic,  etc.,  R.  Co.,  8  Allen,  441 ; 
Clarke  v.  Holmes,  7  Hurlst.  &  N.  937 ;  Dale  v.  St.  Louis,  etc.,  R.  Co.,  63 
Mo.  466. 


DOWELL 

V. 

ViCKSBURG  &  Meridian  R.  E.  C9. 
(61  Mississippi  Reports^  619.) 

A  servant  of  a  railroad  company  cannot  recover  in  a  suit  against  the  oonft- 
pany  for  injuries  received  while  recklessly  attempting  to  board  a  moviiur 
train,  although  it  is  shown  that  the  train  was  improperly  equipped  and 
that  some  of  its  appliances  were  def  ectiva. 
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Under  the  above,  drciunstaaoee  the  foct  that  the  plaintiff  was  in  the  habit 
of  boarding  moving  trains,  or  that  he  had  been  seen  to  do  so  on  previous 
occasions  with  impunity,  will  not  avail  him. 

S^tion  1047  of  the  Mississippi  Code  of  1880  does  npt  embrace  employes 
among  those  to  whom  a  right  of  action  is  thereby  given  when  railroad  com- 
psnies  ran  their  trains  at  &  higher  rate  of  speed  than  six  miles  an  hour 
through  any  town,  city  or  village. 

Appeal  from  the  Circuit  Court  of  Landerdale  County. 

The  appellant,  who  was  an  employ^  of  the  Vicksburg  &  Merid- 
ian Eailroad  Co-,  received  injuries  while  attempting  to  board  a 
moving  train  of  appellee,  for  which  injuries  he  brought  suit  for 
$10,000. 

The  declaration  contains  two  counts ;  the  first  count  charges  the 
defendant  with  negligence,  in  having  a  broken  step  on  the  engine, 
which  occassioned  the  plaintiff's  fall,  and  in  having  an  unskilful 
person  in  charge  of  the  engine  at  the  time  of  the  accident.  The 
second  count  charges  that  the  train  was  at  the  time  of  the  accident 
itmning  at  a  greater  rate  of  speed  than  six  miles  an  hour  within 
Hie  corporate  limits  of  the  town  of  Meridian. 

The  proof  shows  that  the  plaintiff,  on  the  29th  day  of  October,' 
1881,  was  a  minor  in  his  twentieth  year  and  an  employ6  of  de- 
fendant. His  business  was  to  put  new  cross-ties  and  new  rails  in 
the  defendant's  road,  and  in  moving  from  pjace  to  place  he,  with 
<M;hers  in  the  same  business,  rode  on  a  hand-car.  He  was  a  section 
ikand,  and  his  "  section  boss "  was  Mr.  W.  Mundell.  Two  days 
prior  to  the  said  29th  day  of  October,  1881,  the  assistant  super- 
vif or  of  the  road,  Barney  Marion,  ordered  plaintiff,  together  with  . 
^  of  Mundell's  force,  to  work  on  a  certain  "  construction  train '* 
^hich  worked  the  entire  length  of  the  road.  On  the  said  29th  of 
October,  1881,  the  train  was  working  within  two  or  three  miles  of 
Ae  City  of  Meridian ;  in  order  to  let  a  freight  train  go  out  from 
Meridian  this  work  train  with  all  the  hands  was  brought  into 
Meridian  to  get  it  out  of  the  way  of  the  freight.  After  getting 
into  Meridian  the  plaintiff  asked  permission  of  his  *T)08S,"  liifmndell, 
fe  go  over  in  town  on  private  business,  which  was  granted  to  him. 
He  went  over  into  town,  keeping  all  the  while  within  two  hundred 
tards  of  his  train.  On  hearing  the  freight  go  out  he  hastened  on 
by  way  of  the  nearest  street  toward  the  point  where  he  had  left 
his  tram  standing.  The  train,  however,  had  started  off  before  he 
could  reach  it,  so  he  intercepted  it  at  a  point  further  down  the 
frack.  His  view  of  the  moving  train  being  obstructed  by  a  small 
house  near  the  f  aotory,  the  ground  being  rough,  and  there  being 
an  embankment  a  few  feet  nigh  to  ascend,  he  gave  his  attention 
ft)  these  obstacles  and  obstructions  rather  than  to  the  speed  of  the 
train,  assuming  and  taking  it  for  granted  that  it  was  moving  at 
lawful  speed — ^not  more  than  six  miles  an  hour — ^it  being  in  the 
corporate  limits  of  the  city  of  Meridian.     Having  ascended  thd 
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embankment,  he  awaited  the  approach  of  the  engine,  which 
already  near  to  where  he  stood.  The  engine  was  running  back- 
ward— tender  foremost — ^pulling  a  train  of  five  or  six  empty 
"flat  ears"  which  were  coupled  on  the  pilot  of  the  cow-catcher  of 
the  engine.  The  regular  engineer,  Mr.  Hansell,  was  at  the  time 
not  in  his  engine.  Tne  engine  was  being  run  by  a  negro  named 
Jack  Wharton,  who  professed  to  be  only  a  "  fireman,  but  who, 
according  to  the  testimony,  had  charge  of  this  engine  and  train  by 
direction  of  the  defendant's  master  machinist  at  Yicksburg,  Mr. 
Brown,  whose  business  it  was  to  assign  him  his  duties.  Tlie 
opinion  of  one  witness  is  that  this  negro  Wharton,  was  an  incom- 
petent engineer.  On  the  occasion  of  the  injury  to  plaintiff  the 
train  was  running  at  the  rate  of  ten  or  twelve  nules  an  hour  over 
the  "switches." 

As  the  engine  approached  plaintiflf  he  caught  the  "hand-holds" 
on  the  engine  firmly  with  botn  hands,  made  a  spring,  and  jumped 
up  on  the  step,  getting  his  foot  in  the  step  well,  when  suddenly 
his  foot  slipped  off  of  the  step,  his  hands  broke  loose  from  their 
hold,  and  he  fell  to  the  ground,  his  feet  falling  under  the  wheeLi 
of  the  engine,  the  engine  and  train  passing  over  them  and  crush- 
ing them  so  that  they  had  to  be  cut  on  just  below  the  kneea. 
Plaintiff  did  not  know  the  train  was  moving  as  rapidly  as  it  reaUy 
was.  The  step  off  of  which  his  foot  slipped  was  broken.  The 
part  broken  off  was  the  front  part  of  the  guard,  which  stands  up 
about  an  inch  and  a  half  high  all  around  tiie  edges  of  the  step  to 
keep  the  foot  from  slipping  off.  The  step  and  guard  are  of  iron. 
All  engines  have  their  steps  protected  or  provided  with  this  guard. 
Plaintiff  had  been  on  this  tk-ain  only  two  days  and  did  not  know  of 
this  defective  step ;  had  never  been  notified  of  it.  The  step  had 
been  broken  five  months. 

There  was  no  other  provision  made  on  that  side  of  the  en^ne 
for  getting  on,  nor  anywhere  else  on  that  side  of  the  train.  The 
"  hand-holds  "  on  the  engine  were  low  enough  down  to  be  caught 
hold  of  easily. 

This  injury  was  the  cause  of  plaintiff  losing  both  his  legs.  He 
is  damaged  $10,000.     Plaintiff  says  he  is  damaged  $1,000,000. 

During  the  examination  of  plaintiff  as  a  witness,  the  following 
question  was  asked  him  by  his  counsel : 

"  Do  you  know,  and  if  so  state,  what  the  custom  is  among  rail- 
road employes  in  getting  on  and  off  trains  while  in  motion  V 

Defendant's  counsel  objected  to  it  being  answered,  the  court 
sustained  the  objection,  plaintiff  excepted  to  the  ruling,  and  the 
same  is  assigned  as  ground  of  error. 

The  witness  Luke  New  was  asked  the  following  question  by 
plaintiff's  counsel : 

"  State,  if  you  know,  whether  or  not  Wm.  E.  DoweU,  the  plain- 
tiff, knew  how  to  get  on  a  train  while  in  motion  ?" 
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Also  the  following  question : 

"Did  you  ever  see  the  plaintiff,  Wm.  E.  Dowell,  get  on  a 
train  w^hile  in  motion?" 

To  each  of  which  defendant's  counsel  objected.  Objection  sus- 
tained and  the  court's  ruling  on  each  excepted  to  and  assigned  as 
error. 

Another  witness  subsequent  to  this  testified,  without  objection, 
that  he  ^^has  seen  railroad  men  board  trains  many  times  while 
running  at  that  speed  and  never  saw  one  get  hurt  before ;"  that 
he  himself  had  gotten  on  trains  running  at  that  fast ;  while  an- 
other witness  swore  that  he  himseK  would  not  have  attempted 
what  plaintiff  did,  and  that  he  considered  it  risky. 

The  instructions  asked  by  plaintiff  were  substantially  as  follows, 
viz.  : 

(1)  "  That  the  defendant  is  liable  to  plaintiff  for  any  damage  or  in- 
jury sustained  from  defendant's  locomotive  and  cars  and  whSst  they 
were  running  at  a  greater  speed  than  six  miles  an  hour  through  the 
corporate  limits  of  the  city  of  Meridian.     Code  1880,  Sec.  1047." 
(2)  "  That  ^defendant  owed  a  duty  and  was  under  obligation  to 
plaintiff  to  exercise  reasonable  care  and  prudence  in  the  employ- 
ment of  fellow  servants  to  be  associated  with  plaintiff,  and  if  de- 
fendsoit  failed  in  this  and  plaintiff  was  therebv  injured,  then  de- 
fendant is  liable,  unless  the  jurybelieve  plaintin  was  also  negligent 
and  contributed  to  it."     (3)  "That  defendant  was  under  obhgation 
and  owed  duty  to  plaintiff  to  exercise  reasonable  prudence  in  pro- 
viding safe  machinery,  and  if  the  jury  believe  that  the  step  to 
engine  was  defective,  and  that  by  reasonable  diligence  defendant 
comd  have  knowa  of  such  defect,  that  plaintiff  did  not  know  of 
the  defect  and  by  reasonable  dihgence  could  not  have  discovered 
it,  and  that  by  the  want  of  reasonable  diligence  on  defendant's 
part  in  this  respect  plaintiff  was  injured,  then  the  defendant  is 
liable,  unless  plaintiff  was  negligent  and  contributed  to  it."    ( 
"That  defendant  owed  a  duty  to  plaintiff  as  well  as  to  the  pubJ 
imposed  by  statute  not  to  run  their  trains  at  a  greater  rate  of 
speed  than  six  miles  an  hour  through  corporate  hmits  of  the  city,  and 
if  defendant  failed  in  performance  of  this  duty,  and  by  such  failure 
plaintiff  was  injured  then   defendant  is  liable  under  first  count, 
unless  jury  believe  plaintiff  was  negligent  and  contributed  to  it." 
(5)  "  While  defendant  is  not  liable  for  plaintiff's  injury  solely  on 
account  of  plaintiff's  f ellownservant's  neghgence,  yet  it  is  liable  for 
injuries  sustained  in  consequence  both  oi  defendant's  own  negh- 
eence  and  that  of  a  fellow  servant,  if  plaintiff  by  his  neghgence 
aid  not  contribute  to  it."  (6)  "That  if  plaintiff  m  attempting  to 
board  the  train  exercised  that  reasonable  care  and  prudence  which 
a  prudent  man  under  the  same  circumstances  would  have  done, 
then  he  was  not  negligent,  and  in  determining  this  the  jury  should 
consider  the  fact  that  plaintiff  was  going  to  his  work,  that  his 
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habits  and  business  had  given  him  experience  in  getting  on  and 
off  trains  in  motion,  his  age  and  maturity,  etc."  (7)  "That  if 
plaintiff  did  not  know  the  train  was  running  faster  than  six  miles 
an  hour  and  that  under  the  same  circumstances  a  prudent  man 
would  not  have  known  it  the  plaintiff  had  a  right  to  assume  that 
said  train  was  running  at  a  speed  not  greater  than  six  miles  an 
hour,  and  the  jury  should  consider  this  m  determining  whether 
he  acted  as  a  prudent  man  would  have  done  under  the  same  cir- 
curastances."  (8)  "Even  if  the  jury  believe  plantiff  did  not  act 
as  a  prudent  man  would  have  done,  yet  if  his  negligence  did  not 
contribute  as  a  proximate  cause  to  the  injury  then  it  does  not  pre- 
vent his  recovery."  (9)  "  That  if  the  engineer  in  charge  of  train 
was  an  unskilled  engineer,  that  defendant  knew  of  it,  or  could  bj 
reasonable  diligence  nave  ascertained  it,  and  that  by  reason  of  said 
unskilfulness  plaintiff  sustained  injury,  then  he  must  have  dam- 
ages, and  in  assessing  them  are  warranted  in  considering  his  suffer- 
ings, etc.,  provided  plaintiff's  negligence  did  not  proximately  con- 
tribute to  the  injury."  (10)  "£  estimating  damages  snould 
consider  plaintiff's  bodily  pain,  loss  of  time,  nature,  extent  and 
duration  of  injury,  its  effect  on  his  health,  mental  and  physical 
powers,  his  capacity  to  labor,  etc."  (11)  "That  if  plaintiff  was 
injured  whilst  train  was  running  faster  than  six  miles  an  hoqr 
through  city  limits,  and  if  plaintiff's  own  negligence  did  not  proxi- 
mately contribute  to  injury,  then  defendant  is  liable." 

The  foregoing  instructions,  eleven  in  number,  asked  by  plaintifF, 
were  each  and  all  refused  by  the  court,  to  which  plaintin  excepted. 

The  court  thereupon  instructed  the  jury  for  defendant  as 
follows: 

"  Though  the  step  was  defective,  and  though  the  train  was  run- 
ning at  a  greater  speed  than  six  miles  an  hour,  yet  the  injuries  to 
plaintiff  are  to  be  imputed  to  plaintiff's  own  negligence,  and  the 
jury  are  instructed  to  find  for  the  defendant." 

l)ial  i&  Witherspoon^  for  the  appellant. 

Nugervt  (6  Mo  WHUs,  for  the  appellee. 

Campbell,  C.  J. — The  circuit  court  properly  instructed  the 
jury  to  find  for  the  defendant.  A  recovery  by  tne  plaintiff  could 
not  have  been  permitted  to  stand,  and  it  was  right  to  tell  the  jury 
so.  The  facts  are  undisputed  and  the  inferences  to  be  drawn  from 
them  are  unmistakable.  The  plaintiff  brought  his  misfortune  on 
himself  by  his  own  recklessness  and  cannot  visit  its  consequences 
on  another.  This  is  decisive  against  him  under  the  first  count  of 
his  declaration,  and  it  would  not  have  availed  him  to  prove  that  he 
knew  how  to  get  on  a  train  in  motion,  and  had  been  seen  to  do  it 
with  impunity,  and  that  it  is  customary  for  raOroad  men  to 
do  this. 

Without  deciding  any  other  question  under  the  second  count, 
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hold  that  the  phiintiff  was  not  entitled  to  recover  becanse  the 
statute  on  which  it  is  based,  Sec.  1047,  Code  of  1880,  does  not 
embrace  employes  among  those  to  whom  a  right  of  a<5tion  is  given 
by  it.  This  section  and  others  in  connection  with  it  were  brought 
forward  from  the  code  of  1857,  and  it  was  held  in  N.  O.  J.  &  G. 
N.  R.  E.  Co.  V.  Hughes,  49  Miss.  258,  that  one  of  the  sections  did 
not  include  employes,  and  it  must  follow  that  the  section  under 
consideration  does  not  embrace  them.  Aside  from  authority,  we 
consider  it  better  policy  to  deny  to  employes  a  right  to  recover  for 
violations  of  law  in  which  .they  are  themselves  the  actors.  The 
statute  forbidding  a  greater  speed  than  six  miles  an  hour  in  towns 
is  more  likely  to  be  observed  by  employes  on  trains  if  they  are 
Tequired  to  take  all  risk  of  violating  it.  To  permit  them  to  violate 
the  statute  and  to  derive  advantage  from  it  would  serve  to  tempt 
to  disregard  it. 
Affirmed. 

Speed  as  1o  Emploj^ — The  rcuming  of  a  train  through  a  city  or  town  at 
an  unlawful  rate  of  speed  is  no  evidence  of  negligence  as  to  the  emplov6  of 
Uie  company.  Lockwood  v,  Chicago  &  N.  W.  K.  Co.,  6  Am.  &  Eng.  B.  R, 
151. 
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V. 

MosBissSY,  Adm'x. 
(Advance  Ccue,  IUvqmb,  Sept.  %,  1884.) 

In  an  action  by  the  administratrix  of  a  brakeman  on  a  railroad  train  to 
recover  damages  for  his  death  alleged  to  have  been  caused  bv  the  negligent 
oonBtruction  of  a  wooden  wall  near  the  track  which  fell  and  crushed  him, 
it  18  error  for  the  court  to  entirely  disregard  in  its  charge  the  question  of 
the  contributory  negligence  of  the  decedent  when  this  hfi«  been  raised  and 
is  material. 

In  an  action  to  recover  damages  for  the  death  of  a  party  alleged  to  have 
l)een  occasioned  bv  defendant's  negligence,  it  is  error  to  cliarge  the  jury  that 
they  may  give  such  damages  as  they  may  deem  a  fair  and  just  compensation 
for  the  ptfcuniary  loss  re-ulimg  from  such  death,  without  making  reference 
to  any  proof  of  the  amount  of  damages  sustained. 

Appeal  from  Second  District. 
WiUard  <6  DriggSj  for  appellant. 
SyneSj  MigUeh  <&  DtmnCj  for  appellee. 

Sheldon,  J. — The  appellee  brought  this  action  to  the  June 
term,  1881,  of  the  superior  court  of  Cook  county,  to  recover 
damages  consequent  upon  the  death  of  her  husband,  through  al' 
leged  negligence  on  the  part  of  the  appellant. 
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The  charge  in  the  declaration  is  substantially  that  the  defendant 
improperly,  unskilfully  and  negligently  constructed  a  certain 
wooden  wall  in  dangerous  and  close  proximity  to  a  certain  railroad 
track,  and  that  the  deceased  whilst  in  the  employ  of  the  defendant 
as  a  switchman,  riding  with  due  care  upon  a  certain  locomotive, 
was  struck  by  said  wall  and  thereby  thrown  to  the  ground  and 
killed.  The  plaintiff  recovered  a  verdict  and  judgment  for  $4,000. 
Judgment  was  affirmed  by  the  appellate  court  for  the  first  dis- 
trict and  the  defendant  took  the  present  appeal  to  this  court. 

It  appears  from  the  evidence  that  the  wall  in  question  formed 
one  side  of  a  coal  bin  which  was  designedly  constnicted  by  the  de- 
fendant in  near  proximity  to  a  certain  railroad  coal  track:  on  its 
S remises  for  the  purpose  of  enabling  coal  to  be  shoveled  by  hand 
irectly  into  the  bin  from  cars  standing  on  the  track.  The  coal 
bin  extended  along  the  track  about  three  cai^s  length  beyond  and 
adjoining  which  was  a  coke  shed  or  bin  which  extended  along  the 
same  track  about  six  car  lengths  to  the  end  of  the  track.  The 
cars  were  handled  by  means  of  steam  locomotive  engines,  of 
which  the  defendant  had  two  or  more  working  day  and  night- 
Cars  were  thus  placed  upon  and  taken  off  this  coal  track  three  or 
four  times  per  day,  and  the  process  of  shoveling  from  the  cars  into 
the  bin  caused  quantities  of  the  coal  to  fall  between  the  two,  and 
the  defendant  always  had  a  man  employed  who,  standing  between 
the  cars  and  the  bin,  shoveled  up  the  scattering  coal  and  threw  it 
into  the  bin.  Such  had  been  the  use  of  the  track  and  bin  since 
1863,  during  which  time  no  accident  or  injury  had  occurred  in 
consequence.  At  the  time  of  the  accident  the  switchmen  of  whom 
deceased  was  one,  were  placing  upon  this  coal  track  in  the  usual 
manner  a  train  of  five  or  six  cai:p  to  be  unloaded,  the  engine  run- 
ning about  three  miles  per  hour. 

Among  the  errors  assigned  is  the  giving  of  the  following  in- 
struction for  the  plaintiff: 

The  jury  are  instructed  that  the  plaintiff  cannot  recover  unless 
she  has  proved  that  she  is  the  administratrix  of  the  estate  of  the 
deceased  Michael  Morrissey,  and  that  he,  the  deceased,  left  him 
surviving  a  widow  and  next  of  kin,  who  have  suffered  pecuniary 
loss  by  his  death,  yet  if  they  believe,  from  the  evidence  in  this 
case,  that  the  plaintiff  is  the  duly  appointed  administratrix  .of  the 
estate  of  deceased,  and  that  he,  the  deceased,  left  him  survivinff  a 
widow  and  npxt  of  kin,  who  have  suffered  pecuniary  loss  by  nis 
death,  and  that  under  the  instructions  and  evidence  tlie  defendant 
is  ^nilty  as  charged  in  the  declaration,  they  should  find  for  the 
plaintiff,  and  may  give  such  damages  as  they  shall  deem  a  fair  and 
just  compensation  for  the  pecuniary  loss  resulting  from  such 
death  to  tne  widow  and  next  of  kin  of  deceased,  not  exceeding 
$5,000. 
^     The  question  of  contributory  negligence  was  raised^  and  .was  a 
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very  important  one  in  the  case.  This  instruction  entirely  ignores 
the  question  of  contributory  negligence.  It  purports  to  be  com- 
plete in  its  statement  of  what  will  authorize  a  recovery,  and  omits 
the  requirement  of  any  care  or  caution  on  the  part  of  the  de- 
ceased. In  this  respect  tlie  instruction  is  erroneous,  as  we  have 
heretofore  repeatedly  held.  C.  B.  &  Q.  R..  R.  Co.  v,  Harwood, 
80  111.  88 ;  C.  &  N.  W .  R.  R.  Co.  v.  Dimick,  96  id.  42 ;  Wabash, 
St.  L.  &  P.  R.  R.  Co.  V.  Shacklet,  105  id.  364 ;  City  of  Peoria  v. 
Simpson,  110  id.  294. 

The  instruction  is  objectionable  in  another  respect  under  the 
decision  in  C.  B.  &  Q.  K.  R.  Co.  v.  Sykes,  96  III.  162,  in  that 
it  allowed  the  jury  to  give  such  damages  as  they  should  deem  a 
fair  and  just  compensation,  regardless  of  the  proof.  Sucli  a  clause 
in  an  instruction  m  that  case  was  condemned  and  it  was  said  of  it, 
"  this  part  of  the  instruction  leaves  the  jury  at  liberty  to  find  any 
amount  not  exceeding  the  amount  claimed,  without  the  slightest 
reference  to  any  proof  of  the  amount  of  damages  suijtained.''^    t 

Where  the  verdict  of  the  jury  is  not  more  satisfactory  upon  the 
evidence  than  it  is  in  the  present  case,  this  court  has  always  in- 
sisted upon  the  importance  of  accuracy  in  the  iustnietions  to  the 

For  the  error  in  the  giving  of  the  above  instruction  the  judg- 
ment will  be  reversed  and  the  cause  remanded. 
Judgment  reversed. 

Walkeb,  J. — ^I  dissent  from  this  opinion. 

Dickey,  J. — I  do  not  think  this  instruction  is  objectionable. 
It  does  not  purport  to  give  all  the  facts  necessary  to  warrant  a 
verdict  of  guilty.  Its  purpose  was  to  show  that  certain  proofs  as 
to  the  plaintiflE  being  administratrix  and  as  to  there  being  next  of 
kin — ^who  suffered  pecuniary  loss  and  to  give  the  measure  of  dam- 
ages— in  case  plaintiff  otherwise  made  out  the  case  alleged  in  the 
declaration — which  included  the  exclusion  of  contributoiy  negli- 
gence. I  incline  to  think  the  judgment  ought  to  be  reversed  upon 
other  grounds,  which  I  have  not  time  to  specify  at  present — and 
as  a  majority  sustain  this  opinion  it  may  not  be  important  that  I 
should  do  so. 

Damages  in  Aotions  for  Negllgrence  Causing  Death.— In  an  action  to 
recoTer  damages  for  a  death  caused  by  negligence  it  is  the  duty  of  the  court 
to  give  some  specific  directions  as  to  the  measure  of  damages  and  not  to  leave 
the  whole  question  to  the  jury.  Chicago,  B.  &  Q.  R.  Co.  v.  Sykes,  2  Am.  & 
£ng.  R.  R.  Gas.  254;  Burlmgton,  G.  R.  &  N.  B.  R.  Co.,  15  Am.  <fe  Eng.  R.  R. 
GaikdeS. 
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Simmons,  Adm'x, 

V. 

CraoAGo  &  ToMAH  Kailroad  Company. 
(110  lUinois  Reports,  840.) 

An  employ^  of  a  railroad  company  was  killed  ity  the  falling  of  a  bank  dt 
«arth  which  he  was  engaged  in  excavating.  His  administrator  bron^t  suit 
for  damages  against  the  company,  on  the  alleged  ground  of  a  want  of  pxoper 
care  on  the  part  of  the  agents  of  the  company  in  charge  of  the  work.  The  fticti 
were  substantially  these :  A  number  or  laborers  were  engaged  in  excavat- 
ing a  hill,  under  the  direction  of  a  foreman.  The  bank,  at  the  point  where 
tiie  accident  occurred,  was  sixteen  to  twenty  feet  high,  and  composed  of 
day.  The  deceased  was  twenty-eight  years  of  age,  an  old  miner  in  the 
neighborhood,  and  accustomed  to  work  in  that  kind  of  earth.  The  "^'^""«' 
<if  doing  the  work,  and  as  directed  by  the  foreman,  was  undermining  the 
bank  by  digging  under  from  two  to  three  feet,  and  prying  the  bank  onrrom 
the  top.  TfaAt  was  not  the  proper  and  safe  way  to  take  down  the  bank.  l%e 
foreman  had  control  of  the  men,  and  could  discharge  them  for  disobedience 
of  orders.  On  the  morning  of  the  accident,  the  foreman,  as  he  was  about 
to  go  elsewhere,  cautioned  the  men  about  the  danger.  Two  days  preyiovu^ 
the  superintendent  of  the  road  told  the  men  that  the  way  they  were  doing 
the  work  was  dangerous — that  they  must  not  cave  it  off  that  way,  and  that 
they  must  not  dig  under  so  far.  In  the  forenoon  of  the  accident  several  of 
the  men,  the  deceased  himself  included,  were  speaking  of  the  bank  getting 
dangerous.  One  man  left  the  place  on  that  account,  and  another  went  to  work 
somewhere  else.  This  the  deceased  could  have  done  if  he  had  desired,  as  he 
was  not  required  to  work  at  that  particular  place,  but  chose  it  for  himself ; 
and  continuing  to  work  there  the  bank  fell  upon  him  and  killed  him.  Hie 
court  below,  on  this  state  of  case,  excluded  all  the  plaintiff's  evidence  from 
the  jury,  and  directed  a  verdict  for  the  defendant.  Hdd,  that  this  was 
proper.  There  was  no  sufficient  ground  of  recovery,  the  deceased  having 
voluntarily  continued  in  the  place  of  danger  with  full  knowledge  of  the 
peril  he  was  in. 

Appeal  from  the  Appellate  Court  of  the  Second  Distiict; 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Jo 
Daviess  county. 

M,  Y.  Johnson  and  Jcmiea  S.  Ba/wm^  for  appellant. 

B.  (7.  Cooh^  for  appellee. 

Sheldon,  C.  J. — ^This  suit  was  brought  to  recover  damages  for 
the  death  of  Edward  C.  Simmons,  who  was  a  laborer  in  the  em- 
ploy of  the  Chicago  &  Tomah  Railroad  Company,  and  was  en- 
gaged, at  the  time  of  being  killed,  with  others,  in  removing  a  bluff 
ox  nill  in  the  city  of  Galena,  for  the  purpose  of  preparing  the 
foundation  for  a  round-house,  and  for  laying  a  side-track.  There 
had  been  a  former  trial,  resulting  in  a  verdict  and  judgment  in 
favor  of  the  plaintiff,  which  judgment,  on  appeal  to  the  appellate 
court  for  tl»e  second  district,  was  reversed.     At  a  second  tnal  be- 
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fore  &  junr,  npon  the  close  of  the  plaintiff's  evidence,  the  court,  on 
motion  of  the  defendant,  withdrew  the  plaintiff's  evidence  from 
the  jnry,  and  directed  them  to  find  for  the  defendant.  The  jury 
80  found,  and  judgment  was  entered  in  favor  of  the  defenaant, 
which,  on  appeal  to  the  appelate  court,  was  affirmed,  and  plaintiff 
appealed  to  this  court. 

The  declaration  alleged  as  ground  of  action,  in  the  first  count, 
neglect  of  the  alleged  duty  on  the  part  of  defendant  to  direct  and 
cause  the  work  about  which  the  deceased  was  employed,  to  be 
done  in  a  prudent  and  safe  manner,  and  so  as  not  to  endanger  the 
lives  of  the  employes  engaged  in  the  doing  of  the  work,  by  reason 
whereof  a  large  mass  of  earth,  forming  part  of  a  hill  wmch  was 
being  dug  down  under  defendant's  direction,  became  detached, 
and  fell  upon  and  killed  the  decedent.  The  second  count  alleges 
negligence  in  the  employment  of  competent  ^persons  to  superin- 
tend and  oversee  the  doing  of  the  work. 

The  evidence  showed  me  following  facts  :  The  deceased  was 
twenty-eight  years  of  age,  an  old  miner  in  that  neighborhood,  ac- 
customed to  work  in  that  kind  of  earth.  The  railroad  company 
was  engaged  in  excavating  a  hill  to  build  a  round-house.  From 
thirty  tb  fifty  men  were  engaged  in  the  work.  They  were  in  two 
^ngs,  of  which  Decker  ana  Briggs  were  the  respective  foremen. 
The  full  length  of  the  bank  was  between  200  and  300  feet.  The 
bank  was  sixteen  or  twenty  feet  high  at  the  west  end,  where  the 
accident  occurred.  It  was  nearly  perpendicular,  and  composed  of 
clay,  commonly  called  "  joint  clay."  The  manner  of  doing  the 
work  was  undermining  tne  bank  by  digging  under  from  two  to 
three  f eet^  and  prying  the  bank  off  from  the  top  by  bars.  That 
was  not  the  proper  and  safe  way  to  take  down  the  bank.  It  should 
have  been  taken  down  from  the  top,  or  pillars  should  have  been 
left  to  support  the  bank.  Briggs  and  Decker  were  the  men  put 
in  charge  by  the  superintendent  of  the  railroad,  and  directing  how 
the  work  should  be  done.  Each  foreman  had  control  of  his  own 
men,  and  for  disobedience  of  orders  could  discharge  them.  When 
one  foreman  was  absent,  the  other  directed  both  gangs.  Deceased 
was  in  Briggs'  gang.  Briggs,  on  the  morning  of  the  accident, 
went  somewliere  else,  and  left  his  men  with  Decker  and  saying  to 
them :  "  Boys,  look  out  for  yourselves  to-day.  I  am  going  to 
work  off  here.  Don't  get  covered  up."  The  superintendent  of 
the  road  was  at  the  ban£  two  days  beiore  the  accident,  and  he  told 
the  men  that  the  way  they  were  doing  the  work  was  dangerous : 
that  somebody  would  get  hurt ;  that  mey  must  not  cave  it  off  thaf 
way,  and  that  they  must  not  dig  under  that  far.  In  the  forenoon 
of  the  accident  several  of  the  men  there  were  speaking  of  the 
bank  getting  dangerous.  The  deceased  himself  said  t£e  bank 
was  getting  dangerous.  One  man  left  the  place  on  account  of  it, 
and  another  on  me  same  account  avoided  going  there,  and  went^ 
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to  work  somewhere  else.  The  deceased  was  at  work  at  the  west 
end  of  the  bank,  shoveling  out  dirt  from  under  the  bank.  The 
bank  ran  out  to  a  point  at  the  east  end.  The  deceased  was  not  di- 
rected to  work  at  that  particular  spot  where  he  was  working — ^he 
chose  it  himself,  and  he  might  have  worked  at  any  other  place  on 
the  bank.  The  bank  fell  in  the  forenoon  of  November  24^  1880, 
some  twenty  or  twenty-five  feet  of  it,  lengthwise,  killing  the  de- 
ceased. 

There  may  be  decisions  to  be  found  which  hold  that  if  there  is 
any  evidence — even  a  scintilla — tending  to  support  the  plain tifFs 
case,  it  must  be  submitted  to  the  jury.  But  we  think  the  more 
reasonable  rule,  which  has  now  come  to  be  established  by  the  bet- 
ter authority,  is,  that  when  the  evidence  given  at  the  trial,  with 
all  inferences  that  the  jury  could  justifiably  draw  from  it,  is  so  in- 
sufficient to  support  a  verdict  for  the  plaintiff,  that  such  a  verdict, 
if  returned,  must  be  set  aside,  the  court  is  not  bound  to  submit  the 
case  to  the  jury,  but  may  direct  a  verdict  for  the  defendant. 
Pleasants  v,  Fant,  22  Wall.  120  ;  Randall  v,  Baltimore  &  Ohio  R 
R.  Co.,  109  U.  S.  478;  s.  c.  15  Am.  &  Eng.  R.  R.  Cas.  243;  Me- 
tropohtan  Ry.  Co.  v.  Jackson,  3  App.  Cas.  193 ;  Reed  v.  Inhab- 
itants of  Deerfield,  8  Allen,  524 ;  Skellenger  v.  Chicago  &  North- 
western Ry.  Co.,  61  Iowa,  714  ;  Martin  v.  Chambers,  84  HI.  579 ; 
Phillips  V,  Dickerson,  85  id.  11.  In  the  recent  case  of  Frazer  v. 
Howe,  106  111.  573,  this  court  recognized  the  rule  to  be  :  "If 
there  is  no  evidence  before  the  jury  on  a  material  issue  in  favor  of 
a  party  holding  the  affirmative  of  that  issue,  on  which  the  jury 
could,  in  the  eye  of  the  law,  reasonably  Und  in  his  favor,  the  court 
may  exclude  the  evidence,  or  direct  tne  jury  to  find  against  the 
party  so  holding  the  affirmative." 

There  was  no  evidence  whatever  tending  to  support  the  second 
count  of  the  declaration. 

The  alleged  ground  of  action  in  the  first  count  is  negligence  of 
the  defendant  in  not  having  the  work  done  in  a  safe  manner.  The 
evidence  shows  there  was  a  more  proper  way  of  doing  the  work, 
and  one  which  would  have  been  safe.  But  the  liability  of  the  de- 
fendant does  not  thence  result.  In  Pennsylvania  Co.  v.  Lynch, 
90  111.  334,  this  court  said,  that  while  there  is  an  impHed  contract 
between  employer  and  employ^  that  the  former  shall  provide  suit- 
able means,  appliances  and  instrumentalities  with  which  to  per- 
form the  labors  required  of  the  latter,  and  also  that  the  latter  snail 
be  advised  by  the  former  of  all  the  dangers  incident  to  the  service 
^f  which  the  latter  is  not  cognizant,  "yet  the  failure  of  the 
employer  in  this  regard  furnishes  no  excuse  for  the  conduct  of  an 
employe  who  voluntarily  incurs  a  known  danger.  He  must  him- 
sehc  use  due  care  and  caution  to  avoid  injury.  If  he  has  full 
knowledge  of  all  the  perils  of  a  particular  service,  he  may  decline 
to  engage  in  it,  or  require  that  it  shall  first  be  made  safe ;  but  if  he 
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does  tlins  enter  it  he  assumes  the  risk,  and  most  bear  the  conse- 
quences. And  in  St.  Louis  &  Southeastern  Ry.  Co.  v.  Britz,  72  lU. 
261,  there  was  approval  of  the  rule  laid  down  in  Wharton  on 
I?'egligence,  Sec.  214,  that  '^  when  an  employ6,  after  having  the 
opportunity  of  becoining  acquainted  with  the  risks  of  his  situation, 
accepts  them,  he  can  not  complain  if  he  is  subsequently  injured  by 
such  o'ljiosure."  To  the  same  effect  are  Clark  v,  Chicago,  jBurling- 
tou  Sz  Quincy  R.  R.  Co.,  92  id.  43,  and  Camp.  Point  Manf.  Co. 
17.  Ballon,  71  id.  418. 

If  a  servant,  knowing  the  hazards  of  his  employment,  as  the 
business  is  conducted,  is  injured  while  engaged  therein,  he  can 
not  maintain  an  action  against  the  master  for  tne  injury  merely  on 
the  ground  that  there  was  a  safer  mode  in  which  tne  business 
might  have  been  conducted,  the  adoption  of  which  would  have 
prevented  the  injury.  Many  cases  affirming  this  principle  are 
cited  in  the  brief  of  counsel  for  defendant.  It  was  expressly  laid 
down  in  Naylor  v.  Chicago  &  Northwestern  Rj.  Co.,  53  Wis.  661, 
— a  parallel  case  with  this  in  its  facts,  of  an  injury  from  the  fall  of 
a  bank  of  earth  under  which  plaintiff  was  excavating.  In  Morey 
V,  Lower  Vein  Coal  Co.,  55  Iowa,  671,  (a  case  of  injury  to  a  miner 
by  the  falling  of  the  roof  of  the  mine,)  it  was  laid  down :  "  The 
true  rule  is,  that  if  the  plaintiff  knew,  or  by  the  exercise  of  ordin- 
ary care  might  have  known,  of  the  unsafe  condition  of  the  roof  of 
the  mine,  and  he  continued  to  work  in  a  dangerous  place  without 
protest  or  complarnt,  and  without  being  induced  to  believe  that  a 
change  would  oe  made,  he  assumed  the  risk,  and  can  not  recover." 
In  Bhighes  v.  Winona  &  St.  Peter  R.  R.  Co.,  27  Minn.  137,  the 
Supreme  Court  of  Miimesota  sanctioned  the  rule  that  "  if  a  man 
engage  in  a  service,  and  continues  in  a  service,  with  a  full  know- 
le&e  of  the  manner  in  which  his  emplover  conducts  his  business, 
ana  without  objection,  he  is  deemed  m  law  to  have  assumed  and 
taken  upon  himself  all  the  risks  naturally  incident  to  conducting 
business  in  that  way,  even  although  it  be  unsafe."  In  the  present 
case  the  danger  wsw  as  apparent  to  the  deceased  as  to  any  one.  The 
condition  of  the  bank  was  as  open  to  his  observation  as  to  that  of 
the  foreman.  He  had  been  warned  of  tlie  danger  and  he  ex- 
pressed his  own  belief  of  the  danger.  He  might  have  left  the 
E articular  place  where  he  was,  as  did  one  other  of  his  fellow- 
iborers  on  account  of  the  danger,  or  have  avoided  going  to  that 
place,  as  did  another  one  for  that  same  reason. 

Respecting  knowledge,  the  court,  in  Naylor 'y.  Chicago  &  North- 
western Ry.  Co.,  above  cited,  in  commenting  on  the  evidence 
there  remarked,  with  entire  pertinency  to  the  present  case :  "  The 
plaintiff  is,  presumably,  a  man  of  ordinary  intelligence.  He  was 
cognizant  of  the  practical  effects  of  the  law  of  gravitation,  and 
knew  that  when  a  Dank  of  earth  was  undermined  hy  removing  its 
foimdation,  it  is  liable  to  fall.     Such  knowledge  is  not  confined  to 
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experts.  'No  one  knew  better  than  himself  the  extent  to  which 
the  bank  had  been  undermined,  or  could  better  judge  of  the 
peril,"  and  holding  that  being  fully  informed  of  the  peril  the 
plaiirtiffhad  no  cause  of  action,  lully  seeing  the  danger  here, 
the  deceased  voluntarily  exposed  himself  to  it,  and  he  must  be 
held  to  have  assumed  all  the  risk  of  working  where  he  did,  and 
plaintiff  must  bear  the  consequences. 

Under  the  evidence,  of  this  case  there  was  no  cause  of  action^ 
and  the  court  ruled  properly.     The  judgment  must  be  affirmed. 

Judgment  affirmea. 

Walker,  J. — I  am  unable  to  concur  in  tlie  reasoning  or  con- 
clusion in  this  case.  I  regard  the  opinion  as  in  direct  conflict  with 
many  previous  decisions  of  this  court,  and  virtuaHy  deprives  parties 
of  trial  by  juiT,  and  substitutes  the  (i)urt  for  a  jiiy.  I  theVefore 
dissent  toto  ccbIo, 

DiOKET,  J. — I  think  it  a  question  of  law  whether  there  is  any  evi- 
dence tending  to  prove  a  given  allegation,  and  that  it  is  a  question 
of  fact  whether  a  given  amoimt  of  evidence  is  reasonably  sufficient 
to  sustain  such  allegation.  The  former  is  a  question  for  the  court, 
the  latter  a  question  for  the  jury,  subject  to  revision  by  the  court 
on  a  motion  for  a  new  trial.  I  therefore  cannot  concur  in  the 
proposition  that  though  there  may  be  some  evidence  tending  to 
prove  every  essential  allegation  of  a  plaintiff,  the  court  may 
properly  take  the  case  from  the  jury  ana  direct  a  finding  for  de- 
lenaant,  merely  because,  in  the  judgment  of  the  court,  the  evi- 
dence in  support  of  some  iinaterial  allegation  is  not  reasonably  suffi- 
cient i/fh  force  to  sustain  a  verdict  for  plaintifE. 


Basmusson,  Adm'r, 
Ohtoago,  E.  I.  &  p.  R  Co. 

(Advance  (Taae,  Iowa,  Dee,  5,  1884.) 

A  servant  of  a  railroad  company  was  employed  as  a  shoveler  in  loading  a 
dirt  train.  A  switch  had  been  run  close  to  a  bank  which  said  servant  in 
company  with  others  was  engaged  in  undermining.  When  the  bank  fell  the 
Ipose  earth  was  loaded  on  the  car.  The  Bervant  had  been  engaged  for  some 
time  on  this  work  without  objection,  but  upon  one  occasion  waskilled  by  the 
bank  falling  on  him.  In  an  action  by  his  administratrix  to  recover  daniages 
for  his  death,  field,  that  decedent  must  be  held  to  have  assumed  all  the  risks 
of  his  employment  and  that  hence  there  could  be  no  recovery. 

Appeal  from  Pottawattamie  Circuit  Court. 

This  is  an  action  to  recover  damages  of  the  defendant  for  the 
death  of  one  Larsen,  who,  it  was  alleged,  was  killed  by  the  falling 
of  a  bank  of  earth  at  which  he  was  engaged  in  shoveling  dirt 
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It  is  alleged  that  there  was  mismanagement  and  neghgence  in  the 
company  in  the  construction  of  the  side  track,  in  use  at  the  bank, 
BO  close  to  the  bank  as  to  interfere  with  the  escape  of  the  shovelers 
when  the  bank  caved  and  fell,  and  that  there  was  negligence  in 
the  manner  in  which  the  bank  was  worked,  and  that  by  means  of 
such  mismanagement  and  negligence  the  deceased  was  killed,  and 
tliat  the  injury  was  occasioned  without  fault  or  negligence  on  his 
part  At  the  conclusion  of  the  introduction  of  plamtiflE's  evidence 
the  defendant  filed  a  motion  for  the  court  to  direct  the  jury  to  re- 
turn a  verdict  for  the  defendant,  upon  the  grounds  that  there  was 
no  evidence  showing  any  of  the  acts  of  negligence  charged,  and 
£hat  the  evidence  showed  without  conflict  that  the  deceased  was 
guilty  of  contributory  negligence,  and  that  he  assumed  all  the  risks 
incident  to  the  service  in  which  he  was  engaged.  The  motion 
was  sustained  and  a  verdict  returned  for  the  defendant,  upon  which 
judgment  was  rendered.      Plaintiff  appeals. 

E,  A.  Bahcock^  for  appellant. 

Tho%,  S.  Wright  and   WrigM  cfe  Baldwin^  for  appellee. 

BoTHBooK,  C.  J. — It  appears  from  the  evidence  that  the  de- 
ceased had  been  in  the  employ  of  the  defendant  for  about  one 
vear.  His  employment  was  that  of  a  shoveler  in  loading  and  luah 
loading  a  gravel  or  dirt  train.  A  switch  was  laid  to  a  bank  of 
earth  near  Avoca  in  the  fall  of  1879,  and  the  deceased  and  the 
crew  with  which  he  was  connected  were  engaged  from  that  time 
until  the  accident  happened  in  moving  earth  with  an  engine  and 
train  from  the  embankment,  and  depositing  it  at  another  point  in 
the  road.  The  work  was  done  by  undermming  the  embankment 
and  allowing  the  dirt  to  fall,  and  then  loading  it  upon  the  cars 
with  shovels.  This  undermining  was  the  mode  adopted  to  brim^ 
the  «arth  down.  The  accident  which  resulted  in  decedent's  death 
icxscurred  in  January,  1880.  On  that  day,  he,  with  others  of  the 
^ng,  was  engaged  in  undermining  the  bank,  and  part  of  it  fell 
upon  him  ana  he  was  instantly  kiUed.  There  is  not  one  word  of 
evidence  that  he  at  any  time  made  any  objection  to  the  manner  in 
which  the  work  was  done. "  On  the  contrary,  it  affirmatively  ap- 
pears that  he  assisted  in  creating  whatever  danger  there  was  in 
undermining  the  bank,  and  he  must  have  seen  and  known,  as 
clearly  as  any  one,  the  results  likely  to  ensue  from  the  work  he 
and  others  did  at  the  bank.  The  switch  track  was  laid  near  the 
bank,  so  that  the  dirt  could  be  conveniently  loaded  upon  the  cars. 
The  evidence  does  not  show  that  there  was  any  negligence  in  lay- 
ing it  too  close  to  the  bank,  or  that  it  could  liave  been  properly 
laid  at  any  greater  distance  from  the  bank. 

There  was  no  conflict  in  the  evidence,  and  we  think,  us  matter 
^  law,  the  plaintiff  was  not  ei^titled  to  recover,  and  tliai  the  court 
•fiorrectly  directed  a  verdict  to  be  returned  tor  the  defendant. 

Affirmed. 
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Ceowlby 

V. 

BUKLINGTON,  C.  R.  &  N.  R.  Co. 
(Advance  Casey  lowa^  Septembm'  18,  1884.) 

Where  a  railroad  car  is  propelled  on  a  track  at  an  immoderate  rate  of 
speed,  an<l  a  laborer  employed  about  such  track,  who  is  near  being  run  over, 
jumps  to  get  nut  of  the  way,  and  inadvertently  steps  upon  ice  and  aUps  and 
IS  run  over,  it  cannot  be  said,  as  a  matter  of  law,  that  the  improper  sroed  at 
which  the  car  was  propelled  was  not  the  proximate  cause  of  the  accident. 

The  rule  wiiich  requires  a  traveler  about  to  cross  a  railway  track  to  looik 
in  both  directiotis  for  approaching  trains  is  not  applicable,  in  its  strictneflB, 
to  an  employe  at  work  on  the  track,  because  sucn  an  obligation  would  be 
inconsistent  with  proper  attention  to  his  work. 

Instruction  that  the  city  ordinance  regulating  the  rate  of  speed  at  which 
cars  should  be  run  was  apptLcable  to  the  place  where  the  injury  in  this  case 
was  inflicted,  held  proper. 

Appeal  from  Benton  District  Court. 

The  plaintiff  seeks  to  recover  damages  by  reason  of  the  alleged 
negligence  of  the  employes  of  defendant,  whereby  plaintiff  was 
struck  and  injured  by  a  moving  car.  There  was  a  trial  by  jury, 
and  a  verdict  and  judgment  for  the  plaintiff.    Defendant  appeals. 

J.  i&  S,  K,  Tracy ^  for  appellant 

Bownian  c&  Swisher^  for  appellee. 

KoTHRocK,  C.  J. — The  plaintiff  was  employed  by  the  defendant 
as  a  laborer  in  cleaning  snow  and  ice  from  its  tracks  and  switches, 
and  he  claims  that  on  the  ninth  day  of  February,  1881,  while  so 
employed  in  the  yard  of  defendant  at  the  city  of  Cedar  Bapids, 
the  defendant  negfigently  caused  one  of  its  cars,  with  great  force, 
and  at  a  speed  in  violation  of  the  ordinances  of  said  city,  to  strike 
plaintiff  and  to  run  on  and  over  his  right  arm,  by  which  he  was 
greatly  injured,  and  that  sucli  injury  was  received  without  any 
negligence  on  his  part.  The  answer,  in  addition  to  a  general  de» 
niai,  avers  that  if  plaintiff  was  injured  by  a  movirig  car  it  was  by 
his  own  want  of  proper  care  and  caution  in  not  looking  aud  listen- 
ing for  mo\dng  cars,  and  in  not  keeping  out  of  the  way  of  such 
cars. 

The  plaintiff  was  a  witness  upon  the  trial,  and  his  testimony,  as 
abstracted  by  appellant,  is  as  follows :  "  I  am  plaintiff  in  this  suit 
Am  fifty-one  years  old  and  live  at  Cedar  Rapids.  At  the  time  of 
the  accident  1  was  working  for  defendant  as  a  section  hand  in  its 
yards  at  Cedar  Rapids,  cleaning  out  snow  from  the  switches. 
There  was  a  little  ditch  at  the  switch  I  was  cleaning  out,  so  the 
water  could  nm  through.     Just  before  I  got  hurt  I  was  standing 
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outside  of  the  track,  between  it  and  a  snow-bank,  which  was  three 
or  four  feet  high,  at  the  side  of  the  track,  cleaning  this  ditch.  I 
always  looked  every  once  in  a  while.  I  was  very  careful  and 
looked  out  for  myself,  because  I  was  a  little  hard  of  hearing,  and 
it  made  me  more  cautious  to  look  out.  It  had  l)een  thawing,  the 
snow  had  melted,  and  the  water  was  running.  The  accident  hap- 
pen c^d  in  the  afternoon,  at  about  three  or  four  o'clock.  A  car 
came  along  and  was  pretty  close  to  me,  when  I  raised  my  head  and 
looked.  I  then  jumped  to  get  out  of  the  way  of  the  car,  and  my 
foot  slipped  or  caught  in  some  way,  I  can't  tell  how,  and  before  1 
could  get  out  of  tlie  way  the  car  came  up  and  hit  me,  knocked 
me  down  on  my  face  and  hands,  and  broke  my  arm  in  three 
places.  I  had  been  working  for  the  company  about  four  years. 
At  the  time  I  got  hurt  I  was  getting  one  dollar  and  twenty-five 
cents  per  day.  My  arm  is  very  painful  yet,  and  I  suffered  awfully, 
and  can  hardly  do  anything  at  all.  I  had  been  working  about  two 
months  in  this  yard  before  I  got  hurt.  There  is  a  great  deal  of 
switching  done  tnere  in  the  yard^and  cars  are  moved  up  and  down 
constant^,  and  hence  it  is  a  dangerous  place  to  work  unless  you 
look  out  and  watch.  At  the  time  I  was  cleaning  the  snow  out  of 
the  track  and  this  little  ditch,  and  was  standing  on  the  west  side  of 
the  track,  between  the  snow-bank  and  the  track.  The  track  is 
nearly  straight  there.  You  can  look  down  the  track  (south)  some 
two  or  three  hundred  yards.  You  can  see  the  track  down  to  the 
switch  target.  I  did  not  see  this  car  coming  until  it  was  close  onto 
me.  Then  I  attempted  to  get  away  from  the  track,  and  my  foot 
slipped,  and  the  car  struck  me.  1  was  outside  of  the  track,  be- 
tween it  and  the  snow-bank,  when  I  slipped  and  fell." 

The  plaintiff,  in  an  additional  abstract,  sets  forth  the  following 
as  an  amendment  to  his  testimony :  "  During  February,  1881,  at 
the  time  I  got  my  hurt,  I  was  section  hand  or  repairsman  on  the 
B.,  C.  R.  &  N.  Ky.,  and  my  run  was  from  Cedar  Eapids  to  linn 
Junction.  I  went  out  on  the  line  on  a  hand  car.  I  was  under  the 
direction  of  an  overseer  or  boss.  I  was  directed  by  the  boss,  on 
the  morning  of  February  9th,  to  clear  the  switches  on  the  track, 
€0  that  the  water  would  go  from  the  switches.  When  I  was  clear- 
ing out  the  switches  there  was  a  bank  of  snow  beside  the  track.  I 
was  cutting  a  drain  through  the  bank  of  snow  to  let  the  water  from 
the  switch  into  the  street.  At  the  time  the  car  struck  me,  as  near 
as  I  can  remember,  I  was  standing  with  my  face  towards  the 
track,  on  the  outside,  kind  of  half  towards  the  track — in  between 
the  track  and  bank  of  snow.  The  bank  of  snow  was  between  three 
and  four  feet  high.  The  water  was  running  that  day.  I  was  out 
in  the  middle  oi  the  afternoon,  about  three  or  four  o'clock." 

The  foregoing  was  all  the  testimony  given  by  plaintiff  as  to 
the  cause  of  the  accident,  and  all  the  witnesses  testified  substan- 
tially to  the  same  facts.    There  was  a  conflict  of  evidence  as  to  the 
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speed  with  which  the  car  was  moving  at  the  time  of  the  accidaaty 
but  the  jury  was  warranted  in  finding  that  it  was  ranning  at  the 
rate  of  from  ten  to  twelve  miles  an  hour.  By  an  ordinance  of  the 
city,  which  was  introduced  in  evidence,  no  car  or  engine  was  per- 
mitted to  run  along  any  railroad  track  in  the  city  at  a  greater  rate 
of  ^peed  than  six  miles  per  hour.  At  the  close  of  the  introdnctioii 
of  plaintiffs  evidence,  the  defendant  moved  the  court  to  direct  the 
jury  to  return  a  verdict  for  the  defendant.  The  motion  was  over- 
ruled. The  defendant  excepted  to  the  ruling,  and  now  daima 
that  it  was  erroneous. 

It  is  claimed  that  the  evidence  shows  that  the  plaintiff  was 
outside  of  the  track  and  away  from  danger,  and  that  he  slipped 
and*  fell  on  the  snow  and  ice  and  thus  came  in  contact  with  the 
car ;  and  it  is  ursed  that  the  speed  of  the  car  was  not  the  proxi- 
mate cause  of  tlie  injury  ;  but  it  was  caused  by  the  plaintiffs  slip- 
ping and  falling  after  he  was  out  of  danger. 

We  d9  not  regard  the  evidence  as  at  all  clear  upon  this  point. 
It  does  hot  appeal*  that  the  plaintiff  was  run  over  by  the  wneela. 
He  received  his  injury  by  a  colhsion  with  some  part  of  the  car. 
But  if  we  were  to  concede  that  he  was  out  of  danger  and  slipped, 
and  thus  came  in  contact  with  the  car,  we  do  not  think  that  it  can 
h^  said  that  the  speed  of  the  car  was  not  the  cause  of  the  injury- 
It  is  not  claimed  that  the  company  was  negligent  in  allowing  the 
snow  and  ice  to  remain  so  bear  the  track  ;  but  those  alone  would 
not  have  created  the  danger.  If  such  snow-banks  and  ice  must 
exist  in  close  proximity  to  the  track,  and  where  the  employes  of 
the  company  must  do  their  work,  there  is  the  more  necessity  for  a 
prudent  movement  of  the  trains  and  engines  among  them. 

The  plaintiff  testified  as  follows :  *'  I  jumped  to  get  out  of  the 
way  of  the  car,  and  my  foot  slipped  or  caught  in  some  way."  We 
think  it  was  a  fair  question  for  the  jury  whether,  if  the  car  had 
been  moving  at  a  proper  rate  of  speed,  the  plaintiff  •  might  not 
have  moved  out  of  the  way  with  such  deliberation  and  care  that 
he  would  not  have  fallen.  If  a  horse  is  improperly  driven  upon  a 
street,  and  a  person  who  is  near  being  run  over  jumps  to  get  out 
of  the  way  and  inadvertently  steps  upon  ice  and  slips  and  is  run  • 
over,  it  cannot  be  said,  as  a  matter  of  law,  that  the  improper  speed 
with  which  the  horse  was  driven  was  not  the  proximate  cause  of 
the  accident.  It  is  true  that  the  accident  might  have  happened  if 
the  car  had  been  allowed  to  approach  him  only  at  a  proper  rate  of 
speed.  No  one  can  determine  with  certainty  how  it  would  have 
been.  We  think  that  was  a  question  to  be  determined  by  the  jury, 
in  view  of  all  the  circumstances  shown. 

Again,  it  must  be  remembered  that  the  plaintiff  did  not  bear  the 
relation  of  a  stranger  to  the  defendant.  He  was  not  on  the  track 
and  in  a  place  oi  danger  for  his  own  convenience,  curiosity  or 
pleasure,  nor  even  as  a  traveler  at  a  crossing.    He  was  an  employ^ 
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of  the  defendant,  and  was  at  his  post  of  duty.  There  was  a  great 
deal  of  switching  done  in  the  yard,  and  the  evidence  shows  that 
"cars  are  moved  up  and  down  constantly,"  and  that  it  is  a  danger- 
ous place  to  work.  The  plaintiffs  duty  required  him  to  do  the 
work  he  was  placed  there  to  perform,  and  he  had  a  right  to  sup- 
pose that  the  defendant  would  exercise  care  to  avoid  sending  car^ 
along  the  track  at  an  inordinate  and  unlawful  rate  of  speed. 

In  Ominger  v.  N.  T.  Central  &  H.  R.  Ry.  Co.,  4  Hun.  59,  it 
is  held  that  the  rule  which  requires  a  traveler  about  to  cross  a  rail- 
way track  to  look  in  both  directions  for  approaching  trains  is  not 
applicable,  in  its  strictness,  to  an  employ^  at  work  on  the  track, 
because  such  an  obligation  would  be  inconsistent  with  his  proper 
attention  to  his  work.  In  Goodfellow  v.  B.  H.  &  E.  Ry.  Co., 
106  Mass.  461,  the  plaintifi  was  in  the  employ  of  a  contractor  at 
work  for  the  defendant.  He  was  holding  the  guy  of  a  derrick, 
and  an  engine  backed  down  and  injured  him.  At  the  trial  a  ver- 
dict was  curected  for  the  defendant,  and  the  ruling  was  reversed. 
The  court  said :  *'  There  is  evidence  that  he  was  rightfully  where 
he  was,  and  was  not  in  fault  in  bein^  engrossed  in  his  work  and 
unaware  of  the  approach  of  the  engme  until  it  was  too  late  to 
aToid  it."  We  do  not  think  the  court  erred  in  overruling  the 
motion. 

It  is  further  daimed  that  the  court  erred  in  instructing  the 
jury  that  the  ordinance  restricting  the  ftmning  of  cars  in  the  city 
at  a  rate  of  speed  not  more  than  six  miles  an  hour  applied  to  the 
pwitch-yards  of  the  defendant.  It  is  said  that  the  ordinance  is  ap- 
plicable only  to  that  part  of  the  city  used  by  the  public.  This 
w^ould  limit  the  operation  of  the  ordinance  to  such  places  as  the 
public  have  a  right  to  travel,  which  would  include  only  public 
crossings.  We  <k>  not  think  it  should  be  so  limited  in  its  appU- 
cation. 

There  are  other  objections  to  instructions  given,  and  to  the  re- 
fusal to  give  instructions  asked,  which  we  do  not  deem  it  necessary 
to  discuss  in  detail.  Kone  of  them  appear  to  us  to  be  well  taken. 
We  think  that  the  case  was  fairly  tried  and  presented  to  the  jury^ 
and  that  the  verdict  is  fully  supported  by  the  evidence. 

Affirmed. 

Care  Reonired  of  Workman  Employed  in  Bepairlng  Track.— Ab  to  the 
measare  ox  care  required  on  the  part  of  servants  of  the  railroad  companj 
engaged  in  repairing  the  track  to  watch  for  trains,  see  the  foUowinij^  cases: 
Kelly  V.  Union  Ry.  &  Transit  Co.,  11  Mo.  App.  1;  Goodfellow  v.  B.  H.  &  E. 
R.  Co.,  106  Mass.  461 ;  Schultz  v,  Chicago  &  N.  W.  R.  Co.,  44  Wise.  688; 
Dick  V.  Indianapolis  C.  &  St.  L.  B.  Co.,  88  Ohio  St.  889 ;  a  c.  8  Am.  &  £ng. 
B.  &  Qas.  10}*  ^^ 
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ti£c 


Ekapp 

V. 

Sioux  Cmr  &  P.  R  Oo. 

(Advance  Case,  Iowa,  October  24, 1884.) 

E.,  a  looomotiTe  engineer,  was  running  a  train  on  defendant's  road,  when, 
r  reason  of  the  defective  condition  of  tne  rails,  they  spread,  and  a  part  of 
e  train  was  thrown  from  the  track,  and  E.,  to  protect  himself  and  the 

Sroperty  under  his  charge,  reversed  the  lever  to  stop  the  train,  and  in  so 
oing  hfoke  his  arm.  K.  sued  the  company  for  damages,  and  the  court  di- 
rected a  verdict  for  defendant.  Hdd,  that  it  could  not  be  said  as  matter  of 
law  that  the  negligence  of  the  railroad  company  was  not  the  proximate 
cause  of  the  injury,  and  that  the  case  should  have  been  submitted  to  the 
jury. 

Appeal  from  Pottawattamie  District  Conrt. 

The  plaintifi  is  a  locomotive  engineer,  and  was  in  the  emplcr^  of 
the  deiendant,  and  the  petition  states  that  while  the  plaintiS,  as 
such  engineer,  was  in  charge  of  a  locomotive  drawing  a  train  of 
cars  over  defendant's  road,  the  "locomotive  and  train  were 
thrown  from  the  track,"  and  the  plaintifPs  right  arm  broken ; 
that  the  "  accident  was  caused  by  the  negligence  and  faulty  con- 
struction of  the  track ;  *  *  *  that  the  ties  were  rotten,  and 
insufficient  to  hold  the  sleepers  and  rails,  or  weight  of  a  passing 
train ;"  and  that  the  accident  was  not  caused  by  the  negligence  oi 
the  plaintiff.  The  material  allegations  of  the  petition  were 
denied.  Trial  by  jury,  and  judgment  for  the  deiendant.  The 
plaintiff  appeals. 

Sap]^^  Lyman  <&  Pusey^  for  appellant. 

Wr%gM  <&  BaldAJom^  and  Joy^  Wright  <&  Hudson^  for  appellee. 

Seevers,  J. — The  material  question  presented  in  this  record  is 
whether  the  negligence  of  the  defendant  was  the  proximate  cause 
of  the  injury  received  by  the  plaintiff.  The  evidence  tended  to 
show  that  the  rails  spread,  and  a  portion  of  the  train  left  the 
track.  The  locomotive  remained  at  least  partly  on  the  track. 
The  train  consisted  of  the  engine  and  several  freight  cars. 
When  the  plaintiff  found  the  train  was  about  to  run  off,  or  that  a 
portion  of  it  was  off  the  track,  he  caught  the  lever,  and,  in 
reversing  it,  his  arm  was  broken.  His  object  in  reversing  the 
lever  was  to  check  as  soon  as  possible  the  speed  of  the  train.  At 
the  conclusion  of  the  plaintiff's  evidence  the  defendant  filed  a 
motion  which  is  in  these  words:  "Now  comes  the  defendant 
and  moves  this  court  to  instruct  the  juiy  to  return  a  verdict  for 
tiie  defendant,  and  for  grounds  of  said  motion  states  (1)  that  the 
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undisputed  testimony  discloses  that  tlie  injury  for  which  the 
plaintiff  seeks  to  recover  in  this  case  was  received  by  plaintiff 
while  reversing  his  engine,  and  that  the  risk  of  accident  in  the 
operation  of  the  engine  is  one  incident  to  the  employment,  for 
which  plaintiff  has  no  right  of  action ;  (2)  that  plaintiff  has  not 
shown  that  the  defective  ties  and  track  occasioned  the  inlnry 
complained  of,  but  that  the  same  occurred  and  was  sustamed 
while  reversing  the  engine."  The  motion  was  sustained  and  the 
jury  instructea  accordingly.- 

it  will  be  observed  the  petition  states  that  the  accident  which 
caused  the  injury  was  caused  by  the  locomotive  and  train  being 
thrown  from  the  track,  and  counsel  for  the  appellee  insist  that  the 
evidence  shows  that  the  engine  did  not  leave  the  track,  and  that 
it  affirmatively  appears  the  injury  was  the  result  of  the  act  of  the 
plaintiff  in  reversing  the  lever,  and  therefore  there  is  a  material 
variance  between  the  allegations  of  the  petition  and  the  proof. 
For  this  reason  it  is  insisted  the  court  rightly  directed  the  jury  to 
find  for  the  defendant.  It  must  be  presumed  that  the  court  gave 
the  direction  asked  on  the  grounds  stated  in  the  motion.  It  does 
not  appear  therefrom  that  the  defendant  claimed  in  the  district 
court  there  was  a  variance,  and  that  for  this  reason  the  jury  should 
be  directed  to  find  for  the  defendant.  Such  question  cannot  be 
raised  for  the  first  time  in  this  court.  Had  the  motion  been  based 
on  such  eround  the  right  to  amend  would  have  existed.  It  would 
be  manifestly  unjust  to  deprive  the  plaintiff  of  such  right.  This, 
however,  would  be  the  effect  if  we  should  affirm  the  judgment  of 
the  district  court 

The  plaintiff  was  injured  while  he  was  reversing  the  lever. 
There  is  no  evidence  tending  to  show  that  this  was  rendered  more 
difficult  because  the  train  or  a  portion  of  it  was  off  the  track.  If 
the  lever  had  not  been  reversed,  it  cannot  be  said  the  plaintiff 
would  have  been  in  any  respect  injured.  It  must,  however,  be  as- 
sumed that  when  a  train  leaves  the  track,  the  lives  of  the  em- 
ploy&  are  endangered.  The  lever  is  moved  forward,  as  we 
nnderstand,  for  the  purpose  of  starting  the  train  or  uicreasing  its 
speed,  and  is  reversed  when  it  is  desired  to  stop  the  train  as 
speedily  as  possible.  This  forward  and  backward  movement  of 
tne  lever,  no  doubt,  frequently  occurs  in  a  day's  run.  The  use, 
therefore,  of  the  lever  must  be  regarded  as  one  of  the  incidents 
and  hazards  of  the  plaintiff's  employment,  and  for  an  accident 
happening  by  such  aise,  by  which  the  engineer  is  injured,  it  wiH 
be  conceded  the  defendant  cannot  ordinarily  be  held  liable.  The 
immediate  cause  of  the  injury  received  by  tne  plaintiff  was  the  re- 
versal of  the  lever.  The  lever  was  reversed  because  the  train  left 
the  track,  and  this  was  caused  by  the  spreading  of  the  rails  caused  by 
the  defective  condition  of  the  track.  There  was,  therefore,  a 
combination  of  immediate  causes  remotely  preceded  by  others. 
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No  event  can  occur,  it  is  believed,  which  is  entirely  independent. 
"  The  links  in  the  chain  of  causation  are  endless."  The  law  has 
adopted  a  practical  rule  that  the  proximate  cause  of  an  injury  onlpr 
can  be  recognized.  When  it  is  ascertained  further  inquiry  is 
closed.  The  real  diiSculty  lies  in  the  application  of  the  rule.  An 
eminent  judge  has  said  :  "  The  general  rule  of  law,  we  under- 
stand, is  that  where  two  or  more  causes  concur  to  produce  an 
effect,  and  it  cannot  be  determined  which  contributed  moet 
largely,  or  whether,  without  the  concurrence  of  both,  it  would  not 
have  happened  at  all,  and  a  particular  partj-  is  responsible  only  for 
the  consequences  of.  one  of  these  causes,  a  recovery  cannot  be  had 
because  it  cannot  be  judicially  determined  that  the  damage  would 
have  been  done  without  such  concurrence ;  so  that  it  cannot  be  at- 
tributed to  that  cause  for  which  he  is  an6weral)le."  Shaw,  C.  J., 
in  Marble  v.  City  of  Worcester,  4  Gray,  395.  The  same  rule  has 
been  more  briefly  stated  bv  Beck,  J.,  in  Dubuque  Wood  &  Coal 
Ass'n  V.  City  and  County  oi  Dubuque,  30  Iowa,  176.  Conceding 
this  to  be  a  correct  statement  oi  the  law,  we  have  to  inquire 
whether  the  district  court  correctly  applied  it  to  the  facts  of  this 
case,  and  we  feel  constrained  to  say  that,  in  our  opinion,  it 
did  not. 

Ordinarily,  trains  remain  on  the  track.  If  they  do  not,  it  mufit, 
ordinarily,  be  assumed  it  was  caused  by  the  negligence  of  some 
one,  unless  the  accident  appears  to  have  been  inevitable.  In  this 
case  it  must  be  assumed  that  the  negligence  of  the  defendant 
caused  the  train  to  leave  the  track.  The  plaintiff  waa  called  on  in 
a  sudden  emergency  to  act.  It  cannot  be  expected  that  he  would 
remain  passive.  He  was  justified  in  so  acting  as  to  best  protect 
himself  and  preserve  the  property  under  his  charge.  If  ne  had 
sprung  from  the  engine  to  the  ground  and  been  injured,  he  un- 
doubtedly could  have  recovered,  provided  he  actedprudently  in 
so  doing.  Bucl  v.  New  York  Cent.  E.  Co.,  31  N.  Y.  314;  Coul- 
ter V.  American  Exp.  Co.,  5  Lans.  67.  Instead  of  doing  this  he 
concluded  to  reverse  the  lever.  Now,  whether  tiiis  was  the  proper 
thing  to  do,  and  whether  the  plaintiff  was  negligent  in  so  doing, 
it  was  for  the  jury  to  say.  Conceding  the  plaintiff  was  not  negS- 
gent,  and  that  the  injury  was  not  received!^  because  of  inevitable 
accident,  then,  it  must  follow,  the  negligence  of  the  defendant 
caused  the  injury.  True  it  is,  that  reversing  the  lever  is  one  of  the 
ordinarv  hazards  of  plaintiff's  employment ;  yet,  if  the  negligence 
of  the  defendant  required  such  act  to  be  dotfe  at  that  particular 
time,  and  the  plaintiff  was  not  guilty  of  negligence,  but,  on  the 
contraiy,  acted  prudently,  with  due  regard  for  ms  own  safety  and 
the  safety  of  others,  then  the  defendant  is  liable,  because  the  neg- 
ligence of  the  defendant  is  the  proximate  cause  of  the  injury. 

W"e  are  unable  to  distiuguish  this  from  the  "  Squib  "  case,  which 
was  decided  years  ago,  and  has  been  frequently  referred  to.    In 
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that  case  a  squib  was  thrown  from  place  to  place,  until  finally  a 
person  was  injured  by  it.  The  first  person  who  so  threw  the  squib 
leas  held  liable  for  the  injury.  Scott  v.  Shepherd,  2  W.  Bl.  892. 
Each  person  subsequent  to  the  first  threw  the  sauib  to  protect 
liimself  and  his  property  from  injury.  So,  here,  tne  plaintiff  re- 
versed the  lever  to  protect  liimself  and  the  property  under  his 
charge  from  consequences  which  would  probably  follow  the  negli- 

fent  act  of  the  defendant.  See,  also.  Palmer  v.  Andover,  2  Gush. 
00  ;  Allen  v.  Hancock,  16  Vt.  230 ;  Woodward  v.  Aborn,  35  Me. 
271 ;  It  may  possibly  be  true,  as  suggested  by  counsel  for  the  de- 
fendant, that  if  the  plaintiff  had  been  injured  as  he  was  while  re- 
versing the  lever  for  the  purpose  of  stopping  the  train  to  prevent 
it  from  running  over  cattle  on  the  track,  that  the  defendant 
^wroxild  not  be  liable,  although  the  cattle  got  on  the  track  because  it 
was  not  fenced.  It  is  sometimes  exceedingly  difficult  to  deter- 
mine to  which  class  a  case  belongs.  But  there  is,  and  must  of  ne- 
cessity be,  a  dividing  line.  It  may,  apparently,  in  some  cases, 
have  the  appearance  of  being  arbitrary.  This  cannot  be  avoided. 
But,  we  think,  the  failure  to  fence  would  be  more  remote  from 
the  immediate  cause  of  the  accident  than  in  the  case  at  bar.  Be- 
sides this,  to  reverse  the  lever  for  such  a  cause  might  well  be 
regarded  as  one  of  the  ordinary  hazards. 
tCeversed 


Madden 
MiNioLAPoiJs  &  St.  L.  Ry.  Oo. 

(Advance  Caae,  Minnesota,  July  18»  1884.) 

The  road  of  defendant  having  got  into  bad  oondition  it  was  engaged  in 
general  repairs  of  the  same  by  resurfacing  and  taking  up  the  old  ana  pat- 
ting down  new  ties  and  rails.  Plaintiff  was  in  its  employment  as  a  Inrake- 
man  on  a  gravel  train  engaged  in  drawinjg^  gravel  for  the  purpose  of  suoh 
resorfaciag,  and  while  so  employed  was  injured  by  a  car  on  which  he  was 
acting  as  brakeman  running  off  the  track  in  consequence  of  its  bad  condi- 
tion. Held,  that  the  rule  that  It  is  the  duty  of  a  master  to  use  reasonable 
care  and  skill  to  furnish  his  servants  safe  and  suitable  instruments  and 
means  to  perform  the  service  in  which  they  are  en^^aged  applies  in  the  case. 
In  that  regard  the  duty  of  the  master  and  assumption  of  risk  by  the  servant 
are  the  same  in  case  of  employment  to  make  repaurs  as  in  any  other  employ- 
ment. 

Evidence  considered,  and  held  sufficient  to  justify  a  flnHing  that  plaintiff 
did  not  know,  and  might  not,  though  using  reasonable  diligence,  be  able  to 
ascertain,  the  danger  to  which  the  bad  condition  of  the  track  exposed  hipi. 

Appeax  from  an  order  of  the  District  Court,  Waseca  coxmty,  de- 
nying motion  to  vacate  verdict  and  give  new  trial. 
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Lovely  cfe  Morgan^  for  respondent. 

J.  D.   Springer^  CoUestor  Bros,^  and  Levns  dk  Leslie^  for  ap- 
pellant. 

GiLFTLLAN,  C.  J. — Action  for  personal  injuries  sustained  by 
plaintiff  by  the  running  off  f r<3m  defendant's  track  of  a  box  car, 
on  which  ne  waa  in  its  service  as  a  brakeman.    That  the  track  was 
bad  defendant  does  not  deny.     Indeed,  it  appears  to  have   en- 
deavored at  the  trial  to  show  the  track  in  worse  condition  than  as 
•shovni  by  the  evidence  on  the  part  of  the  plaintiff;  its  theory  as 
presented  here,  and  apparently  as  presented  in  the  court  below, 
being  that  the  condition  of  the  track  was  so  bad  that  the  plaintiff 
must  have  known  the  danger  to  which  he  wap  exposed  by  continu- 
ing in  the  employment.     That  the  injury  was  caused  by  the  un- 
safe condition  of  the  track  was  shown  clearly  enough.     It  is  not 
claimed  that  defendant  ever  gave  plaintiff  actual  notice  of  its  un- 
safe condition ;  nor  is  it  claimed  that  it  had  used  proper  care  to 
have  the  track  safe,  except  that,  having  allowed  it  to  fall  into  bad 
condition,  the  defendant  was  then  engaged  in  extensively  repair- 
ing and  putting  the  tirack  in  safe  condition  by  resurfacing  the  bed 
and  taking  up  the  old  ties  and  rails  and  replacing  them  with  new 
ties  and  new  steel  rails.     A  gravel  train  on  which  plaintiff  served 
as  brakeman  was  loaded  with  gravel  at  a  gravel-pit  about  four 
miles  south  of  Waseca,  and  was  drawn  south  to  a  point  near  New 
Richland,  about  seventeen  miles  from  the  gravel-pit,  and  there  the 
gravel  was  unloaded  by  the  side  of  the  track  wherever  needed  for 
me  purpose  of  resurfacing,  and  then  the  train  would  return  to  the 
pit  to  be  reloaded.     When  the  train  would  return  to  the  pit  at 
night  the  gravel  cars  were  left  there,  and  the  locomotive,  with  a 
box  car  on  which  plaintiff  served  as  brakeman,  brought  the  work- 
men into  Waseca  for  the  night.     It  was  while  thus  coming  from 
the  pit  to  Waseca  for  the  night  that  the  casualty  occurred. 

We  will  not  attempt  to  set  forth  the  language  of  the  court  be- 
low in  its  instructions  to  the  jury.  The  propositions  touching  the 
rights  and  duties  of  the  parties  contained  in  it  are,  in  substance, 
these  :  First,  the  plaintiff,  by  continuing  in  the  employment  as- 
sumed the  reasonable  ordinary  risks  of  the  occupation  upon  which 
he  entered — ^that  of  brakeman  upon  a  gravel  train  repairing  the 
road  of  the  defendant — and  if  his  injuries  resulted  from  sucn  risk 
he  cannot  recover ;  second,  that  it  was  the  duty  of  the  defendant 
to  furnish  plaintiff  in  his  employment  a  reasonably  safe  and  suit- 
able road  over  which  to  travel ;  third,  but  that  if  he  knew  or  had 
competent  opportunity  to  learn  the  defects  and  imperfections  in 
the  track  ana  the  negligence  on  the  part  of  the  defendant,  and 
still  continued  in  the  employment,  he  cannot  recover. 

On  the  first  and  third  of  these  propositions  no  point  is  made ; 
but  upon  the  portions  of  the  charge  containing  the  second  the  de- 
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fendant  (having  saved  the  objection  by  its  first,  second,  and  sixth 
exceptions  to  the  general  charge,  and  its  exception  to  plaintiffs 
first  reqnest)  makes  the  principal  question  in  the  case.     The  ob- 
jection made  to  it  is  that  the  rule  which  it  states  is  not  applicable. 
That  it  is  the  duty  of  a  master  to  use  reasonable  care  and  skill  to 
furnish  his  servants  safe  and  suitable  instruments  and  means  to 
perform  the  service  in  which  they  are  employed,  is  not  denied  by 
the  defendant.     But  it  is  claimed  that  it  does  not  apply  to  the 
safety  or  condition  of  a  thing  which  the  servant  is  employed  to  re- 
pair.    It  is  argued  in  effect  that  where  servants  are  employed  to 
put  a  thing  in  safe  condition  and  good  repair  it  would  ue  incon- 
sistent and  absurd  to  require  of  the  master  to  have  it  in  safe  con- 
dition and  good  repair  for  the  purpose  of  such  employment,  and 
where  the  servant  nas  nothing  to  do  with  the  thing  but  to  repair 
it  the  argument  is  undeniable.     Such,  however,  is  not  exai^tly  this 
case.     The  defendant  was  making  extensive  repairs  to  its  track, 
necessarily  doinff  the  repairs  or  renewals,  a  part  at  a  time  ;  or,  rather, 
so  far  as  plaintin  was  concerned,  it  was  preparing  for  t>iich  repairs 
by  having  the  necessary  material  hauled  and  diBtributed  alone  its 
track  where  it  might  be  needed  ;  and  for  this  purpose  it  furnished, 
as  one  of  the  means  to  perfonn  the  service  required  oi  plaintiff, 
the  old  track,  so  far  as  it  had  not  been  taken  up.     Was  it  the  duty 
of  the  defendant  to  plaintiff  to  have  the  old  track  it  so  used  in  a 
reasonably  safe  and  suitable  condition  to  perform  tins  sei'\4ce  ? 
The  duty  of  a  master  in  respect  to  the  instruments  and  means  fur- 
nished his  servant  to  perform  his  service  is  the  same,  whatever  the 
nature  of  the  service  may  be — ^whether  it  be  to  repair  or  to  do  any 
other  thing.     For  instance,  where  repairing  is  to  be  done  by  means 
of  engines  and  machinery,  the  duty  of  the  mjister  applies  to  such 
engines  and  machinery ;  or  if  the  servant  is  required  to  remove 
damaged  cars  to  the  place  and  for  the  purpose  of  repairs,  where  he 
assumes  the  risk  that  necessarily  arises  from  the  damaged  condi- 
tion of  the  cars,  it  is  the  duty  of  the  master  to  use  the  proper  care 
and  skill  in  respect  to  the  track  over  which  the  cai*s  are  to  be 
moved,  and  to  the  other  instruments,  means  and  appliances  for 
moving  them,  and  it  extends  also  to  the  establishing  and  promul- 
gating suitable  and  needful  regulations  for  the  safe  and  proper 
conduct  of  the  business,  having  reference  to  its  risks  and  exigen- 
cies.   Pnier  v.  St.  Paul,  M.  &  M.  Ry.  Co.,  15  Am.  &  Eng.  R. 
R-Cas.  256. 

There  is  no  difference  as  to  the  duty  of  the  master  and  the  as- 
sumption of  risk  by  the  servant  between  an  employment  to  make 
renairs  and  any  other  employment.  In  all  cases  the  servant  is 
held  to  take  on  himself  the  risks  necessarily  incident  to  the  em- 
ployment, xmless,  perhaps,  they  be  latent  and  known  to  the  mas- 
ter, but  not  known  to,  nor  by  the  use  of  proper  diligence  discover- 
able by,  the  servant ;  and  ia  no  case  does  he  take  on  himself  risks 
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that  arise  by  reason  of  neglects  on  the  part  of  the  master,  unlen 
they  be  known  to  him,  or  by  the  use  oi  proper  diligence  are  dis- 
coverable by  him.  If  the  danger  in  making  repairs  is  increased 
by  the  damaged  condition  of  the  thing  to  be  repaired,  he  ordinarily 
assumes  the  risk  of  such  enhanced  danger ;  but  if  it  be  increased 
by  the  neglect  of  the  master  to  use  proper  care  to  employ  compe- 
tent and  careful  fellow-servants,  or  to  furnish  safe  ana  suitable 
means  and  instruments  to. perform  the  service,  or  to  establish  and 
promulgate  suitable  and  needful  regulations  for  the  safe  and  proper 
conduct  of  the  business,  he  does  not  ordinarily  assume  such  risks. 
In  this  ease  the  danger  might  be  designated  as  a  risk  incident,  not 
so  much  to  the  work  of  repairing  the  track  as  to  the  manner  of 
doing  it,  or  of  the  regulations  for  the  conduct  of  the  business. 
For  it  seems  that  defendant,  using  the  old  track  for  the  purpose, 
chose  to  distribute  the  necessary  material,  the  gravel,  ties,  and 
rails,  on  a  long  line  of  the  road  before  doing  the  actual  work  of 
repairing ;  that  is,  of  putting  the  new  material  into  the  track. 
That  this  was  a  more  convenient  and  less  expensive  mode  of  doing 
the  work  than  by  delivering  the  material  only  so  far  as  actually 
put  into  the  repairs,  commencing  at  one  point  and  proceeding 
fiimultaneously  with  the  delivery  of  the  material  and  the  actim 
renewal  of  the  track,  and  usin^  the  new  track  for  the  purpose  of 
delivering  the  material,  is  probably  true.  But  it  does  not  appear 
that  it  was  necessary,  nor  that  the  work  could  not  have  been  aone 
in  the  way  we  have  indicated. 

The  case,  however,  was  not  submitted  to  the  jury  on  the  theory 
that  there  might  be  danger  to  the  employes  arising  from  the  reg- 
ulations for  doiuff  the  work,  but  on  the  theory  that  doing  the 
work  in  that  way  it  was  the  duty  of  the  defendant  to  have  the 
track  which  it  required  its  servants  to  use  in  a  reasonably  safe  and 
suitable  condition  for  such  use.  In  that,  we  think,  the  court  be- 
low was  right.  The  fact  that  the  work  in  which  plaintiff  was 
employed  was  that  of  repairing  or  making  preparations  to  repair 
the  track  did  not  diminish  its  duty  to  lumish  saf e  and  suitable 
means  and  instruments  to  do  his  work.  As  it  rejjuired  him  in  that 
work  to  use  the  old  track  it  should  have  had  it  reasonably  safe 
for  the  purpose. 

This  brings  the  case  to  the  question  of  the  plaintiff's  knowledge, 
or  opportunity  to  know,  of  the  defects  in  the  track  which  rendered 
it  specially  dangerous  for  him  to  continue  in  the  employment 
He  knew  that  the  track  was  rough  ;  that  the  defendant  had  begun 
to  repair  it,  to  relay  it  with  steel  rails ;  that  new  ties  had  been 
distributed  along  it ;  and  that  his  train  was  hauling  gravel  for  the 
purpose  of  repairs.  From  these  facts  defendant  insists  that  plain- 
tiff nad  reasonable  opportunity  to  know  the  defect  in  the  track,  so 
as  to  be  charged  with  assuming  the  risk  by  continuing  in  the  em- 
ployment.    On  the  other  hand,  however,  there  is  some  evidenoe 
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that,  while  attending  to  his  duties  as  such,  a  brak^man  niight  not 
become  aware  of  the  rottenness  of  the  ties,  and  the  insecure  man- 
ner in  which  the  rails  were  fastened  to  them  (which  the  evidence 
points  to  as  the  defects  causing  the  accident).  Plaintiff  denied 
knowing  of  the  defects;  and  it  appears,  also,  that  besides  the 
grayel  train  and  extra  trains,  three  passeujger  and  four  freight 
trains  per  day  parsed  each  way  over  the  track,  which  plaintiff  in- 
sists was  a  constant  assurance  on  the  part  of  the  defendant  that 
the  track  was  in  a  reasonably  safe  condition  for  the  use  of  the 
gravel  train.     On  the  whole,  this  was  a  question  for  the  jury. 

The  proposition  in  defendant's  second  request  was  given  to  the 
jury  in  the  general  charge. 

we  see  nothing  in  the  other  exceptions  to  the  charge  or  requests. 
The  exceptions  are  mainly  verbal  criticisms,  not  well  founded 
when  the  charge  is  taken  as  a  whole. 

The  question  to  the  witnesses  Ryan  and  White  related  to  the 
appearance  of  the  ties  and  fastenings,  and  whether  their  condition 
w^as,  from  such  appearance,  open  to  observation,  and  were  proper 
for  the  purpose  oi  showing  to  what  extent  the  track  was  out  of  re- 
pair, and  that  such  condition  was  easily  discoverable.  The  ques- 
tions to  Jerome,  Madden,  Sr.,  and  Mrs.  Madden,  excepted  to,  all 
related  to  plaintiff's  appearance,  actions  and  symptoms  after  the 
injury,  as  indicating  a  difference  in  his  mental  and  physical  condi- 
tion.    They  called  for  and  elicited  only  facts,  and  not  opinions. 

The  objection  made  here  to  the  questions  to  Dr.  CuuMnings  Was 
not  specincally  pointed  out  in  the  objection  made  below,  and 
therefore  will  not  be  considered  here. 

Order  affirmed. 

Brakeman  not  Fresumed  to  be  Acquainted  witb  DefeetiTe  Condition 
of  Traek. — Brakemen  and  other  employ^  upon  railroad  trains  having  no 
special  reason  to  acquaint  themselves  with  tne  condition  of  the  track  are 
not  required  to  know  whether  or  not  it  is  in  sckf e  condition.  They  will  not 
therefore  be  taken  to  have  assumed  all  risks  of  injury  from  such  cause. 
O^Donnell  v.  Allegheny  Y.  R.  R.  Ck>.,  69  Pa.  St.  289;  Qoheen  v.  Texas,  etc.,  R. 
Ck).,  8  Cent.  L.  J,  882;  Meehan  v.  Syracuse,  etc..  R.  Co.,  73  N.  Y.  585;  Porter 
V.  Hannibal,  etc.,  R.  Co..  80  Mo.160;  Chic^o,  etc.,  R.  Co.  v.  Sweet,  45  QL 
197;  Harrison  v.  Central  R.  R.  Co.  of  N.  JT,  81  M.  J.  L.  298;  Dale  v.  St. 
Louifl.  etc.,  R.  Co.,  68  Me.  455;  Porter  v.  Hannibal  &  St.  Joe  R.  R.  Co.,  2 
Am.  &  Eng.  R.  R.  Cas.  44. 

The  above  cases,  it  will  be  observed,  apply  onlv  to  the  caise  of  employes 
npon  ordinary  trains.  As  far  as  we  have  been  able  to  discover  there  is  no 
case  in  the  books  at  all  similar  in  facts  to  the  principal  case — where  the  em- 
ploy 6  was  injured  while  on  a  construction  or  repairing  train.  We  must 
peirnit  ourselves  to  express  considerable  doubt  as  to  the  soundness  of  the 
decision. 


64:  MADDEN   V.    MINNEAPOLIS   «£;   ST.    L.    BY.    OO. 

Zoveli/  i&  Morgan  J  for  respondent. 

tf.  D.  Springer^  Collestor  Broa.y  and  Lewis  <&  Leslie^  for  ap- 
pellant. 

GiLFiLLAN,  C.  J. — Action  for  personal  injuries  sustained  by 
plaintiff  by  the  running  off  from  defendant's  track  of  a  box  car, 
on  which  ne  was  in  its  service  as  a  brakeman.  That  the  track  was 
bad  defendant  does  not  deny.  Indeed,  it  appears  to  have  en- 
deavored at  the  trial  to  show  the  track  in  worse  condition  than  as 
shown  by  the  evidence  on  the  part  of  the  plaintiff ;  its  theory  as 
presented  here,  and  apparently  as  presented  in  the  court  below, 
being  that  the  condition  of  the  track  waa  so  bad  that  the  plaintiff 
must  have  known  the  danger  to  which  he  wap  exposed  by  continu- 
inff  in  the  emplojonent.  That  the  injury  was  caused  by  the  un- 
saie  condition  of  the  track  was  shown  clearly  enough.  It  is  not 
claimed  that  defendant  ever  gave  plaintiff  actual  notice  of  its  un- 
safe condition ;  nor  is  it  claimed  that  it  had  used  proper  care  to 
have  the  track  safe,  except  that,  having  allowed  it  to  fall  into  bad 
condition,  the  defendant  was  then  engaged  in  extensively  repair- 
ing and  putting  the  ti:ack  in  safe  condition  by  resurfacing  the  bed 
and  taking  up  the  old  ties  and  rails  and  replacing  them  with  new 
ties  and  new  steel  rails.  A  gravel  train  on  which  plaintiff  served 
as  brakeman  wtis  loaded  with  gravel  at  a  gravel-pit  about  four 
miles  south  of  Waseca,  and  was  drawn  south  to  a  point  near  Xew 
Eichland,  about  seventeen  miles  from  the  gravel-pit,  and  there  the 
gravel  was  unloaded  by  the  side  of  the  track  wherever  needed  for 
Qie  purpose  of  resurfacing,  and  then  the  train  would  return  to  the 
pit  to  be  reloaded.  When  the  train  would  return  to  the  pit  at 
night  the  gravel  cars  were  left  there,  and  the  locomotive,  with  a 
box  car  on  which  plaintiff  served  as  brakeman,  brought  the  work- 
men into  Waseca  for  the  night.  It  was  while  thus  coming  from 
the  pit  to  Waseca  for  the  night  that  the  casualty  occurred. 

We  will  not  attempt  to  set  forth  the  language  of  the  court  be- 
low in  its  instructions  to  the  jury.  The  propositions  touching  the 
rights  and  duties  of  the  parties  contained  in  it  are,  in  substance, 
these  :  Firsts  the  plaintiff,  by  continuing  in  the  employment  as- 
sumed the  reasonable  ordinary  risks  of  the  occupation  upon  which 
he  entered — ^that  of  brakeman  upon  a  gravel  train  repairing  the 
road  of  the  defendant — and  if  his  injuries  resulted  from  such  risk 
he  cannot  recover ;  second^  that  it  was  the  duty  of  the  defendant 
to  furnish  plaintiff  in  his  employment  a  reasonably  safe  and  suit- 
able road  over  which  to  travel ;  thirds  but  that  if  he  knew  or  had 
competent  opportunity  to  learn  the  defects  and  imperfections  in 
the  track  ana  the  negligence  on  the  part  of  the  defendant,  and 
still  continued  in  the  employment,  he  cannot  recover. 

On  the  first  and  third  of  these  propositions  no  point  is  made; 
but  upon  the  portions  of  the  charge  containing  the  second  the  d^ 
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fendant  (having  saved  the  objection  -by  its  first,  second,  and  sixth 
exceptions  to  the  general  charge,  and  its  exception  to  plaintiffs 
first  request)  makes  the  principal  question  in  the  case.     The  ob- 

4'ection  made  to  it  is  that  the  rule  which  it  states  is  not  applicable. 
[*hat  it  ia  the  duty  of  a  master  to  use  reasonable  care  and  skill  to 
furnish  his  servants  safe  and  suitable  instruments  and  means  to 
perform  the  service  in  which  they  are  employed,  is  not  denied  by 
the  defendant.  But  it  is  claimea  that  it  does  not  apply  to  the 
safety  or  condition  of  a  thing  which  the  servant  is  employed  to  re- 
pair. It  is  argued  in  effect  mat  where  servants  are  employed  to 
put  a  thing  in  safe  condition  and  good  repair  it  would  oe  incon- 
sistent and  absurd  to  require  of  the  master  to  have  it  in  safe  con- 
dition and  good  repair  for  the  purpose  of  such  emplojonent,  and 
where  the  servant  nas  nothing  to  do  with  the  thing  but  to  repair 
it  the  argument  is  undeniable.  Such,  however,  is  not  exa^'tly  this 
CBfie.  The  defendant  was  making  extensive  repairs  to  its  track, 
necessarily  doina:  the  repairs  or  renewals,  a  part  at  a  time  ;  or,  rather, 
so  far  as  plaintiff  was  concerned,  it  was  preparing  for  siicli  repairs 
by  having  tlie  necessary  material  hauled  and  distributcMl  alone  its 
track  where  it  might  be  needed ;  and  for  this  purpose  it  furnished, 
as  one  of  the  means  to  perfonn  the  service  required  of  plaintiff, 
the  old  track,  so  far  as  it  had  not  been  taken  up.  Was  it  the  duty 
of  the  defendant  to  plaintiff  to  have  the  old  track  it  so  used  in  a 
reasonably  safe  and  suitable  condition  to  perform  tliis  service  ? 
The  duty  of  a  master  in  respect  to  the  instruments  and  means  fur- 
nished his  servant  to  perform  his  service  is  the  same,  wliatever  the 
nature  of  the  service  may  be — whether  it  be  to  repair  or  to  do  any 
other  thing.  For  instance,  where  repairing  is  to  be  done  by  means 
of  engines  and  machinery,  the  duty  of  the  master  applies  to  such 
engines  and  machinery ;  or  if  the  servant  is  required  to  remove 
damaged  cars  to  the  place  and  for  the  purpose  of  repairs,  where  he 
assumes  the  risk  that  necessarily  arises  from  the  damaged  condi- 
tion of  the  cars,  it  is  the  duty  of  the  master  to  use  the  proper  care 
and  skill  in  respect  to  the  track  over  which  the  cars  are  to  be 
moved,  and  to  the  other  instruments,  means  and  appliances  for 
moving  them,  and  it  extends  also  to  the  establishing  and  promul- 
gating suitable  and  needful  regulations  for  the  safe  and  proper 
conduct  of  the  business,  having  reference  to  its  risks  and  exigen- 
cies. Praker  v.  St.  Paxil,  M.  &  M.  Ey.  Co.,  15  Am.  &  Eng.  E. 
R.  Cas.  266. 

There  is  no  difference  as  to  the  duty  of  the  master  and  the  as- 
enmption  of  risk  by  the  servant  between  an  employment  to  make 
repairs  and  any  other  employment.  In  all  cases  the  servant  is 
held  to  take  on  himself  the  risks  necessarily  incident  to  the  em- 
ployment, xmless,  perhaps,  they  be  latent  and  known  to  the  mas- 
ter, but  not  known  to,  nor  by  the  use  of  proper  diligence  discover- 
able by,  the  servant ;  and  in  no  case  does  he  take  on  himself  risks 
18  A.  &  K  B.  B.  Gb&--6. 
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ever  that  may  be,  it  is  clear  that  by  the  whole  instructioiLB  given 
to  the  jury  by  the  court  the  issues  were  virtually,  and  we  may  say 
critically,  stated,  though  not  particularly  stated  as  such.  The  IsLvr 
bearing  upon  every  issue  in  the  case  was  carefully  given,  and  the 
jury  were  informed  that,  if  they  found  the  facts  as  alleged  by 
plaintiff  in  error  in  its  answer,  without  referring  to  it,  tliey  must 
find  for  the  defendant,  plaintiff  in  error.  It  is  true  that,  as  a  mat- 
ter of  practice,  it  woula  be  better  for  the  trial  court  to  state  the 
issues  Dv  an  instniction  given  for  that  particular  purpose.  Yet  it 
is  not  always  done ;  and  m  the  absence  of  any  effort  on  the  part 
of  the  parties  to  have  it  done,  we  do  not  think  a  judgment  should 
for  that  reason  be  reversed.  It  has  been  decided  by  this  court, 
and  we  take  it  to  be  now  settled  in  this  State,  that  before  the  com- 
plaint that  an  instruction  is  not  sufficiently  explicit  will  be  re- 
garded, the  matter  must  have  been  brought  to  the  attention  of  the 
trial  court  by  a  request  for  a  satisfactory  instruction  which  was  re- 
fused. B.  &  M.  K.  E.  Co.  V.  Schluntz,  14  Neb.  425 ;  s.  c.  14r 
Am.  &  Eng.  E.  E.  Cas.  182 ;  Sioux  City  E.  Co.  v.  Brown,  13 
Neb.  317;  s.  c.  10  Am.  &  Eng.  E.  E.  Cas.  406. 

The  next  question  presented  is  that  "  the  instructions  given  to 
the  jury  at  tne  request  of  the  plaintiff  had  endorsed  on  the  mar- 
gin citations  and  references  to  authorities,  stated  in  the  presence 
of  the  jury  to  be  in  support  of  the  instructions  aaked."  Our  atten- 
tion has  not  been  callea  to  any  part  of  the  record  which  shows 
what  was  stated  in  the  presence  of  the  jury,  nor  that  any  objection 
was  made  thereto,  and  an  adverse  ruling  made ;  but,  passing  that 

S[uestion,  and  giving  the  plaintiff  in  error  the  full  benefit  of  it,  we 
ail  to  see  prejudicial  error.  Again  we  say  that,  as  a  matter  of 
practice,  we  do  not  approve  of  such  marginal  references.  They 
were  evidently  intenaed  as  a  memorandum  for  the  benefit  of  the 
court,  and  for  no  other  purpose ;  so  that,  if  the  court  should  doubt 
the  correctness  of  the  law  as  stated  in  the  instniction,  he  could 
turn  to  the  authorities  cited  and  verify  their  correctness.  When 
that  was  accomplished,  those  references  should,  perhaps,  have 
been  obliterated.  The  practice  ought  not  to  be  encouraged  by 
the  courts.  But  we  fail  to  see  the  prejudice  resulting  to  either 
party.  It  was  argued  that  it  might,  and  naturally  would,  have  a 
tendency  to  more  fully  impress  upon  the  minds  of  the  jury  the 
soundness  of  the  law  as  stated  in  the  instructions.  How  could  it  ? 
It  was  the  duty  of  the  jury  to  accept  the  law  as  ^ven  by  all  the 
instructions  as  the  l^w  of  the  case,  and  that  without  question. 
The  court  is  the  sole  iudge  of  the  law ;  the  jury,  of  the  facts. 
Again,  what  harm  could  possibly  result  from  the  statement  in  the 
presence  of  the  jury  that  the  authorities  cited  supported  the  in- 
struction ?  The  statement  waa  evidently  made  to  the  court.  If 
the  authorities  thus  cited  had  been  read  to  the  court,  and  com- 
mented on,  by  way  of  argument,  by  the  counsel  presenting  th© 
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instmctionB,  no  objection  could  have  been  made  thereto ;  and,  in 
fact,  this  is  a  very  common  custom,  approved  by  the  courts  and 
the  bar  in  general.  If  this  is  allowable,  we  can  see  no  reason  why 
a  reference  to  the  authorities,  under  the  same  circumstances,  may 
not  be.  Each  instruction  given  by  the  court  upon  its  own  motion 
was  excepted  to  by  the  plaintiff  in  error ;  but  as  some  of  them 
seem  to  us  to  be  more  in  its  favor  than  against  it,  we  will  not  ex- 
amine those  which  are,  apparently,  open  to  this  criticism. 

Instruction  No.  2  is  as  follows :  "  Before  plaintiff  can  recover 
vou  must  be  satisfied  by  a  preponderance  of  evidence  that  the  de- 
fendant owned  and  was  operating  the  locomotive  boiler  and  eur 
^ine  thereto  attached  at  the  time  of  the  alleged  explosion ;  that 
tiiiere  was  an  explosion  of  said  boiler  by  reason  of  negligence  on 
the  part  of  deiendant ;  and  that  this  plaintiff  was  damaged  by 
xeason  of  such  explosion.  Complaint  is  made  of  this  instruction 
for  the  reason  that  "  it  practically  told  the  jury  that  plaintiff  could 
recover  if  the  defendant  was  negligent,  ana  left  out  of'  view  the 
plaintiff's  contributory  negligence.'^  Whatever  objection  of  this 
xind  mi^ht  be  urged  against  this  instruction  if  taken  alone,  we 
are  convinced  that  instruction  No.  3,  which  follows  the  one  com- 
plained of,  and  instruction  No.  4  of  those  asked  by  the  plaintiff  in 
error  (defendant  below),  and  given  by  the  court,  would  remove 
all  objection.  No.  3  is  as  foflows :  "  Ordinarily,  a  plaintiff  in 
an  action  of  this  character  for  damages  cannot  recover  where  he 
is  guilty  of  contributory  negligence,  as  contributory  negligence 
may  be  of  various  degrees."  What  is  meant  by  the  latter  dause 
of  this  instruction  is  explained  in  instruction  ifo.  5.  The  fourth 
instruction  above  referred  to  is,  as  modified  bv  the  court,  as  f oU 
lows :  "  If  the  jury  find  from  the  testimony  that  plaintiff,  prior 
to  the  explosion  of  the  boiler  upon  engine  No.  2,  had  been  the 
engineer  in  charge  of  said  engine,  and  was  such  engineer  at  the 
time  of  said  explosion  ;  and  if  you  f  urther  find  that  the  said  plaintiff 
knew  of  the  defects  in  the  throat-sheet  of  said  engine,  and  with 
emch  knowledge  continued  in  the  employment  of  said  defendant, 
and  ran  and  operated  said  engine  witnout  objection,  plaintiff  caur 
not  recover  for  any  injurv  he  may  have  sustained  by  reason  of  the 
explosion  of  the  boiler  oi  said  engine."  When  we  reflect  that  the 
only  contributory  negligence  alTeged  against  the  defendant  in 
error  ^consisted  in  the  fact  that  he  continued  to  operate  said  engine 
after  indications  of  the  weakness  of  the  iron  was  discovered  by 
him,  and  the  attention  of  the  proper  agents  and  servants  of  the 
plaintiff  in  error  called  to  the  fact,  with  the  request  by  him  that 
another  engine  be  furnished  him,  it  becomes  quite  clear  that  these 
instructions  are,  when  taken  together,  unobjectionable. 

The  facts  in  this  case  may  be  briefly  stated  to  be  that  the  de- 
fendant in  error  had,  for  aboul  two  years,  been  in  tlij  employ  of 
the  plaintiff  in  error  as  a  locomotive  engineer  on  its  railroad ;  that 
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he  had  charge  of  thifi  particular  engine  for  a  confliderable  part  of 
this  time.  Towards  the  latter  part  of  this  employment  he  noticed 
what  he  conceived  to  be  evidence  of  weakness  in  that  part  of  the 
locomotive  known  as  the  throat-sheet.  He  called  the  attention  of 
the  proper  officers  and  agents  of  the  plaintiff  in  error  to  this  fact^ 
and,  upon  exnini nation,  it  was  thought  there  was  no  immediate 
danger,  and  he  was  instructed  to  continue  with  the  engine  until 
such  time,  in  the  near  future,  as  they  could  effect  an  exchange, 
and  cause  the  necessary  repairs  to  be  made.  Afterwards,  seeing, 
afi  he  thought,  increasing  signs  of  weakness  in  that  part  of  the 
boiler,  he  again,  and  on  several  occasions,  called  attention  to  the 
facts,  when  he  was  informed  that  another  engine  would  be  fur- 
nished him  in  a  given  time,  and  requested  to  continue  with  the  one 
in  question  until  that  time,  which  ne  did,  and  for  two  days  longer, 
when  the  accident  occurred.  During  this  time  he  was  carefm  to 
keep  the  steam  at  a  comparatively  low  pressure,  and  supposed  that, 
witn  this  precaution,  tnere  was  no  immediate  danger.  It  is  not 
claimed,  and  cannot  be,  that  the  explosion  was  caused  or  brought 
about  by  any  negligent  act  of  his.  under  these  circumstances,  it 
seems  to  us  that  the  true  rule  might  be  stated  to  be  that  if  the  de- 
fective machinery,  though  dangerous,  is  not  of  such  character  that 
they  may  not  be  reasotiably  used  by  the  exercise  of  care,  skill  and 
diligence,  the  servant  does  not  assume  the  risk.  The  servant,  in 
obedience  to  the  requirement  of  the  master,  makes  use  of  ma- 
chinery which,  though  dangerous,  is  not  so  much  so  as  to  threaten 
immediate  injury ;  or,  where  it  is  reasonably  probable  it  may  be 
safely  used  by  extraordinary  caution  or  skill,  the  master  would  be 
liable  for  a  resulting  accident.  At  least,  such  a  rule  is  as  favorable 
to  the  plaintiff  in  error  as  could,  in  our  opinion,  be  reasonably  re- 
quired by  it ;  and  especially  would  this  be  true  when  it  is  shown 
that  the  master  was  fully  informed  of  the  apparent  danger,  and 
the  machinery  used  upon  his  request  and  judgment.  Snow  v. 
Housatonic  E.  Co.,  8  Allen,  441 ;  Colorado,  etc.,  K.  Co.  v,  Ogden, 
3  Colo.  499 ;  Patterson  v.  Pittsburgh,  etc.,  R.  Co.,  76  Pa.  St.  389; 
2  Thomp.  Neg.  967 ;  Keegan  v,  W  estern  R.  Corp.,  8  N.  Y.  175. 
Applying  this  rule  to  the  instructions,  we  think  they  correctly 
state  the  law. 

Complaint  is  made  of  instruction  No.  2,  asked  by  the  defendant 
in  error  and  given  by  the  court.  This  instruction  is  as  follows : 
"  If  the  engine  furnished  by  the  defendant  for  the  use  of  the 
plaintiff  in  its  service  had  been  in  service  as  long  as  it  could  with 
safety  be  used  without  examination  and  overhauling,  and  defects 
existed  in  the  boiler  which  could  have  been  ascertained  by  the 
exercise  of  reasonable  and  ordinary  care  and  j)rudence,  it  waa  the 
duty  of  the  defendant  to  have  ascertained  and  remedied  such  defects, 
instead  of  suffering  the  plaintiff  to  be  exposed  to  the  perils  of  an 
explosion  ;  and  if  flie  defendant  failed  to  perform  such  duty,  it  is 
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liable  to  the  plaintiff  for  the  damacres  which  are  the  direct  restdt 
of  siich  failure,  unless  the  plaintin  contributed  thereto  by  negli- 
gence on  his  part."  The  oojection  to  this  instruction  is  in  rejfer- 
«nce  to  the  words  "  instead  of  suffering  the  plaintiff  to  be  exposed 
to  the  peril  of  an  explosion,"  which  are  found  in  the  body  of  the 
instruct io:i.  It  is  quite  difficult  for  us  to  see  the  functions  of 
those  ^vor^ls — why  they  were  placed  there,  or  what  good  purpose 
they  can  accomplish.  It  is  equally  as  difficult  for  us  to  see  what 
harm  they  can  possibly  do.  rlaintiff  contends  they  are  "  argu- 
ment," and  "  could  have  no  other  effect  than  to  arouse  the  feelings 
of  the  jury  and  enhance  the  amount  of  their  verdict  without  any 
just  cause  for  it."  While  we  can  see  no  particular  necessity  for 
the  language,  as  the  instruction  without  it  has  the  same  meaning 
and  purport,  yet  we  fail  to  see  anything  more  in  that  language 
than  a  conclusion,  or,  rather,  a  comparison  which  naturally  irresist- 
ibly arises  in  the  mind  from  the  instruction  as  it  would  be  without 
it.  If  the  plaintiff  in  error  had  ascertained  "  and  remedied  the 
defect,"  instead  of  doing  as  it  did,  it  would  not  have  been  liable. 
Bnt  failing  to  do  so  "  unless  the  plaintiff  (defendant  in  error)  con- 
tributed thereto  by  negligence  on  his  part;"  the  plaintiff  in  error 
-would  be  liable.  The  error  is  not  prejudicial,  and  the  judgment 
will  not  for  that  reason  be  reversed. 

The  third  instruction  asked  by  defendant  in  error,  and  given  by 
the  court,  is  as  follows :  "  Even  if  the  agents  of  the  d^endant, 
who  had  charge  of  the  engines  on  defendant's  road  and  the  duty 
of  their  repair,  did  not  positively  know  that  the  engine  was  un- 
safe, yet,  if  it  was,  in  fact,  unsafe,  and  they  had  received  such  re- 
ports in  regard  to  it  as  ought  to  have  put  them  on  their  guard, 
and  to  have  led  by  the  use  of  proper  diligence  to  knowleage  of 
the  facts,  the  defendant  must  be  held  to  the  same  liability  as  if 
their  agents  had  actual  knowledge."  The  complaint  as  to  this  in- 
struction is  that  "  it  holds  the  defendant  liable,  regardless  of  who 
of  its  agents  had  knowledge  of  defects  of  the  engine,  or  to  whom 
reports  of  such  defects  were  made."  This  position  cannot  be  main- 
tained. The  instruction  is  intended  to  apply  to  the  testimony  in- 
troduced on  the  trial.  The  defendant  m  error  claimed  that  the 
proper  officers  and  agents  had  knowledge  of  the  defects  of  the 
engine.  That  knowledge  was  denied  by  some  of  them,  but  the 
proof  showed  that  tha  engine  had  been  reported  to  them  as  un- 
safe. If  they  could  have  ascertained  as  to  the  truth  of  those  re- 
ports, made  to  them  directly  by  those  whose  duty  it  was  to  make 
such  reports,  it  was  their  duty  to  do  so.  If  they  declined  or  re- 
fused to  know  the  facts  which,  by  "  proper  diligence,"  would  have 
led  to  an  absolute  knowledge  of  tnose  facts,  the  liability  would 
be  the  same  as  if  they  knew.  As  to  what  agents  are  referred  to 
by  this  instruction  was  clearly  set  forth  by  the  instructions,  as  well 
as  by  the  whole  case.     It  is  insisted  by  the  plaintiff  in  error  that 
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the  testimony  of  certain  witnesses,  whose  occupation  was  that  of 
boiler-makers,  was  improperly  received,  as,  by  their  own  testi- 
mony, they  were  incompetent  to  testify  as  experta  They  all 
showed  that,  for  a  long  time,  they  had  been  engaged  in  making 
boilers,  and  some  of  them  showea  experience  in  testing  boilers. 
They  testilied  to  their  knowledge  and  experience  as  to  the  matters 
inquired  of.  Their  testimony  was  clearly  competent.  The  amount 
of  weight  to  which  their  testimony  was  entitled  was  a  question  for 
the  inry  to  determine.  Courts  cannot  establish  a  standard  by 
whicn  to  measure  expert  witnesses.  If  they  show  that  they  have 
practical  skill,  or  scientific  knowledge  and  experience,  as  to  the 
matters  under  investigation,  they  are  competent  to  testify.  The 
deposition  of  the  witness  De  Haven  was  taken  by  the  plaintiff  in 
error,  but  read  to  the  jury  by  defendant  in  error.  Objection  was 
made  to  the  reading  of  a  part  of  his  answer  to  one  of  its  interrog- 
atories, for  the  reason  that  the  same  was  not  responsive  to  the  in- 
terrogatory ;  but,  as  the  objection  was  not  made  and  filed  before 
the  commencement  of  the  trial,  as  required  by  Sec.  390  of  the 
Civil  Code,  the  court  was  justified  in  cusregarding  it.  See  also, 
Weeks,  Dep.  Sec.  404.  . 

The  next  objection  urged  by  the  plaintiff  in  error  is  to  the  ad- 
mission in  evidence  of  a  selection  from  a  book  entitled  ''  A  Cate- 
chism of  a  Locomotive,"  by  *'  Forney."  Section  342  of  the  Civil 
Code  provides  that  "  historical  works,  books  of  science  or  art,  and 
publisned  maps  or  charts,  when  made  by  persons  indifferent  be- 
tween the  parties,  are  presumptive  evidence  of  facts  of  general 
notoriety  or  interest."  This  book  was  sufficiently  shown  by  the 
testimony  of  the  witness  Tell — who  was  one  of  the  expert  wit- 
nesses 01  plaintiff  in  error — ^to  be  a  standard  work  to  admit  it  in 
evidence.  While  it  is  perhaps  true  that  evidence  of  that  char- 
acter was  required  before  the  book  could  be  admissible,  yet,  the 
testimony  offered  being  uncontradicted,  there  was  enough,  prima 
facie^  to  admit  it.  Much  is  said  by  counsel  on  both  sides  upon  the 
subject  of  "comparative  neffligence  "  and  the  relative  degrees  of 
care  and  diligence  exercised  by  the  parties  to  the  action.  We 
have  failed  to  find  any  proof  of  negligence  on  the  part  of  defend- 
ant in  error,  and  will  dismiss  tliat  subiect  without  lurther  remark. 

The  record  shows  that  after  the  defendant  in  error  had  intro- 
duced all  liis  testimonv  on  the  trial,  and  had  rested  his  case,  the 
"  defendant  (plaintiff  in  error)  moved  the  court  to  direct  the  plain- 
tiff to  allow  the  physicians,  called  on  the  part  of  tlie  defense^ 
to  make  an  exauiination  of  his  person  with  reference  to  his  alleged 
injuries  for  which  he  now  seeks  to  recover.  The  couiii  ruled  mat 
it  had  no  power  to  make  such  an  order ;  to  which  ruling  defend- 
ant excepts."  Error  is  assigned  in  this  court  based  upon  this  record. 
If  such  examination  was  proper  to  be  made,  and  it  the  defendant 
in  error,  upon  application,  had  refused  to  allow  it  to  be  done,  we 
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inclined  to  believe  the  court  had  the  power  to  make  and  en- 
force snch  an  order.  It  is  fundamental  that,  if  a  decision  or  ruling 
of  a  court  is  correct,  the  fact  that  the  reason  assigned  therefor  by  , 
tiie   court,  when  making  it,  is  not  sufficient  to  sustain  the  order ; 
the   fact  of  such  deficient  reason  being  given  will  not  vitiate  the 
ruling  or  order.     The  question  now  before  us  is,  did  the  court  err 
in  its  refusal  to  make  tne  order  requested  ?    We  think  not.     It  is 
not  the  province  of  courts  to  make  useless  and  unnecessary  orders 
aimply  oecause  they  are  so  requested.     There  was  no  showing 
made  to  the  court  that  permission  to  make  the  examination  had 
been  refused  by  defendant  in  error,  nor  that  any  such  permission 
had  been  requested.     There  is  no  showing  of  any  kind  that  such 
examination  was  necessary  in  order  to  aid  the  defendant  in  error 
in  making  its  defense ;  indeed,  there  was  no  intimation  made  that 
any  good  could  possibly  result  or  benefit  be  derived  from  such  an 
examination.     The  Inquest  was  made  in  the  midst  of  the  triaL 
The  court  was  asked  to  stop  the  trial  and  send  out  the  plaintiff  in 
the  suit  for  examination.    Again,  this  request  hardly  possessed  all 
the  elements  of  fairness.     The  court  was  asked  to  virtually  place 
Ihe  defendant  in  error  in  the  hands  of  the  defense.     It  was  not 
sought  to  have  the  examination  made  by  disinterested  and  un- 
biased surgeons  whom  the  parties  might  select  or  the  court  appoint, 
but  by  the  "  physicians  called  upon  the  part  of  tiie  defense." 
Again,  the  record  shows  that,  wnen  the  witnesses  on  the  part,  of 
Ae  defense  were  placed  upon  the  stand  to  testify  upon  the  ques- 
tion of  the  allegea  injury,  the  defendant  in  error  was  aaked  to 
"step  forward  and  allow  the  witness  to  examine  him,"  which 
he  did. 

The  record  further  shows  that  the  defendant  in  error  was 
asked  to  "  step  forward  and  allow  the  witness  to  examine  him," 
which  he  did. 

The  record  further  shows  that  the  defendant  in  error  was 
"  asked  to  remove  his  coat  and  vest,  which  he  does,  and  the  wit- 
ness examines  the  back,  sides,  and  other  portions  of  the  bodv  of 
the  plaintiff ;  also  as  to  his  breathing ;  also  the  condition  oi  his 
eves,  the  muscles  of  the  leg,  the  conaition  of  the  tongue  and  of 
tne  pulse."  From  this  it  would  seem  that  even  if  the  court  had 
erred  by  its  refusal  to  make  the  order,  that  error  was  cured  by 
the  examination  made  by  consent  of  defendant  in  error.  The 
only  case  cited  by  plaintiff  in  error  in  support  of  his  position  is 
Schroeder  u  C,  R.  I.  &  P.  R.  Co.,  47  Iowa,  376.  But  there  is  a 
wide  distinction  between  that  case  and  this.  In  that  case  the  re- 
quest was  made  after  the  jury  was  impaneled,  but  before  any  of 
the  testimony  was  heard.  The  application  was  in  writing,  and  re- 
quested  the  examination  to  be  made  by  a  "proper  number  of  phy- 
sicians to  be  selected,  in  equal  numbers,  by  plaintiff  and  defend- 
ant, and  it  was  proposed  by  defendant  that  \Xa  own  medical  officer 
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fihonld  not  be  one  of  the  number ;   *    *   *   and  in  support  of  thb 
application  the  affidavit  of  a  surgeon  and  pliysician  in  tlie  employ- 
ment of  defendant  wai5  filed,  stating  that  he  had  profesBionaliA'  at- 
tended plaintiff  immediately  after  he  wae  injured,  and  had  made 
personal  observation  of  plaintiff's  condition,  and  had  heard   his 
testimony  at  the  former  trial,  and  it  was  his  belief,  based  upon 
these  means  of  knowl^idge,  that  his  injuries  were  not  of  the  char- 
acter claimed  by  liim,  and  that  the  truth  of  the  matter  could  be 
ascertained  by  a  proper  personal  examination  of  plaintiff."     It 
also  appears  in  that  case  that  an  effort  was  made  to  procure  an  ex- 
amination of  plaintiff  in  the  presence  of  the  jury,  as  was  done  in 
this  case,  but  the  plaintiff  refused  to  submit  to  it  and  the  court 
would  not  order  it ;  and  that,  too,  after  the  plaintiff  had  testified 
that  his  back  and  internal  organs  were  affected  by  the  injury,  and 
"that  one  of  his  legs  was  disabled  to  an  extent  that  deprived  him 
of  its  full  use,  and  that  he  thought  it  appeared  to  be  smaller  and 
somewhat  shrunken."     Our  attention  has  been  called  to  no  other 
case  upon  the  subject,  and  we  know  of  no  other  holding  as  the 
Iowa  case.     As  to  the  soundness  of  the  position  taken  by  that 
court  we  have  nothing  to  say.     The  question  is  not  before  us.     It 
is  enough  to  say  that  under  the  authority  of  that  case  it  cannot  be 
made  to  appear  that  the  ruling  of  the  court  in  this  case  was  er- 
roneous, or  that  it  abused  its  discretion  in  refusing  to  make  the 
order  sought. 

The  next  question  presented  bv  plaintiff  in .  error  is  that  the 
verdict  of  the  jury  is  not  sustained  by  sufficient  evidence.  With 
the  exception  hereafter  noticed  we  cannot  agree  with  the  counsel 
for  plaintiff  in  error.  We  have  already  in  some  degree  discussed 
the  evidence  and  facts  of  the  case,  and  the  length  of  the  record 
must  prevent  any  further  discussion  thereof.  We  have  carefully 
examined  the  record  and  conclude  the  evidence  will  sustain  a 
verdict  for  defendant  in  error.  The  last  matter  presented  for 
consideration  is  that  the  verdict  is  excessive.  To  this  proposition 
we  assent.  The  testimony  shows  that  at  the  time  he  received  the 
injury  the  defendant  in  error  was  about  twenty-five  years  of  age. 
While  the  testimony  of  the  physicians  leave  it  in  doubt  as  to  his 
final  and  complete  recovery,  it  appears  that  at  the  time  of  the  trial 
he  had  so  far  recovered  from  his  injury  as  to  be  engaged  in  busi- 
ness, and  to  be  able  to  devote  most  of  his  time  thereto.  The  in- 
jury is  defined  and  described  by  the  physicians  as  concussion  of 
the  spinal  cord,  by  which  a  diseased  or  abnormal  condition  of  the 
nervous  system  is  produced,  affecting  his  general  health  to  some 
extent  and  depriving  him  of  the  ability  to  engage  in  active  physi- 
cal labor,  and  perhaps  rendering  him  unfit  to  engage  in  his  busi- 
ness as  railroad  engineer.  He  has  retained  his  mental  faculties  to 
their  full  extent.  At  times  he  is  free  from  pain ;  at  others  he 
has  a  soreness  and  pain  in  his  back.     There  was  no  laceration  of 
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any  part  of  his  body,  no  fracture  of  any  bones.  There  is  supposed 
to  be  no  injury  to  tlie  bones  of  his  spinal  column.  The  pnysical 
or  visible  evidences  have  disappeared,  and  some  of  the  physicians 

five  it  as  their  opinion  that  there  will  ultimately  be  a  substantial 
ut  perhaps  not  a  complete  recovery. 
Believing  that  the  verdict  is  excessive,  the  judgment  and  de- 
cision of  this  court  is  that  the  judgment  of  the  (Sstrict  court  is 
set  aside  and  a  new  trial  granted,  unless  the  defendant  in  error  en- 
ter a  remittitur  of  the  sum  of  $3,000  within  thirty  days  from  this 
date.  If  such  reTmttiti/wr  is  filed,  the  judgment  to  the  extent  of 
$6,250  will  be  affirmed. 
Judgment  accordingly. 

Bnty  of  Railroad  Company  to  Serrants  as  to  Safe  Traek  and  Ma- 

e1li]ierj[. — A  railroad  compan j  is  bound  to  exercise  reasonable  care  to  fur- 
nish to  its  employes  a  safe  track  and  machinery  and  to  keep  the  same  in  re- 
pair.    Wright  V.  New  York  Central  R.  R  Co.,  25  N.  Y.  662;  Hough  v. 
Texas  Pacific  R.  R.  Co.',  100  U.  S.  218;  Toledo,  etc.,  R.  R.  Co.  «.  Asbury,  84 
ni.  420;  Muldowney  t?.  Iowa  Central  R.  R.  Co.,  89  Iowa,  615;  Botsford  v. 
Michigan,  etc.,  R.  R.  Co.,  88  Mich.  256;  Pahner  v.  Erie  R.  Co.,  84  N.  J.   L. 
151;  ftfield  v.  Northern  R.  Co.,  42  N.  J.  L.  225;  MuUen  v.  Philadelphia,  etc., 
R.  Co.,  78  Pa.  St.  25;  NashviUe.  etc.,  R.  R.  Co.  v.  Jones,  9  Heisk.  27;  Brab- 
bito  V.Chicago,  etc.,  R.  R.  Co.;  88  Wis.  289;  Chicago  &  Alton  R.  R  Co.  v.  Piatt, 
89  m.  141;  Cagney  v.  EEannibal  &  St.  Joe  R.  Co.,  69  Mo.  416;  Fuller  v.  Jew- 
ett,  1  Am.  &  Eng.  R.  R  Cas.  109;  Porter  v,  Hannibal  &  St.  Joe  R  Co.,  2 
Am.  &  Eng.  R.  R.  Cas.  44;  Cone  v.  Delaware,  L.  &  W.  R.  Co.,  2  Am.  So  Eng. 
R  R.  Cas.  57;  Holdent?.  Fitchburg  R  Co.,  2  Am.  So  Eng.  R.  R  Cas.  94; 
Gates  V.  South  Minnesota  R  R  Co..  2  Am.  So  Eng.  R  R  Cas.  287;  Kain  v. 
Smith,  2  Am.  So  Eng.  R.  R.  Cas.  545;  Galveston,  M.  &  S.  A.  R  Co.  v,  Dela- 
hanty,  4  Am.  So  Eng.  R  R  Cas.  628;  Little  Rock,  etc.,  R.  Co.  v.  Duffey, 
4  Am.  So  Eng.  R  R.  Cas.  637;  Palmer  v,  Denver,  etc.,  R  Co.,  6  Am.  So  Eng. 
R  R  Cas.  615;  Totten  v,  Pennsylvania  R.  R  Co.,  6  Am.  So  Eng.  R  R  Cas. 
616;  Fainter  v.  Northern  Central  R  Co.,  5  Am.  So  Eng.  R.  R.  Cas.  454;  Lake 
Shore,  etc.,  R  Co.  v.  McCormick,  5  Am.  So  Eng.  R  R  Cas.  474;  Pittsburgh, 
etc.,  R  Co.  V,  Sentmeyer,  5  Am.  So  Eng.  R.  R  Cas.  505;  Herbert  v.  Northern 
Pac.  R  Co.,  8  Am.  So  Eng.  R  R  Cas.  85;  Louisville  &  N.  R  Co.  v.  Orr,  8 
Am.  So  Eng.  R  R  Cas.  94;  Umbaok  v.  Lake  Shore  So  M.  S.  R  Co.,  8  Am.  So 
Eng.  R  R  Cas.  98;  Baker  v,  Allegheny  Valley  R  Co.,  8  Am.  So  Eng.  R  R 
Cas.  141;  Missouri  Pacific  R  Co.  v.  Lyde,  11  Am.  So  Eng.  R.  R.  Cas.  188;  F^ 
V,  Minneapolis  So  St.  L.  R  Co.,  11  Am.  So  Eng.  R  R  Cas.  198;  Atchison,  T. 
ft  S.  F.  R  Co.  V.  Holt.  11  Am.  So  Eng.  R  R  Cas.  206;  Chicago  &  E.  HL  R 
Co.  V.  Rung,  11  Am.  So  En^.  R  R  Cas.  218;  Lake  Erie  &  W.  R  Co.  v,  Ever- 
ett, 11  Am.  So  Eng.  R  R  Cas.  221;  East.  Tenn.,  Va.  So  Ga.  R.  Co.  v,  Toppins, 
11  Am.  So  Eng.  R  R  Cas.  222;  Atchison,  T.  &  ».  F.  R  Co.  v.  Moore,  11  Am. 
Sc  Eng.  R.  R  Cas.  248;  Wilson  v,  Denver,  S.  P.  So  P.  R  Co.,  15  Am.  So  Eng. 
R  R  Cas.  192;  Solomon  R  R  Co.  v.  Jones,  15  Am.  So  Eng.  R  R  Cas.  201; 
Guthrie  v.  Louisville  &  N.  R  Co.,  15  Am.  So  Eng.  R  R  Cas.  209;  Leahy  v. 
Southern  Pacific  R  Co.,  15  Am.  So  Eng.  R  R  Cas.  280;  Richmond  So  D.  R 
Co.  V.  Moore's  Adm*r,  15  Am.  So  Eng.  K.  R  Cas.  289;  B|*own  v,  Atchison,  T. 
&  S.  F.  R  Co.,  15  Am.  So  Eng.  R  R  Cas.  271;  Louisville,  etc.,  R  Co.  v.  Mo- 
Coy.  16  Am.  So  Eng.  R  R  Cas.  277. 

Submission  of  Person  to  Inspection  of  £xperts«~Where  it  is  necessary 
to  farther  the  interests  of  justice  a  party  suing  a  railroad  company  for  per- 
sonal injuries  may  be  compelled  to  submit  his  person  to  the  examination  of 
competent  medical  experts.  Walsh  v,  Sayre,  52  How.  Pr.  884;  Schroeder  v. 
Chicago,  R  I.  &  P.  R.  Co.,  47  Iowa,  875;  Atchison,  T.  &  S.  F.  R  Co.  v.  Thul, 
10  Am.  So  Eng.  R  R  Cas.  788,  and  note  referring  to  cognate  authorities. 


78       CLABE'b  administrator  V,  RICHMOND  A  DANVILLE  R.  R.  (X>. 

Where  it  does  not  appear  that  such  an  order  is  necessary  for  purposes  of 
justice,  it  will  not  be  made.  Lloyd  v.  Hannibal  &  St.  Joe  B.  R.  Co.,  53  Mo. 
509;  Sioux  City  &  P.  R.  Co.  v.  Finlayson,  simra. 

See  Muchado  v.  Brooklyn  City  R.  Co.,  80  Sf.  Y.  370,  in  which  it  was  de- 
cided that  a  party  might  exhibit  an  injured  limb  to  the  jury  so  that  a 
surgeon  could  demonstrate  the  nature  and  character  of  the  injury. 


Clark's  Administrator 

V, 

KiCHMOND  &  Danville  E.  R.  Co. 
{Advance  0096,  Virginia,  March  13, 1884.) 

The  rule  is  to  allow  either  party  to  demur  to  the  evidence,  and  the  coiizt 
may  compel  a  joinder  in  demurrer  unless  the  case  be  clearly  against  the 
party  offering  the  demurrer,  or  the  court  is  in  doubt  what  facts  should  be 
reasonably  iSerred  from  the  evidence  demurred  to. 

By  a  demurrer  to  evidence  the  demurrant  must  be  considered  as  admitting 
all  that  could  be  reasonablv  inferred  by  a  jury  from  the  evidence  of  his  a<F 
versary,  and  as  waiving  all  his  own  evidence  which  contradicts  that  of  his 
adversarjr,  or  the  credit  of  which  is  impeached,  and  all  inferences  from  his 
own  evidence  which  do  not  necessarilv  flow  from  it. 

C,  a  brakeman  on  a  freight  train  of  the  B.  &  D.  R.  R.,  while  in  the  dia- 
charge  of  his  duties  on  the  top  of  a  car,  on  the  night  of  the  21st  of  February, 
1880,  was  struck  by  an  over-head  bridge  and  killed.  This  bridge,  like  most 
of  the  over-head  structures  on  same  road,  did  not  admit  of  a  man's  standing 
erect  upon  the  top  of  a  car  while  passing  under  it.  Previous  to  his  employ- 
ment as  brakeman,  C.  had  been  employed  in  the  railroad  company's  yard 
in  shifting  cars,  making  up  trains,  etc.  At  the  time  of  his  employment  as 
brakeman  he  was  warned  by  the  company's  agent  to  look  out  for  the  over- 
head bridges,  and  his  fellow  brakemen  were  instructed  to  show  him  the 
bridges  and  warn  him  of  the  danger  of  them.  He  had  passed  under  this 
same  bridge  three  times  in  daylight.  On  the  night  of  which  he  was  killed, 
on  leaving  the  station  next  before  the  bridge,  he  was  warned  to  '*  look  oat 
for  the  bridge,"  and  upon  approaching  the  bridge  his  fellow  brakeman,  ob- 
serving that  he  was  standing,  shouted  to  him  to  stoop,  but  he  did  not  do  so. 
In  an  action  for  damages  brought  by  C's  administrator  the  defendant  de- 
murred to  the  evidence.    Held : 

1.  C.  was  guilty  of  noj^ligence  which  was  the  proximate  cause  of  his 
death,  and  the  company  is  not  liable  in  damages  therefor. 

2.  The  risk  being  one  incident  to  the  employment,  and  arising  from  causes 
open  and  obvious,  the  dangerous  character  of  which  C.  had  the  opportunity 
to  ascertain,  must  be  held  to  have  been  in  contemplation  at  the  time  of  the 
contract,  and  to  have  been  assumed  by  C.  For  uiis  reason  also  the  cam- 
pany  is  not  liable. 

Error  to  the  Circuit  Court  of  Danville. 

Trespass  on  the  case  by  H.  F.  Clark,  administrator  of  James  H. 
Clark,  deceased,  against  the  Eichmond  &  Danville  Railroad,  to  re- 
cover damages  for  the  killing  of  the  said  James  H.  Clark,  a  brake- 
man  on  the  said  road,  througli  the  alleged  negli^nce  of  the  de- 
fendant. Demurrer  to  evidence  by  the  defendant,  joinder 
therein  and  iudffment  for  the  defendant.     The  plaintifi  oDtained 
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The  facts  are  fully  stated  in  the  opmion. 

Floumoy  <&  Ma/rtm^  and  Carrigcm  <&  Fiizhugh^  for  the  plaintiff 
in  error. 

M.  H.  McbrsJiaU,  for  the  defendant  in  error. 

Lacy,  J. — The  case  is  as  follows :  The  deceased,  James  H. 
Clark,  was  a  brakeman  upon  a  freight  train  of  the  defendant 
company ;  he  lost  his  Kfe  on  the  2l8t  day  of  February,  1880,  while 
in  discnarge  of  his  duties  as  brakeman,  and  his  administrator,  the 
plaintifE  in  error,  brought  this  suit  to  recover  of  the  defendant  in 
error  damages,  on  the  ground  that  his  death  was  due  to  the  negli- 
gence of  the  defendant  in  error.  The  defendant  demurred  tome 
evidence,  and  the  court  compelled  the  plaintiff  to  join  therein ;  the 

i'nry  assessed  the  damages  oi  the  plaintiff,  if  judgment  should  be 
'or  him,  at  $7,500.  The  court  sustained  the  demurrer,  and  gave 
judgment  for  the  defendant  thereon,  whereupon  the  plaintin  ap- 
plied for  and  obtained  a  writ  of  error  and  supersedeas  to  this  court, 
which  was  awarded  May  18,  1882. 

The  plaintiff's  intestate's  duty  as  brakeman  on  a  freight  train 
required  him  to  be  on  top  of  the  moving  train.  In  his  service 
upon  the  said  freight  train,  while  running  from  Greensboro  to 
Kichmond,  he  was  struck  by  a  highway  bridge  which  spans  a  cut 
in  the  said  railroad  line  on  the  suburbs  of  the  city  of  Danville,  and 
killed  by  the  collision.  In  coming  to  Danville  the  train  runs 
down  grade,  which  begins  about  a  mile  before  reaching  the  said 
highway  bridge.  It  was  impossible  for  a  man  of  ordinary  stature 
to  stana  erect  on  the  freight  cars  and  pass  with  safety  under  said 
bridge,  and  such  is  the  case  with  most  of  the  over-head  structures 
on  the  line  of  this  road. 

It  is  insisted  that  the  defendant  company  was  guilty  of  negli- 
gence in  constructing  its  over-head  bridges  so  low  as  to  require  a 
brakeman  who  is  doing  duty  to  stoop  in  order  to  pass  under  tiie 
same  with  safety ;  ana  that  it  was  negligence  in  the  said  company 
not  to  have  any  ascertained  and  establi^uied  system  of  bridge  sig- 
nals to  give  notice  of  the  approach  to  these  bridges,  and  not  to 
have  any  guard  across  the  track  to  warn  its  employes  of  the  ap- 
proaching danger ;  and  that  in  this  case  there  was  no  sufficient 
warning  given  this  brakeman,  who  was  a  new  hand  and  under 
twenty-one  years  of  aee,  of  the  approach  to  this  particular  bridge 
which  was  passed  in  ttie  night  time.  The  evidence  shows  that  the 
said  employ^  was  of  the  usual  size  and  stature  of  full-grown  men, 
being  six  feet  high,  and  weighing  180  pounds,  and  having  the  ap- 
pearance of  a  full-grown  man ;  and  the  fact  that  he  was  under  age 
was  unknown  to  the  company,  or  to  any  one  of  its  agents ;  that 
the  said  employ^had  been  employed  by  tne  said  company  some  two 
years  before  without  obiection  on  the  part  of  his  father,  who  suf- 
fered his  son  to  collect  hig  own  pay  from  the  company,  and  pay  it 
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to  him  ;  that  for  some  time  before  he  sought  and  obtained  employ- 
ment a€  brakeman  he  had  been  employed  in  the  company's  yard 
in  Manchester,  shifting  cars,  mating  up  trains,  and  the  like.  The 
evidence  shows  that  at  the  time  when  his  service  was  engaged  by 
the  company's  agent,  the  said  employ^  was  warned  to  look  out  for 
the  over-head  bridges,  and  his  fellow  brakeraen  were  instructed 
to  show  him  the  bridges  and  warn  him  of  the  dangers  attending 
the  same.  The  said  employe  had  been  under  this  highway  bridge 
three  times,  and  in  the  day  time,  and  was  killed  in  gomg  under  the 
same  in  the  night  time,  but  it  was  not  a  dark  but  a  moonlight 
night ;  that  on  leaving  the  station  west  of  Danville  his  felfow 
brakeman  had  said  to  him,  *'  Now  we  are  going  down  to  Danville ; 
look  out  for  the  bridge,"  and  the  bridge  in  question  was  the  only 
bridge  in  going  from  there  down  to  Danville.  When  nearingthe 
bridge  his  fellow  brakeman  saw  he  was  standing,  endeavored  to 
warn  him  of  the  danger,  and  shouted  to  him  to  stoop,  but  he  re- 
mained standing  as  it  not  hearing  or  noticing,  and  was  struck  and 
killed  by  the  bridge. 

The  principles  upon  which  a  demurrer  to  evidence  is  to  be  con- 
sidered have  oeen  often  stated  by  this  court.  Upon  the  demurrer 
to  evidence  the  practice  is  to  allow  either  party  to  demur,  unless 
the  case  be  clearly  against  the  party  offering  the  demurrer,  or  the 
court  should  doubt  what  facts  should  be  reasonably  inferred  from 
the  evidence  demurred  to,  in  which  case  the  jury  is  the  fit  tribu- 
nal to  decide  ;  to  put  all  the  evidence  offered  on  both  sides  into 
the  demurrer,  and  then  to  consider  the  demurrer  as  if  the  demur- 
rant had  admitted  all  that  could  reasonably  be  inferred  by  the 
jury  from  the  evidence  given  bv  the  other  party  and  waived  all 
the  evidence  on  his  part  whicn  contradicts  that  offered  by  tie 
other  party,  or  the  credit  of  which  is  impeached,  and  all  infer- 
ences from  his  own  evidence  which  do  not  necessarily  flow  from 
it.  See  the  opinion  of  Standard,  Judge,  in  Ware  v,  Stephenson, 
10  Leigh,  166  ;  Trout  v.  The  Va.  &  Tenn.  E.  R  Co.,  23  Gratt 
619 ;  Tutt  V.  Slaughter's  Adm'r,  6  Gratt.  364 ;  Green  v.  Judith, 
6  Eand.  1 ;  Hansborough's  Ex'or^.  Thorn,  3  Leigh,  14Y ;  Stevens 
V,  Wliite,  2  Wash.  203,  210 ;  Union  Steamship  Company  v.  Not- 
tingham, 17  Gratt.  116 ;  Kichmond  &  Danville  E.  E.  Co.  v.  Mor- 
riss,  and  The  same  v.  Anderson,  30  Gratt.  200  and  812 ;  Eichmond 
&  Danville  E.  E.  Co.  v.  Moore,  16  Am.  &  Eng.  E.  E.  Cas.  237. 

The  plaintiff  in  error  assigns  as  error  in  this  case  that  he  was 
compelled  in  the  circuit  court  to  join  in  the  demurrer.  Either 
party,  plaintiff  or  defendant,  has  a  right  to  demur  to  the  evidence, 
and  the  other  party  will  be  compelled  to  join  in  the  demurrer, 
urUesa  the  case  he  plainly  agomist  the  demv/rrant^  and  his  object 
in  demurring  seems  to  be  clearly  nothmg  else  hut  delay.  Trout 
V.  The  Va.  &  Tenn.  E.  E.  Co.,  23  Gratt.  619 ;  Boyd's  Adm'r  v. 
City  Savings  Bank,  15  Gratt.  686 ;  Hyers  v.  Green,  2  Cal.  656 ; 
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Rohr  V.   Davis,  9  Leigh,  30 ;  Eubank's  Ex'or  v.  Smith,  Va.  Law 
Journal,  1883,  245.     tfpon  the  evidence  in  this  case  it  camiot  be 
said  that  the  evidence  was  plainly  against  the  demuiTant,  or  that 
the  object  of  the  demurrant  was  clearly  nothing  else  but  delay, 
and  the  plaintiff  was  properly  required  to  join  therein.     When  we 
consider  this  evidence  in  the  light  of  the  authorities  cited  and  the 
eetablislied  principles  which  govern  in  the  case  of  a  demurrer  to 
evidence,  we  must  determine   first  whether  the  defendant   was 
^ilty  of  such  negligence  as  was  the  immediate  cause  of  the  in- 
jury received  by  the  deceased,  and  wliether  there  was  eontril)utory 
negligence  on  the  part  of  the  deceased ;.  whether  the  damage  was 
occasioned  entirely  by  the  negligence  or  improper  conduct  of  the 
defendant,  or  whether  the  plaintiff  himself  so  far  contributed  to 
the  misfortune  by  his  own  negligence  or  want  of  ordinary  or  com- 
mon care  and  caution,  that  but  for  such  negligence  or  want  of  or- 
dinary care  or  caution  on  his  part  the  misfortune  would  not  have 
happened.     In  tho  first  case,  the  plaintiff  would  be  entitled  to  re- 
cover ;  in  the  latter  not ;  as  but  for  his  own  fault  the  misfortune 
would  not  have  happened.     Mere  negligence  or  want  of  ordinary 
care  or  caution  would  not,  however,  disentitle  him  to  recover  un- 
less it  were  such  that  but  for  that  negligence  or  want  of  ordinary 
care  and  caution  the  misfortune  could  not  have  hai)peiie(l,  nor  if 
the  defendant  might,  by  exercise  of  care  on  his  part  nave  avoided 
the  consequence  of  the  neglect  or  carelessness  of  the  plaintiff. 
The  negligence  charged  against  the  defendant  company  is  as  we 
have  seen  that  the  over-head  bridges  are  constructed  so  low  as  not 
to  allow  a  person  to  stand  erect  upon  the  top  of  freight  cai*s  pass- 
ing thereunder,  and  in  the  second  place  not  sufficiently  warning 
the  deceased  of  the  threatened  danger. 

Li  the  case  of  !Devitt  v.  Pacific  Kailroad,  50  Mo.  Rep.  302, 
questions  similar  to  these  raised  by  this  record  were  considered 
and  decided  bv  the  court.  The  plaintiff's  son  was  a  minor  and 
was  killed  riding  on  the  top  of  a  freight  car  passing  under  a 
bridge.  The  accident  occurred  in  the  day  time,  and  the  deceased  had 
been  in  the  employ  of  the  company  about  three  weeks,  had  fre- 
quently passed  under  the  bridge,  and  had  been  repeatedly  warned 
to  look  out  for  this  and  other  oridges,  and  when  last  seen  he  was 
sitting  upon  the  brake  facing  the  bridge.  The  court  in  that  case 
held  fliat  "  it  would  be  difficult  to  imagine  a  clearer  case  of  con- 
tributory negligence,  and  if  one  guilty  of  it  could  recover,  or  his 
friends  lor  him,  if  the  experiment  proved  fatal,  we  must  necessar 
rily  ignore  the  legal  consequences  of  such  negligence.  *  *  * 
An  employ6  or  servant  cannot  recover  for  injuries  received  from 
the  negligence  of  other  servants  when  the  prmcipalis  not  at  fault. 
But  if  the  principal  has  been  guilty  of  fault  or  negligence  either 
in  providing  suitable  machinery  or  in  the  employment  or  selection 
of  suitable  agents  or  servants,  and  injury  arises  in  consequence,  he 
18  A.  ft  E.  B.  CSm.— «. 
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Tiiiist  respond  in  damages.     This  liability  is,  however,  modified 
when  the  servant  himself,  well  knowing  the  default  of  his  princi- 
pal, as  in  providing  defective  or  unsuitable  machinery,  voluntarilT 
enters  upon  the  employment.     By  so  doing  he  assumes  the   risk, 
and  hence  cannot  charge  it  to  his  employer.     *     *    *    If  persons 
are  induced  to  engage,  in  ignorance  of  such  neglect,  and  are  in- 
jured in  consequence,  they  should  be  entitled  to  compensation ; 
but  if  advised  of  it  they  assume  the  risk.    They  contract  "with 
reference  to  things  as  they  are  known  to  be,  and  no  contract  is 
violated  and  no  wrong  is  done  if  they  suffer  from  a  neglect  whose 
risk  they  assumed."     Citing  Wright  v,  N.  T.  C.  R  E.,  25  If.  Y. 
666  ;  Buzzel  v.  Laconia  M.  Co.,  48  Me.  113  ;  Thayer  v.  St.  L.  & 
T.   H.   K.  K.,  22  Ind.   26;    Hajden  v.  Smithville  M.   Co.,    2 
Conn.  548;    Mad.  K.  &  L.  E.  K  E.  v.  Barber,  5  Ohio  State, 
541. 

In  the  case  of  Owen  v.  The  New  York  Central  Eailroad  Com- 
pany, 1  Lansing  E.  108,  a  brakeman,  in  the  employ  of  a  railroad 
company,  while  discharff ing  duties  in  the  line  of  his  employment 
upon  the  roof  of  a  freight  car,  waa  carried  against  a  highway 
bridge,  and  sustained  injuries,  for  which  he  brought  an  action 
against  his  employer.  Tne  bridge  was  some  three  and  a  half  feet 
higher  than  tne  top  of  the  highest  freight  car  in  use  by  the 
company.  The  brakeman  had  entered  into  the  employment  of 
the  company  with  knowledge  of  the  position  and  height  of  the 
bridge,  and  he  had  had  opportunity  of  informing  himself  as  to  ite 
oontmuance  in  the  same  position.  It  was  hela  that  the  plaintiff 
should  have  been  non-suited,  the  danger  from  the  bridge  being 
clearly  incident  to  the  labor  he  undertook  to  perform.  In  view 
of  the  brakeman's  knowledge  as  to  the  bridge,  his  omission  to 
avoid  the  accident  by  stooping  wafi  such  want  of  ordinary  care  and 
caution  as  would  have  defeated  his  action  if  otherwise  maintain- 
able. Having  assumed  the  risk  of  injury  to  his  person  from 
the  bridge,  evidence  offered  by  him  upon  the  trial  tending  to 
show  its  dangerous  character,  was  properly  excluded.  **  The 
danger  was  open  and  obvious  and  within  the  plaintiff's  personal 
knowledge  at  the  time  he  entered  the  defendant^  employment.  It 
was  a  danger  clearly  incident  to  the  service  he  undertook  to  per- 
form. He  knew  as  well  as  his  employer  the  perils  of  the  business, 
at  least  as  respects  the  bridge  in  question,  and  the  law  wiU  imply 
that  he  assumed  the  risk  of  personal  injury."  Citing  Sherman  u 
The  Eochester  &  Syracuse  K.  E.  Co.,  17  ^.  T.  153 ;  Faulkner  «. 
The  Erie  E  E.  Co.,  49  Barb.  324,  39  K  Y.  468. 

"  This  is  a  well-settled  rule ;  but  if  the  rule  were  otherwisey 
upon  the  evidence  in  this  case,  tibie  plaintiff  was  not  entitled  to  re- 
cover upon  another  ground.  The  mjuiy  was  caused  by  his  own 
negligence.  It  is  admitted  that  he  Knew  that  this  was  a  lov 
^bridge,  and  he  must  have  known  that  he  could  not  pass  under  it 
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while  on  the  top  of  the  care,  unless  he  stooped,  without  injury. 
He  might  have  avoided  all  injury  by  the  exercise  of  the  most  or- 
dinary care  and  caution.  The  exception  taken  to  the  ruling  of 
the  courts  excluding  the  evidence  offered  by  the  plaintiff  that 
other  persons  had  been  killed  at  the  same  crossing,  must  be  over- 
raled.  That  evidence  waa  wholly  immaterial  if  the  plaintiff  took 
upon  himself  the  risk  of  injury  to  his  person  from  that  structure, 
as  he  undoubtedly  did." 

In  the  case  of  the  Baltimore  &  Ohio  R.  E.  Co.  v.  Strieker,  61 

Md.    47,   the   court  said  upon  this  question :      "^  This  suit  was 

brought  by  the  appellee  to  recover  for  injuries  received  by  being 

carried  against  a  oridge  spanning  the  appellants'  road  wnile  he 

was  on  the  top  of  a  '  house  car '  in  the  dificharge  of  his  duty  as  a 

conductor  of  a  freight  train.     *    *    *    To  entitle  the  plaintiff  to 

maintain  this  suit,  it  wafi  necessary  to  prove  that  the  company  had 

been  guilty  of  negligence  which  directly  caused  the  injury ;  that 

is  to  say,  tnat  in  the  relation  which  existed  between  the  appellee 

and  the  company,  the  latter  had  failed  or  neglected  to  perform 

some  duty  toward  the  appellee,  which  was  devolved  upon  it  by 

law.     And,  secondly,  it  must  appear  that  the  appellee  was  not 

guilty  of  any  negligence  on  his  part,  or  any  want  of  reasonable 

prudence  and  caution  to  avoid  the  accident.    Firet.    As  to  the 

alleged  negligence  on  the  part  of  the  company.    In  what  did  this 

consist  ?    it  was  said  it  was  negligent  in  cons^cting  the  bridge  so 

low  that  a  conductor  or  brakeman  could  not  pass  under  it  in  safety 

on  the  top  of  a  house  car  where  his  duty  reqmred  him  sometimes  to 

be.     But  there  is  no  evidence  to  support  this  position ;  on  the 

contrary,  all  the  proof  shows  that  the  employes  of  the  company, 

and  the  appellee  among  them,  every  day  passed  under  the  bridge 

safely  bv  observing  the  simple  and  easy  precaution  of  stooping  or 

sitting  down  while  passing  under  the  bridge. 

"  No  neglieence  can  be  imputed  to  the  company  because  the 
struts  of  the  Dridge  were  not  high  enough  to  allow  a  person  to 
pass  under  them  standingupright  on  top  of  Ihe  cars.  Baylor  v. 
DeL  &  W.  R.  R.  Co.,  11  Vroom.  23.    It  was  not  required  of  the  ap- 

SiUee  to  stand  upon  his  feet  while  passing  the  bridge.  *  *  *  * 
othing  is  better  settled  than  that  the  implied  contract  between 
the  employer  and  the  employ6  is  that  the  latter  takes  upon  him- 
self all  the  natural  risks  and  perils  incident  to  the  service.  Mo- 
rau's  cafie,  44  Md.  292. 

^^  When  a  servant  enters  upon  an  employment  he  accepts  the 
service  subject  to  the  risks  incidental  to  it.  An  employ6  who 
contracts  for  the  performance  of  hazardous  duties  assumes  such 
risks  as  are  incident  to  their  discharge  from  causes  open  and  obvi- 
ous, the  dangerous  charactor  of  whidi  causes  he  had  opportunity 
to  ascertain.    ****** 

^^  If  a  man  chooflea  to  accept  employment^  or  eontiniiein  it,  with^ 
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the  knowledge  of  the  danger,  he  must  abide  the  consequences  so 
far  as  any  claim  against  tlie  employer  is  concerned,  woolcv  r, 
M.  D.  Eailway  Co.,  2  L.  li.  (Ex.  Div.)  389. 

"What  then  was  the  legal  duty  of  this  company?  •  It  was  the 
duty  of  the  company  to  exercise  all  reasonable  care  to  provide  and 
maintain  safe,  sound  and  suitable  macliinery,  road-way,  structures 
and  instrumentalities ;  and  it  must  not  expose  its  employes  to 
risks  beyond  those  which  are  incident  to  the  employment  and  were 
in  contemplation  at  the  time  of  the  contract  oi  service ;  and  the 
employ6  has  a  right  to  presume  that  the  company  has  discharged 
these  duties.  O'Conneirs  case,  20  Md.,  312 ;  "Scally's  case,  27 
Md.  589  ;  Wonder's  case,  32  Md.  419." 

In  the  case  in  hand  the  deceased,  after  service  in  the  company's 
depot  grounds  for  some  time,  engaged  about  shifting  cars,  coup- 
ling cars,  and  such  like  duties,  sought  employment  as  brakenMn. 
As  this  service  was  performed  in  the  town  of  Manchester,  on  the 
banks  of  the  James  Kiver,  which  is  spanned  by  one  of  the  bridges 
of  this  railroad  company,  and  close  to  the  same,  it  might  be  pre- 
sumed perhaps  that  he  knew  of  the  character  of  the  duties  of  a 
brakeman  performed  before  his  eyes  every  day.  But  in  this  case 
it  is  clearly  proved  that  he  was  instructed  by  his  employer,  at  the 
time  of  the  contract  of  service,  as  to  the  dangerous  character  of 
the  service  required  of  a  brakeman,  and  especially  as  to  the  dan- 

fer  in  passing  under  these  over-head  structures,  without  sitting 
own  or  stooping,  and  that  he  was  notified  in  particular  about  this 
particular  bridge,  and  that  it  was  shown  to  him,  and  that  he  passed 
under  it  in  the  broad  daylight,  which  he  could  not  have  done  vdth- 
out  stooping.  That  after  passing  under  this  bridge  three  times,  he 
was  specially  warned  about  it  again  as  he  was  about  to  pass  under 
it  on  the  fatal  night.  That  he  did  not  exercise  the  preca.ution  re- 
quired of  stooping,  and  that  he  was  standing  up  when  he  was 
struck.  Why  he  did  not  stoop  or  sit  down  will  never  be  known, 
as  he  was  killed  by  the  collision.  Whether  he  forgot  to  stoop,  as 
he  had  before  done  in  passing  under  this  bridge  is  not  known,  but 
his  negligence  in  not  exercising  this  simple  and  ordinary  care  and 
caution  was  the  proximate  cause  of  his  death,  without  which  it 
would  not  have  occurred,  and  the  appellant  cannot  recover  dam- 
ages therefor  of  the  company.  While  we  think  the  accident  was 
caused  by  want  of  reasonable  care  on  the  part  of  the  appellant's 
intestate,  we  do  not  rest  our  decision  solely  on  this  ground.  This 
peril  was  one  incident  to  the  employment  in  contemplation  at  the 
time  of  the  contract,  and  arising  from  causes  open  and  obvious, 
the  dangerous  character  of  whicn  the  deceased  had  an  opportunity 
to  ascertain,  and  the  risk  of  which  he  assumed.  Having  stated 
our  opinion  upon  the  rules  of  law  applicable  to  the  case,  which 
deny  to  the  appellee  the  right  to  recover,  it  is  not  necessary  to 
more  speciaUy  notice  the  several  assignments  of  error  contained  in 
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the  record.     We  are  of  opinion  that  there  is  no  error  in  the  judg- 
ment complained  of  and  appealed  from  in  this  case,  and  the  same 
must  be  affirmed. 
Judgment  affirmed. 

I^uries  to  Brakemen  firom  Low  Bridgres.— Where  a  brakeman,  know- 
ing that  the  bridges  across  the  track  are  too  low  to  permit  a  man  to  stand 
uiuri^bt  on  the  top  of  freight  cars  without  being  struck,  remains  in  the 
service  of  the  company,  the  risk  run  by  him  in  regard  to  such  bridges  will 
be  considered  a  risk  of  his  employment,  and  in  case  of  injury  he  cannot  re- 
cover. Baltimore  &  Ohio  R.  K.  Go.  r.  Strieker,  51  Md.  47;  Rains  v,  St.  Louis 
L  Mt.  Sc  S.  R.  Ck>.,  71  Mo.a64;  8.  c.  5  Am.  &  Eng.  R.  R.  Gas.  610;  Baylor  v. 
Delaware.  L.  &  W.  R.  Go.,  40  N.  J.  L.  23;  Wells  v.  Burlington,  0.  R.  &  N.  R. 
Co.,  56  Iowa,  520;  8.  c.  2  Am.  &  Eng.  R.  R.  Gas.  248;  Wabash  R.  Go.  v. 
Elliott.  96  111.  481;  8.  G.  4  Am.  &  Eng.  R.  R.  Gas.  651;  Pittsburgh  &  G.  R.  R. 
Co.  V.  Sentmerer,  92  Pa.  St.  276;  8.  c.  6  Am.  &  Eng.  R.  R.  Gas.  508;  Devitt 
V.  Pacific  R.  Co.,  50  Mo.  802;  Owen  v.  New  York  Central  R.  Co.,  1  Laws 
(N.  Y.)  108. 

See  Riley  v.  Connecticut  River  R.  Co.,  185  Mass.  292;  8.  c.  15  Am.  &  Eng. 
R.  R.  Gas.  181,  in  which  latter  case  it  is  held  that  the  plaintiff  cannot  re- 
ooTer  where  the  evidence  wholly  fails  to  show  that  he  was  using  due  care  at 
the  time  the  aocidisnt  occurred.  And  see  Gibson  v.  Midland  R.  Co.,  15  Am* 
&  Eng.  R.  R.  Gas,  607. 


KOONTZ 

V. 

Ohioaoo,  R.  I.  &  p.  Ey.  Oo. 

(Advance  Cctse,  Iowa,  December  5, 1884,) 

While  the  rule  is  that  when  employes  are  required  to  use  appUanoes  in 
the  performance  of  their  duties,  such  appliances  must  be  kept  m  suitable 
repair  and  be  reasonably  sufficient  for  the  purposes  intended,  a  railroad 
oompaoy  cannot  be  held  liable  for  injury  to  a  brakeman  caused  by  falling 
through  a  bridge  which  was  being  repaired,  while  walking  thereon  in  the 
dischargf^  of  h  k  duty  to  ascertain  the  cause  of  the  stoppage  of  a  train,  such 
bridge  l>eing  sutBcient  to  allow  trains  to  pass  over  it  with  safety,  and  the 
company  having  no  reason  to  anticipate  that  it  would  be  necessary  for  the 
employes  on  its  trains  to  go  upon  it  while  being  so  repaired. 

Appeal  from  Jolinson  Circuit  Court. 

John  S.  Koontz  was  in  the  employ  of  the  defendant  as  a  brake- 
man  on  a  freight  train,  and  fell  from  a  bridge  and  was  killed. 
The  plaintiff  is  administrator  of  his  estate,  and  seeks  to  recover 
damages  caused  by  the  death  of  the  deceased.  On  motion,  the 
court  directed  the  jury  to  find  for  the  defendant,  which  they  did, 
and  the  plaintiff  appeals. 

C,  S,  Hank,  S.  M.  Finch  and  8,  H.  FcdraU,  for  appellant. 

Bool  <J&  Jackson  and  T.  S.  Wright,  for  appellee. 
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Sketers,  J. — ^A  short  difitance  west  of  Iowa  City  the  defendant 
constructed  a  bridge  which  formed  a  portion  of  its  track.  At  the 
time  of  the  accident  the  defendant  was  engaged  in  repairing  the 
bridge,  or  rather  was  at  that  time  replacing  the  old  with  a  new 
bridge.  The  old  bridge  or  portions  of  it  had  been  taken  away, 
but  trains  continued  to  pass  over  it  as  previously,  except  that  they 
were  run  at  a  less  rate  of  speed.  The  accident  occurred  about  9 
o'clock  at  night.  The  train  wajs  stopped  on  the  bridge  because  tie 
engineer  supposed  some  of  the  cars  were  off  the  track,  or  one  of 
the  brakes  was  set.  The  deceased  was  riding  in  the  cab  with  the 
engineer  or  fireman,  and  when  the  train  stopped  the  fireman 
picked  up  a  lantern  and  got  down  for  the  purpose  of  seeinff  what 
was  the  matter,  and  the  deceased  also  did  the  same  thing,  out  he 
did  not  have  any  lantern.  When  the  deceased  was  next  seen  he 
was  lying  at  the  base  of  an  abutment  of  the  bridge,  greatly  in- 
jured, ana  because  of  such  injuries  he  in  a  few  days  thereafter 
died.  '  The  deceased  must  have  passed  on  the  grade  alongside  of 
the  cars  for  a  short  distance,  and  stepped  off  the  abutment  through 
an  opening  in  the  bridge.  There  is  no  evidence  tending  to  show 
that  trains  usually  stopped  on  the  bridge,  or  where  this  one  did,  for 
an;^  purpose  which  rer^uired  an  employ^  to  get  down  from  the 
train  on  the  track  or  bndge.  The  plaintiff  claims  to  be  entitled 
to  recover  because  the  bridge  was  '^  in  an  unsafe  and  dangerous 
condition  for  the  employes  of  the  defendant,  whose  duty  it  was 
to  go  upon  the  same.^  There  was  evidence  tending  to  show  when 
there  is  anything  the  matter  with  the  train  which  causes  it  to  be 
stopped,  that  it  is  the  duty  of  the  brakeman  to  ascertain  what  the 
matter  is,  and  in  the  performance  of  his  duty  he  may  get  down  on 
the  track  and  walk  alongside  of  the  cars. 

One  material  question  discussed  by  counsel  is  whether  the  defend- 
ant was  negligent  in  permitting  the  bridge  to  be  in  the  condition 
it  was.  In  determining  this  question  it  will  be  assumed  that  but 
for  the  repairs  being  made  the  accident  would  not  have  occurred, 
— ^that  is,  that  the  old  bridge  was  so  constructed  with  planks  laid 
over  the  same  that  the  deceased  would  not  have  fallen ;  but  there 
was  no  evidence  tending  to  show  he  had  knowledge  such  was  the 
case,  or  could  possibly  have  so  supposed.  Bridges  and  railway 
tracks  must  be  repaired,  and  in  doing  so  ordinary  care  muBt  bo 
exercised.  What  probably  will  occur  should  be  anticipated  and 
guarded  against.  The  bridge  in  question  was  sufficient  for  trains 
to  pass  over  it  in  safety.  For  this  purpose  due  care  did  not  re- 
quire that  the  bridge  should  be  planKed.  If,  however,  it  was  neces- 
sary for  employes  to  pass  over  the  bridge  in  the  performance  of 
their  duties,  ordinary  care  would  seem  to  require  that  barriers 
should  be  erected  or  other  precautions  against  accident  used ;  the 
rule  being,  as  we  understand,  when  employes  are  required  to  use 
appliances  in  the  performance  of  their  duties,  that  such  appliances 
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Bhonld  be  l[ept  in  gnitable  repair  and  be  reasonably  sufficient  for 
the  purpose  intended.     Several  authorities  are  cited  in  support  of 
this  proposition,  and  we  do  not  understand  the  rule  to  be  contro- 
verted Dy  the  counsel  for  the  defendant.    Their  contention  is  that 
it  could  not  be  anticipated  something  would  occur  which  would 
render  it  necessary  to  stop  the  train  at  the  place  it  did,  and  that 
it  w^onld  be  necessary  for  an  employ6  to  pass  along  the  track  and 
over  the  bridge  for  the  purpose  of  ascertaining  what  was  the  mat- 
ter ;  and  we  think  this  is  so.      If  this  is  not  true,  then  every 
bridge  must  be  planked  or  otherwise  guarded,  and  barriers  must 
be  erected  at  every  cattle-guard ;  for  it  is  impossible  to  tell  where 
it  may  become  necessair  or  prudent  for  a  train  to  be  stopped,  and 
an  employ^  required,  m  the  performance  of  his  duty,  to  pass 
alongside  of  the  train  for  some  necessary  purpose.     There  is  no 
evidence  tending  to  show  that  this  bridge  is  an  exception  to  those 
constructed  at  other  places  on  the  line  of  the  road.     Ordinarily,  it 
is  not  expected  that  employes  will  be  required  to  walk  across 
bridges,  and  they  are  not  ordinarily  constructed  so  that  this  can  be 
done  with  entire  safety  ;  at  least,  during  the  night  time. 

Ordinary  care  does  not  require  that  every  possible  contingency 
must  be  anticipated  and  guarded  against,  but  only  such  as  are 
likely  to  occur.  That  a  rauroad  company  should  anticipate  that  a 
train  may,  for  some  necessary  purpose,  be  stopped  at  a  place  other 
than  the  usual  stopping-places,  is  possibly  true  ;  but  at  what  place 
cannot  be  anticipated,  and  therefore  they,  in  the  exercise  of  ordi- 
narv  diligence,  are  not  required,  as  we  have  said,  to  plank  every 
bridge  or  cattle-guard,  ana  have  the  whole  track  so  guarded  as  to 
prevent  accident  to  employes.  The  hazardous  nature  of  the 
Dnsiness  is  such  that  acciaents  occur  for  which  the  company  is  not 
responsible ;  and  this  is  one  of  them.  In  support  of  the  forego- 
ing views,  tmalogous  cases  might  be  cited.  Tne  facts,  however,  in 
such  cases  not  being  Uke  those  in  the  present  case,  we  are  content 
to  base  our  conclusion  on  principle. 

It  is  said  the  court  erred  in  not  submitting  the  question  of  neg- 
ligence to  the  jury,  but  as  there  is  no  dispute  as  to  the  facts  above 
stated,  we  think  it  was  for  the  court  to  determine  such  question  as 
a  matter  of  law. 
AflSrmed. 

Pullman  Palace  Car  Company 

V, 

Bluhm. 
(109  lUiTioift  ReparU,  20.) 

In  an  action  by  a  servant  against  his  master  to  recover  for  an  injtoy 
hy  the  nse  of  a  defective  derrick  in  raising  lumber,  the  question  aa 
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to  what  was  the  oause  of  the  injury,  or  the  combination  of  causes  producing 
the  result,  is  one  of  fact,  whicn  by  law  it  is  not  the  duty  of  this  court  to 
consider.    So,  also,  is  the  question  whether  the  daniaK^^s  are  excessive. 

In  case,  for  an  injury  by  the  breaking  off  of  tht^  plaintiff's  arm,  there  is 
no  error  in  admitting  proof  that  the  booes  at  the  fracture  had  fafled  to 
unite,  and  had  form^  what  is  called  a  **  false  joint,"  as  it  is  not  a  question 
of  law  for  the  court  to  determine  whether  this  was  the  result  of  the  break- 
ing of  the  arm  as  a  proximate  cause,  or  the  result  of  a  new,  independent 
factor.  Such  question  can  properly  be  tested  only  bv  hearing  the  evidmioe, 
and  submitting  the  questions  of  fact  to  a  jury,  under  appropriate  instroo- 
tions. 

A  plaintiff  cannot  hold  the  defendant  responsible  for  an  injury  to  himsel/ 
caused  even  in  part  by  his  own  fault  in  f aiung  to  use  ordinary  caze  or  ordi- 
nary judgment,  or  for  any  injury  not  resulting  from  the  fault  of  the  defend- 
ant, but  caused  by  some  new  intervening  cause  not  incident  to  the  injury 
caused  by  the  defendant's  wrongful  act  or  omission  of  duty. 

In  a  case  where  the  plaintiff's  arm  has  been  broken  from  the  negligent 
conduct  of  the  defendant,  and  the  plaintiff  exercises  ordinary  care  to  keep 
the  parts  together,  and  uses  ordinary  care  in  the  selection  of  surffeons  and 
doctors,  and  nurses,  if  needed,  and  employs  those  of  ordinary  skifl  and  care 
in  their  profession,  and  still,  by  some  unskillful  or  negligent  act  of  such 
surgeon,  doctor  or  nurses,  the  bones  fail  to  unite,  thereby  making  a  false 

Joint,  the  defendant,  if  responsible  for  the  break inff  of  the  arm,  will  be 
Lable  in  damages  for  the  unfavorable  result  of  the  injury. 

A  party,  when  injured,  is  bound  by  law  t  >  use  ordinary  care  to  render  the 
injury  no  greater  than  necessary.  It  is  his  duty  to  employ  such  surgeons 
and  nurses  as  rtrdinary  prudence  in  his  situation  may  require,  and  to  use 
ordinary  judgment  and  care  in  doing  so,  and  to  select  only  such  as  are  of  at 
least  ordinary  skill  and  care  in  their  profession.  But  the  law  does  not  make 
him  an  insurer  in  such  case. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
oountjjr. 

This  is  an  appeal  from  the  judgment  of  the  Appellate  Court 
affirming  a  juagment  against  appellant  for  the  sum  of  $3,500, 
rendered  in  the  Circuit  Court  in  fevor  of  appellee.  • 

The  action  rests  upon  allegations  by  appellee,  in  his  declaration, 
that  being  a  laborer  for  appellant,  using  a  defective  derrick  of  ap- 
pellant in  elevating  lumber  to  the  upper  part  of  a  building  of 
appellant,  he  was  hurt  by  the  falling  of  the  lumber  upon  him, 
"maiming,  bruising  and  buttering  him,  and  breaking  ana  bruising 
his  arm,  and  so  disabling  him  that  he  has  been  unable  to  do  man- 
ual labor  from  thence  liitlierto,  and  remains  still  in  the  same 
condition,"  and  that  tlie  falling  of  the  lumber  was  caused  "by 
reason  of  the  unskillful  and  defective  workmanship  of  defendant " 
in  constructing  and  erecting  the  derrick,  and  "  without  any  fault'* 
upon  the  part  of  plaintiff ;  and,  in  another  count,  that  the  injury 
was  the  result  of  "  poor  material "  used  in  constructing  the  derrick, 
and  of  unskillful  construction,  and  that  he  used  reasonable  care, 
and  that  the  falling  lumber  broke  his  arm  and  shoulder,  and 
otherwise  maimed  and  injured  him,  and  he  remained  so ;  and  in 
the  third  and  fourth  counts,  that  the  injury  done  to  him  was  great 
and  permanenL     There  is  no  allegation  that  the  injury  was  caused 
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by  tte  nnskillfal  or  negligent  mode  of  using  the  derrick.  The 
fiole  complaint  against  appellant  is,  that  the  derrick  furnished  for 
use  was  imperfect  and  unsafe. 

The  proofs  tend  to  show  that  certain  employes  of  the  appellant 
constructed  a  derrick  to  be  nsed  in  raising  lumber  and  materials 
in  the  finishing  of  a  house,  to  the  top  or  upper  parts  of  the  house, 
and  that  while  appellee  and  others  were  using  tlio  derrick  it  broke, 
and  the  lumber,  being  raised  at  the  time,  by  reason  of  the  break- 
ing of  the  derrick,  fell  upon  the  appellee,  bruising  him  and  breaking 
his  arm  between  the  snoulder  and  the  elbow ;  that  appellee  had 
fiui^cal  andjnedical  attention,  but  the  broken  bone  failed  to  unite, 
and  formed  what  is  called,  sometimes,  a   "  false  joint."     There 
vras  evidence  tending  to  show  that  this  failure  of  the  bones  to 
unite  is  a  result  which  may  be  permanent,  and  that  this  difficulty 
resulted  from  want  of  care  in  appellee,  or  from  bad  surgery,  or 
had  nursing,  etc.     There  was  also  evidence  tending  to  show  that 
the  injury  may  not  be  permanent,  and  that  appellee  used  ordinary 
care,  and  employed  surgeons,  doctors  and  nurses  of  ordinary  pro- 
fessional skill  and  care,  and  that  the  unfortunate  result  of  the 
hones  not  uniting  was  cause  1  by  merely  an  error  in  judgment  or 
exceptional  negligence  in  those  employed  to  treat  him. 
Zs%am,Zvncoln^  Burry  dk  liyeraon^  for  the  appellant. 
John  I/yle  Kmg,  for  the  appellee. 

DicocEY,  J. — ^We  cannot  inquire  into  or  consider  the  proposition 
of  counsel  for  appellant,  that,  as  he  says,  "  the  only  causes  of  the 
injury  were  the  carelessness  of  appellee  and  that  of  his  fellow- 
servants."  What  was  the  cause  or  the  injury,  or  the  combination 
of  causes  producing  the  result,  is  a  question  of  fact,  which,  by  law, 
it  is  not  tne  duty  of  this  court  to  consider.  So,  also,  is  the  ques- 
tion as  to  whether  the  damages  are,  or  are  not,  excessive. 

It  is  insisted  that  the  court  erred  in  permitting  plaintiff  to  prove, 
in  enhancement  of  his  damages,  that  his  arm,  wliich  was  broken 
between  the  shoulder  and  elbow,  was  not  cured,  and  that  the  parts 
of  the  bone,  instead  of  uniting  in  one,  had  failed  to  unite,  and 
formed  what  is  called  a  "false  joint."  Appellant  insists  that  tliis 
last  was  the  result  of  bad  surgery,  and,  to  be  proven,  should  have 
been  set  out  as  special  damages,  not  being,  as  he  suggests,  such 
damages  as  ordinarily  arise  from  a  broken  arm.  We  think  the 
declaration  is  sufficientlv  specific  to  admit  the  proof.  Whether 
this  particular  ailment  (the  false  joint)  was,  or  was  not,  the  result 
of  the  breaking  of  the  arm  as  a  proximate  cause,  or  the  result  of  a 
new,  independent  factor,  for  which  appellant  was  not  responsible, 
could  not  be  determined  by  the  court  as  a  question  of  law.  It 
could  be  properly  tested  only  by  hearing  the  evidence  and  submit- 
ting the  questions  of  fact  to  a  jury,  under  appropriate  instructions. 

There  is  evidence  tending  to  show  that  had  this  broken  arm  re- 
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ceired  ordinaiT  care  and  ordinary  profeeeioiial  skill,  the  parte 
would  have  united  with  little  or  no  permanent  injnry,  and  on  this 
hypothesis  alone  appellant  insists  that  the  matter  of  this  false  ioint 
should  have  been,  at  least  hypothetically,  eielnded  from  the  jury. 
We  understand  the  law  on  this  Bubject  to  be,  that  plaintiff  cannot 
hold  defendant  answerable  for  any  injury  caused,  even  in  part,  by 
the  fault  of  plaintiff  in  failing  to  use  ordinary  care  or  ordinary 
iudgment,  or  for  any  injury  not  reeolting  from  the  fanlt  of  de- 
fendant, bat  caused  by  some  new  interreningcause  not  incident 
to  the  injury  caused'  by  defendant's  wrong.     Thufl,  in  this  case,  if 
it  be  conceded  that  the  false  joint,  under  proper  care  and  skill, 
would  not  have  resulted  from  the  breaking  of  the  arm  alone,  but 
was  brought  about  by  the  subeequent  separation  of  the  parts  after 
they  had  Deen  properly  set,  and  oefore  nature  had  formed  a  firm 
nnion,  then,  if  this  subsequent  separation  of  the  parts  had  been 
caused  by  an  assault  and  battery  by  a  stranger,  or  some  foreien 
cause  by  which  appellant  had  no  connection,  and  which  was  not  in 
its  nature  incident  to  a  broken  arm,  plainly  appellant  ought  not  to 
be  held  to  answer  for  tha false  joint;  but  if  appellee  exercised  or- 
dinary care  to  keep  the  parts  togetlier,  and  used  ordinary  care  in 
the  selection  of  sui^eons  and  doctors,  and  nursee,  if  needed,  and 
employed  those  of  ordinary  skill  and  care  in  the  profession,  and 
still  by  some  unskillful  or  negligent  act  of  such  nurses,  or  doctors 
OP  sni^ons,  the  parts  became  separated,  and  the  false  joint  was 
result,  appellant,  if  responsible  for  ihe  breaking  of  the  arm, 
;ht  to  answer  for  the  injury  in  the  false  joint.     The  appellee, 
jn  injured,  was  bound  by  law  to  use  ordinary  care  to  render  the 
iry  no  greater  than  necessary.     It  was  therefore  his  duty  to  em- 
Y  such  surgeons  and  nurses  as  ordinary  prudence  in  his  situation 
uired,  ana  to  use  ordinary  judgment  and  care  in  doing  so,  and 
elect  only  such  as  were  of  at  least  ordinary  skill  and  care  in 
ir  profession.     But  the  law  does  not  make  hiin  an  insurer  in 
1  ease  that  such  surgeons  or  doctors,  or  nurses,  will  be  guilw- 
10  negligence,  error  m  judgment,  or  want  of  care.     The  liabil- 
to  mistakes  in  curing  is  incident  to  a  broken  arm,  and  where 
I  mistakes  occur  (the  injured  party  using  ordinary  care),  the 
iry  resulting  from  such  mistakes  is  properly  regarded  as  part  of 
immediate  and  direct  damages  resulting  from  the  breaking  of 
arm. 

V^ithout  discussing  each  ruling  of  the  court  in  the  matter  of  in- 
ictions,  it  is  sufficient  to  say  that  such  rulings  were  at  least  as 
arable  to  the  appellant  as  the  law  would  permit,  and  in  Bome 
)ects  more  so. 

'inding  no  error  in  law  in  the  record  of  the  proceedings  in  the 
suit  Court,  the  judgment  of  the  Appellate  Court  is  hereby  af' 
led. 
udgment  affirmed. 
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IiJ^mrieB  flrom  Defectiye  Derricks.— As  to  injuriee  from  defeotiTe  der- 
rioks  see  the  following  authorities.  Holden  v.  Fitchburg  R.  B.  Co.,  2  Am. 
A  BnR.  R.  R.  Gas.  94 ;  Derrenbacher  v.  Lehigh  Valley  R.  R.  Ck>.»  4  Am.  & 
Enc^.fi.  R.  Gas.  624;  Baker  v.  Alleghanj  V.  R.  R.  Co.,  8  Am.  &  Eng.  R.  R. 
Gas.  141;  Conlon  v.  Eastern  R.  Co.,  15  Am.  &  Eng.  R.  R.  Cas.  99;  Union 
F^c.  R  R.  Co.  t7.  J^,  15  Am.  &  Eng.  R.  R.  Cas.  158. 

Datj  of  Injnred  Party  as  to  Medical  Assistance.— Where  a  personal 
injury  occasioned  by  negligence  is  subsequently  increased  or  aggravated 
tlttough  the  fault  of  the  person  injured,  the  party  causing  the  oriffinal  injury 
is  not  liable  for  the  increase  or  aggravation.  Atlanta  oc  R.  A.  L.  R.  Co.  t;. 
Ayers,  58  Ghi.  12 ;  Bardwell  v.  Town  of  Jamaica,  15  Yt.  488. 

A  person  injured  through  the  fault  of  another  is  bcmnd  to  exercise  rea- 
eoname  care  and  skill  in  selecting  a  physician,  but  is  not  bound  to  employ 
the  best  professional  assiBtants.  Collins  v.  C^ty  of  Council  Bluffs,  82  Iowa, 
aa4;  Bice  v.  City  of  Des  Moines,  40  Iowa,  688. 

He  cannot  recover  for  injuries  occasioned  by  his  failing  altogether  to  send 
fofr  a  physician.    AUender  v.  Chicago,  R.  L  &  P.  R.  Co.,  87  Iowa,  264. 

UMskulful  Treatment  of  Injarr.— Where  the  person  injured  has,  how- 
ever, exercised  reasonable  skill  and  care  in  selecting  a  physician,  the  party 
causing  the  original  injury  is  liable  for  any  increased  damages  occasioned 
by  unskillful  treatment  Stover  v.  Inhabitants  of  Bluehill,  51  Me.  489;  East- 
mma  v.  Sanbom,  8  Allen,  (Mass.)  504;  Lyons  v.  Erie  R.  Co.,  57  N.  Y.  489. 

Or  even  for  death  which  ensues  from  such  cause.  Santer  v.  New  York* 
sic.,  R  R.  Co.,  66  N.  Y.  50. 


PBrnais 
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(Advance  Case,  Iowa,  October  28, 1884.) 

A  brakeman  in  the  employ  of  a  railroad  company  was  engaged  in  switch- 
ing cars.  He  was  on  a  car  which  was  being  pushed  by  an  engine.  At  the 
prqper  moment  he  uncoupled  the  car  and  signalled  to  the  en^|ine  to  stop, 
sufficient  momentum  having  been  communicated  when  the  engine  was  left 
some  twelve  or  fifteen  feet  l^hind,  thinking  it  had  stopped,  he  jumped  down 
on  the  track  in  pursuance  of  his  duty,  was  struck  by  the  engine  which  was 
still  advancing  and  was  injured.  In  an  action  against  the  rauroad  company 
to  recover  damages,  Jield,  that  it  was  competent  for  plaintiff  to  show  that 
tlie  condition  of  the  road-bed  was  such  that  ne  could  not  alight  except  upon 
the  track. 

The  circumstances  were  such  in  the  above  case  that  plaintiff  might  very 
well  have  concluded  that  the  engine  had  stopped  and  that  it  was  safe  for 
him  to  alight  on  the  track.  Held,  therefore,  that  whether  the  eng^eer  was 
negligent  in  runninf^  over  the  plaintiff  or  the  plaintiff  guilty  of  contributory 
negligence  in  alighting  y^as  for  the  jur^. 

It  was  not  error  to  permit  the  plaintiff  in  his  evidence  to  describe  a  *'  fly- 
ing switch  '*  when  he  did  not  state  that  the  same  was  the  transaction  in  the 
course  of  which  the  accident  occurred.  Particularly  was  this  the  case  in 
view  of  the  fact  that  the  company  defendant  put  in  evidence  a  rule  pro- 
hibiting their  servants  from  making  the  *'  flyiog  switch." 

It  was  not  error  to  permit  the  woman  who  nursed  the  plaintiff  to  testify 
that  he  had  at  the  time  of  hid  sickness  exhibited  to  her  a  piece  of  bone  which 
he  declared  he  had  just  taken  out  of  the  wound  caused  by  the  accident. 

Evidence  was  admissible  in  the  above  case  to  show  that  plaintiff,  uxK>n 
Btiming  work  after  above  accident,  limped. 
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Appeal  from  Van  Buren  District  Court. 

Action  to  recover  on  account  of  personal  injuries  sustained  by 
plaintiff  while  in  the  emplojinent  of  defendant  as  a  l)iakeiiiaii, 
which  are  alleged  to  have  Deen  caused  by  the  negligence  ct  t>ther 
employes  of  defendant  engaged  with  plaintiff  moperaiini^  the 
cars  at  the  time  of  the  injury.  There  was  a  verdict  and  jiid  cement 
thereon  for  plaintiff.  Defendant  appeals.  The  facts  of  the  case 
are  fully  stated  in  the  opinion. 

M.  A,  ZoWj  for  appellant. 
W.  M.    Walker  ana  W.  H.  C,  Jaques^  for  appellee. 

Beck,  J. — The  undisputed  evidence  in  the  case  estabUshes  the 
following  facts :  Plaintiff,  while  in  the  employment  of  defendant 
as  a  brakeman,  was  required,  in  the  discharge  of  his  duty,  to  assist 
his  co-employ6s  in-  attaching  a  car  which  stood  upon  a  side  track 
to  the  train  he  was  engaged  m  operating.  To  do  this  it  was  neces- 
sary to  draw  the  car  oackward,  from  tlie  side  track  where  it  waa 
found,  to  the  main  track,  and  then  to  move  it  by  a  forward  motion 
of  the  engine  through  a  switch  to  another  side  track,  thus  per- 
mitting the  train  to  pass  and  be  coupled  to  the  car,  taking  it  in 
the  rear.  This  was  done  by  what  is  called,  in  the  language  of  the 
train  men,  "  kicking."  The  engine  is  moved  forward  at  sufficient 
speed  to  give  the  cars  the  momentum  which  will  move  it 
to  the  place  where  it  is  desired  to  have  it,  and  while,  in  motion, 
the  engine  is  uncoupled  from  the  car,  and  is  then  stopped,  as  in 
this  case  was  the  purpose.  When  the  engine  and  car  had  reached 
the  main  track  from  the  side  track  first  mentioned,  they  were 
stopped,  and  plaintiff,  as  required  by  his  duty,  went  upon  the 
"  break-beam  of  the  car  at  tlie  end  next  to  the  engine  for  the 
purpose  of  drawing  the  coupling-pin  at  the  proper  time,  in  order 
to  permit  the  car  to  be  "  kicked'  upon  the  side  track.  After  suf- 
ficient momentum  was  obtained,  ne  drew  the  coupling-pin,  and 
Sjave  the  signal  to  stop  the  engine,  and  then,  waiting  until  the  car 
lad  moved  sixty  or  seventy-five  feet  and  had  gained  twelve  to  fif- 
teen feet  distance  from  the  engine,  he  went  from  the  "  break-beam" 
to  the  track,  stepping  between  the  rails  and  very  near  one  of 
them.  He  was  almost  immediately  struck  by  the  pijot,  and  his 
limbs  were  drawn  under  it.  By  clinging  to  the  pilot  lie  prevented 
his  body  from  being  drawn  under  it,  and  he  was  dragged  in  this 
position  seventy-five  feet,  when  the  engine  was  stopped  and 
backed,  and  he  was  thus  released  from  the  peril.  His  duty  re- 
quired him  to  couple  the  engine  to  the  train  which  had  been  left 
on  the  main  track,  and  to  wliich  the  engine  was  to  be  "  backed  " 
after  "  kicking  "  the  car.  The  plaintiff  testifies  that  after  giving 
the  signal  for  stopping  the  engine,  and  after  the  car  had  gone 
sixty  or  seventy-five  feet,  gaining  upon  the  engine  twelve  or  fi^een 
feet,  he  believed  that  the  engine  had  stopped,  and  therefore  he 
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'Went  to  the  ground,  and  tliat  lie  alighted  between  the  rails  for  the 
reafion  that  the  condition  of  the  track  would  not  permit  him  to 
alight  outside  of  them.  The  foregoing  facts  are  stated  in  the  tes- 
timony of  plaintiff,  and  are  not  contradicted  by  other  witnesses. 
The  engineer  states  that  the  engine  could  have  been  stopped  in 
the  distance  of  forty-eight  or  fifty  feet  The  fireman,  when  plain- 
tiflf  pulled  the  coupling-pin,  directed  the  engineer  to  stop  the 
enfflne. 

We  shall  proceed  to  the  consideration  of  the  objections  to 
the  judgment  of  the  district  court  in  the  order  we  find  them  dis- 
cussed m  the  printed  argument  of  defendant's  counsel.  The 
plaintiff  was  permitted  to  testify,  against  defendant's  objection, 
to  the  condition  of  the  track,  for  tiie  purpose  of  showing  that  he 
could  not  safely  and  without  diflSculty  nave  reached  the  groimd  out- 
side of  the  railiB.  The  evidence,  we  think,  was  competent.  It  was 
plaintiff's  duty,  as  soon  as  he  could  do  so  with  safety,  to  leave  the  car 
in  order  to  couple  the  engine  to  the  train.  This  ne  was  required 
to  do  expeditiously,  that  there  should  be  no  delay.  If  he  could 
have  aHgnted  outside  of  the  rails,  there  would  have  been  no  dan- 

15r.  The  evidence  sufficiently  accounts  for  his  not  attempting  to 
o  so.  If  he  could  not  alight  outside  of  the  rails,  he  was  justi- 
fied, as  we  shall  soon  see,  in  attempting  to  reach  the  ground  inside 
of  ihe  rails,  if  it  could  have  been  done  in  the  exercise  of  reason- 
able care  and  caution.  The  purpose  of  the  evidence  was  not,  as 
defendant's  counsel  insists,  to  establish  the  negligence  of  defend- 
ant in  failing  to  have  the  track  in  proper  condition. 

The  plaintiff  was  permitted  to  testify,  against  defendant's 
objection,  that  when  he  left  the  car  he  thought  the  engine  ^^  had 
plenty  of  time  to  stop,"  and  had  stopped.  The  plaintiff  had  di- 
rected, by  proper  signal,  the  engineer  to  stop  the  engine ;  he 
believed,  from  tne  fact  that  the  distance  between  the  car  and  en- 
gine had  increased  to  12  or  15  feet,  that  the  speed  of  the  engine 
was  diminishing,  and,  according  to  the  testimony  of  himself  and 
the  engineer,  the  engine  had  gone  a  distance  sumcient  to  enable 
the  engineer  to  bring  it  to  a  full^stop.  He  was  authorized  by  the 
law  to  trust  in  the  care  and  diligence  of  the  engineer,  and  to  act 
in  the  belief  that  he  had  taken  proper  action  to  stop  the  engine. 
Beems  v.  Chicago,  R.  I.  &  P.  Ky.  Co.,  58  Iowa,  150 ;  s.  o.,  6  Am. 
&  Eng.  R  R  Cas.  222 ;  10  Am.  &  iW.  R  R  Cas.  658  ;  Steel  v. 
Central  Ry.  of  Iowa,  43  Iowa,  109.  But  if,  notwithstanding,  he 
knew  the  engine  was  approaching  him  at  a  dangerous  speed,  he 
would  have  been  ^ilty  of  negligence  in  attempting  to  descend 
to  the  track,  and  ne  was  not,  in  that  case,  justified  in  believing 
that  the  engine  had  stopped.  But  it  must  be  remembered  that  in 
the  position  he  occupied,  being  right  before  the  engine  upon  the 
moving  car,  he  could  rest  his  eye  upon  no  object,  either  on  the  car 
*pr  upon  the  grotmd,  which  would  enable  him  to  determine  readily 
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that  the  engine  had  not  stopped.  The  forward  movement  of  his 
body  with  the  car,  and  the  increasing  separation  of  the  car  and 
engine,  would,  without  the  closest  attention  and  reflection,  after 
viewing  the  engine  in  its  relation  to  objects  upon  the  ground,  in- 
duce the  belief  that  the  engine  had  stopped.  He  coula  not  liave 
determined,  in  the  exercise  of  due  care,  that  the  engine  had  not 
ceased  to  move.    He  was  authorized,  therefore,  to  believe  the  en- 

fine  had  stopped,  and  he  was  not  negligent  in  being  mistaken  in 
is  belief.  Tne  evidence  objected  to  was  not  in  the  nature  of  an 
opinion  upon  an  important  fact,  as  counsel  for  defendant  claims, 
but  afEords  proof  that  plaintiff  was  not  negligent. 

The  plaintiff  testified  that  a  piece  of  the  bone  of  his  frac- 
tured leg  came  from  an  ulcer  caused  by  the  injury.  A  woman 
who  nui-sed  him  while  he  was  confined  in  his  l)ea  was,  against  de- 
fendant's objection,  permitted  to  testify  that  plaintiff  at  the  time 
called  her  to  him  and  exhibited  to  her  a  piece  of  bone  which  Le 
declared  he  had  just  taken  from  the  wound.  Tlie  evidence  is 
competent,  for  the  reason,  if  for  no  other,  that  it  tended  to  cor- 
roborate plaintiff's  testimony  as  to  the  extent  of  liis  injuries. 

Certain  witnesses  were  permitted  to  testify  that  after  the  in- 
jury plaintiff,  while  engaged  in  labor,  limped.  The  objection 
raised  by  defendant  to  this  evidence  is  not  well  taken.  Surely, 
the  fact  that  one  limps  while  walking  in  the  discharge  of  his  orm- 
nary  duty  is  evidence  of  lameness,  and  indicates  an  injury  of  the 
limb  and  its  extent.  It  is  not  in  the  nature  of  declarations,  none 
of  which  were  shown  by  the  evidence  in  question. 

The,  plaintiff  in  his  testimony  described,  probably  errone- 
ously, wnat  is  called  a  "  flying  switch."  He  did  not,  however, 
say  that  it  was  made  at  the  time  of  the  accident.  Defendant  ob- 
jected to  this  evidence.  A  rule  of  the  defendant  forbidding  "fly- 
ing switches"  was  introduced  in  evidence  without  objection.  We 
cannot  ima^ne  that  any  prejudice  resulted  to  defendant  from  the 
evidence.  If  the  jury  understood  that  the  "  flying  switch  "  was 
made  by  plaintiff,  which  we  think  quite  improbable,  they  would 
have  understood  that  it  was  donfe  in  violation  of  a  rule  forbidding 
it,  which  would  have  been  to  the  prejudice  of  plaintiff. 

The  plaintiff  in  an  amended  petition,  in  stating  the  circum- 
stances of  the  accident,  alleges  tnat  he  got  down  from  the  car 
after  he  supposed  the  engine  nad  stopped.  This  averment  was  re- 
peated by  the  court  below  in  stating  to  the  jury  the  pleadings  in 
the  case.  It  is  now  made  the  ground  of  an  objection  to  the  judg- 
ment, for  the  reason  that  it  may  have  justified  the  juryin  nola- 
ing  that  plaintiff's  supposition  was  a  material  issue.  The  court 
surely  did  not  refer  to  the  allegation  as  raising  an  issue,  but 
simply  as  an  averment  of  a  fact  tending  to  show  plaintiff's  care. 
Ana,  as  we  have  pointed  out  in  the  third  point  of  this  opinion, 
this  was  a  proper  matter  to  be  considered  for  that  purpose.  There 
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"Was  no  error  in  the  instruction  on  account  of  the  matter  com- 
plained of  by  defendant. 

The   court  below,  in  the  fifth  instruction,  after  directing  the 
jiiiy  as  to  the  effect  of  care  and  negligence  of  the  engineer  and 
nreman,  in  fixing  defendant's  liability,  informed  the  jury  that 
**  they  ^ould  next  inq uire,  ^  Was  the  plaintiff  careless  or  negli- 
gent in  what  he  did  which  contributed  to  the  injury  ?' "     We  ai&- 
cover  no  fault  in  the  instruction.     It  simply  directs  the  jury  that 
they  should  consider  acts  of  negligence  wnich  contributed  to  the 
injury,  and  that  other  acts,  not  contributing  to  the  injury,  though 
they   may  have  been  negligent,   ought    not  to  be  considered. 
Whether  plaintiff  was  chargeable  with  contributory  negligence 
was  a  question  for  the  jury.     But  coimsel  for  defendant  insists 
that  "  the  only  negligence  imputable  to  the  plaintiff  arises  from 
the  fact  that  ne  stepped  down  on  the  track  in  front  of  the  moving 
engine,"  and  "  if  that  was  negligence  it  was  necessarily  the  proxi- 
mate cause  of  his  injury."     The  mere  act  of  stepping  down  in 
front  of  the  engine  was  not  necessarily  negligent.     If  plaintiff 
was  authorized  to  believe  that  the  engine  had  stopped  or  would  be 
stopped  before  it  reached  him,  he  would  not,  as  we  have  seen,  be 
neghgent,  and  while  his  act  of  stepping  down  was  the  proximate 
cause  of  the  injury,  it  was  not  a  negligent  act  which  bars  nim  from 
recovery.     See  Crowley  v.  B.,  C.  K.  &  N.  Ry.  Co.  s^wpra. 

The  court,  in  the  ninth  instruction,  directed  the  jurv  that 
the  engineer  was  not  bound  to  anticipate  that  plaintiff  would  step 
upon  me  track  before  the  engine  "unless  ormnary  care  and  pru- 
dence required  him  to  anticipate  such  a  movement."  It  is  not  now 
insisted  that  there  was  no  evidence  authorizing  the  jury  to  find 
that  the  engineer  should  have  anticipated  the  movement  of  plain- 
tiff. We  think  differently.  The  engineer  knew  that  plaintiff 
was  required  to  act  with  celerity  in  order  that  the  train  should 
not  be  delayed  by  his  failing  to  be  promptly  on  hand  to  couple 
the  engine  to  it ;  that  the  engine  could  be  stopped  in  the  distance 
of  about  50  feet ;  that  it  had  run  further  than  that  distance,  and 
that  plaintiff  was  not  in  a  position  in  which  he  could  mark  the 
movement  of  the  engine  so  as  readily  to  determine  whether  it  had 
stopped ;  and,  witha^  that  plaintiff,  m  the  discharge  of  his  duty, 
was  required  to  leave  tHe  car  just  as  soon  as  he  beueved  that  the 
engine  had  stopped.  In  our  opinion,  the  jury  could  not  have 
f aued  to  find  that  ordinary  care  and  prudence  reqtdred  the  engi- 
neer to  anticipate  the  movement  of  plaintiff. 

The  Court,  in  several  instructions,  directed  the  jury  that  if 
they  found  plaintiff  stepped  upon  the  track  where  a  reasonably 
prudent  man  would  not  nave  done  so,  and  that,  although  he  may 
nave  given  a  signal  to  stop  the  engine,  "yet  he  would  have  no 
right  to  ^suppose  that  it  Had  so  stopped,  and  to  act  on  such  suppo- 
sition, when  by  the  use  of  his  eyes  ne  could  have  easily  seen  that 
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it  had  not,  if  a  person  of  ordinary  care  and  prudence  would  have 
80  used  his  eyes/'  We  have  poiuted  out  that  the  plaintiff,  in  the 
exercise  of  ordinary  care,  could  have  stepped  upon  the  track  in 
the  belief,  warranted  by  the  circumstances,  that  the  engine  had 
stopped  or  would  be  stopped,  and  that  he  could  have  well  done 
this  without  the  use  of  his  eyes,  which,  as  we  have  shown,  would 
have  aided  him  but  little  in  determining  the  speed  of  the  engine, 
or  whether  it  in  fact  was  moving.  The  instructions,  surely,  pre- 
sent the  case  as  favorable  to  defendant  as  the  law  justifies. 

Another  instruction  directed  the  jury  that  if  they  found 
plaintiff  stenped  upon  the  track  in  front  oi  the  engine  so  near  as 
to  render  tne  act  dangerous,  he  cannot,  recover.  It  is  insisted 
that  the  instruction,  in  effect,  took  the  case  from  the  jury.  But 
it  must  be  considered  in  connection  with  other  instructions, 
which  pointed  out  that  if  the  plaintiff  did  step  before  the  engine 
in  the  exercise  of  reasonable  care  and  prudence,  he  is  not  charge- 
able with  negligence. 

The  instructions  asked  by  defendant  were  either  in  conflict 
with  those  given  or  a  repetition  thereof,  and  were  properly  re- 
fused. 

The  evidence  touching  the  negligence  of  defendant  and 
the  case  of  plaintiff  sufficiently  supports  the  verdict.  We  dis- 
cover no  ground  for  disturbing  the  judgment  of  the  district 
court.     It  is  therefore  affirmed. 

Conplinjr  Gars. — Ab  to  the  authorities  upon  injuries  to  Bervants  re- 
ceived while  coupling  cars,  see  generally  Chicago,  B.  &  Q.  Ry.  Co.  v,  War- 
ner, and  note,  irtfra. 


Lawless 

V. 

CoNNBonouT  RrvEB  Railboad  OoHPAirr. 
(186  Massachusetts  Reports,  1.) 

At  the  trial  of  an  action  against  a  railroad  corporation  for  personal  in- 
juries occasioned  to  the  plaintiff  while  in  its  employ  as  a  brakeman,  hv 
reason  of  the  draw-bar  on  a  locomotive  engine  bemg  too  low  for  the  work 
for  which  it  was  used,  if  the  facts  are  in  dispute,  the  defendant  is  not  enti- 
tled to  a  ruling  that,  upon  all  the  evidence  in  the  case,  the  plaintiff  cannot 
recover;  and  that,  if  the  jury  find  that  the  only  defect  in  the  engine  was  the 
height  of  the  draw-bar,  the  plaintiff  cannot  recover. 

At  the  trial  of  an  action  against  a  railroad  corporation  for  personal  in- 
juries occasioned  to  the  plaintiff  while  in  its  employ  as  brakeman,  by  reason 
of  the  draw-bar  on  a  locomotive  engine  being  too  low  for  the  work  for 
which  it  was  used,  the  defendant  has  no  ground  of  exception  to  a  refusal  to 
role  that  "  if  the  jury  find  that  the  conductor,  or  an^  person  in  charge  of 
7^  oars  at  the  timei  directed  the  coupling  of  an  engme  to  a  car  the  draw- 
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bars  of  which  were  of  u&equal  height,  whereby  the  injury  was  caused,  the 
plaintifiF  catmot  recover,  the  injury  being  the  result  of  the  carelessness  of  a 
fellow  servant." 

The  fact  that  a  brakeman  in  the  employ  of  a  railroad  corporation  knew, 
or  might  have  ascertained,  that  the  dntw-bars  of  a  locomotive  engine  and  of 
a  car  to  which  it  was  to  b»  coupled  by  him  while  standinv^  upa-i  a.  plank  in 
front  of  the  engine,  were  of  unequal  height,  so  that  i  hey  won  Id  be  likely  to 
pass  each  other  instead  of  coupling  together,  though  furnishing  strong 
evidence  of  carelessnees  on  his  part,  will  not,  as  matter  of  law,  preclude  him 
from  maintaining  an  action  against  the  corporation  for  injuries  occasioned 
by  reason  of  the  draw-bars  so  passing  each  other,  that  of  the  engine  being 
too  low  for  the  purpose  for  wmch  it  was  used. 

Tort,  for  personal  injuries  occasioned  to  the  plaintiff  while  in 
the  defendant's  employ  as  a  brakeman,  by  a  locomotive  engine 
alleged  to  have  been  improperly  constructed.  At  the  trial  in  the 
superior  court,  before  Gardner,  J.,  the  jury  returned  a  verdict 
for  the  plaintiff  in  the  sum  of  $4,500 ;  and  the  defendant  alleged 
exceptions.     The  facts  appear  in  the  opinion. 

G,  WeUsj  for  the  defendant. 

G,  JH.  Stearns,  for  the  plaintiff. 

CoLBUBN,  J. — The  rules  of  law  which  are  applicable  to  this  case 
are  well  settled  in  this  commonwealth. 

It  was  the  duty  of  the  defendant  to  furnish  a  locomotive  engine 
suitable  for  the  work  which  it  required  the  plaintiff  to  perform 
with  it,  and  to  exercise  ordinary  care  in  the  performance  of  this 
duty,  and  it  was  responsible  to  the  plaintiff,  if  he  was  usinff  due 
care  for  an  injury  resulting  from  its  negligence  or  want  of  ordinary 
care  in  tliis  respect.  It  did  not  necessarily  discharge  this  duty  by 
entrusting  it  to  suitable  servants  and  agents,  but  was  responsible 
for  the  negligence  or  want  of  ordinary  care  of  such  servants  and 
agents  in  tne  performance  of  the  duty  required  of  them.  Such 
servants  or  agents,  in  the  performance  of  this  duty,  were  not  the 
fellow  servants  of  the  plaintiff,  but  were  charged  with  the  duty 
required  of  the  defendant.  Ford  v.  Fitchburg  Eailroad,  110 
Mass.  240.  Holden  v.  Fitchburg  Eailroad,  129  Mass.  268.  Hough 
V.  Railway,  100  U.  S.  213. 

If  the  engine  was  suitable  for  the  work  for  which  it  was  de- 
signed to  be  used  and  was  used  the  defendant  was  not  responsi- 
ble to  the  plaintiff  for  an  injury  resulting  from  the  manner  in 
which  it  was  used  by  his  fellow  servants. 

It  appeared  in  evidence  that  the  engine  in  question  was  new 
when  it  came  on  the  road  of  the  defendant,  some  three  or  four 
months  before  the  accident ;  that,  during  all  the  time  it  had  been 
on  the  road,  it  was  used  as  a  "  switcher  ;^'  that  it  had  on  the  for- 
ward end  a  draw-bar  or  hunter,  some  of  the  witnesses  giving  it 
one  name  and  some  the  other,  the  device  serving  the  double  pur- 
pose of  draw-bar  and  hunter.  The  only  defect  claimed  in  the  en- 
gine was,  that  this  draw-bar  was  too  low  for  the  purpose  for  which 
18  A.  &  £.  R.  Cafl.^7. 
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it  was  designed  and  used,  so  that  it  was  liable  to  piiss  under  the 
draw-bar  or  bunter  of  the  car  to  which  it  was  to  be  attaclied,  and 
did  so  on  the  occasion  of  the  accident.  Whether  tlie  draw-bar 
was  too  low,  and,  if  so,  whether  that  rendered  the  engine  unsnit- 
able  for  the  work  for  which  it  was  designed  and  used,  were  ques- 
tions for  the  jury. 

The  plaintiff,  by  engaging  in  the  work  he  was  doing,  took  all 
the  risks  ordinarily  incident  to  that  work.  He  was  bound  to  ex- 
ercise such  care  for  his  own  protection  as  the  kind  of  work  in 
which  he  was  engaged  reasonably  required.  He  had  a  right  to  as- 
sume that  the  defendant  had  furnished  a  suitable  engine,  bnt  if 
he  discovered,  or  by  the  exercise  of  ordinary  care  ought  to  have 
discovered,  that  the  engine  was  defective  because  the  draw-bar 
was  too  low,  that  was  an  important  element  in  determining  the  de- 
gree and  kind  of  care  required  of  him  in  its  use.  The  facts  were 
m  dispute.  The  testimony  of  the  plaintiff  was,  in  substance,  that 
he  haa  not  been  upon  the  engine  much ;  that  he  did  not  think  he 
had  coupled  a  car  to  the  front  of  the  engine  more  than  four  times; 
that,  when  the  engine  first  approached  tne  car,  it  stopped  ten  feet 
from  it ;  that  he  aid  not  notice  the  height  of  the  car,  and  did  not 
know  there  was  any  danger  that  the  bimter  of  the  engine  would 
pass  under  that  of  the  car  until  he  actually  attempted  to  make  the 
coupling  and  got  hurt. 

On  the  other  hand,  the  engineer  testified  that  the  plaintiff  bad 
worked  on  the  engine  most  of  the  time  it  had  been  in  use ;  that, 
as  the  engine  approached  the  car  on  the  occasion  in  question  the 
plaintiff  jumped  out  and  the  bunter  of  the  engine  passed  under 
that  of  the  car ;  that  he  had  a  conversation  with  the  plaintiff  about 
this,  and  the  necessity  of  using  a  crooked  link,  before  the  attenipt 
to  connect  was  actually  made  by  the  plaintiff.  There  was  also 
other  testimony  bearing  upon  these  points. 

Whether  the  plain  tin  was  in  the  exercise  of  due  care,  und^ 
all  the  facts  and  circumstances  which  might  be  found  to  be  estab- 
lished by  the  evidence,  was  for  the  jury.  The  court  was  not  to 
pass  upon  the  weight  of  the  evidence,  but  only  to  detemune 
whether  there  was  evidence  which  should  be  submitted  to  the  jury. 
Forsyth  v.  Hooper,  11  Allen,  419. 

For  these  reasons  we  are  of  opinion  that  the  defendant  was 
not  entitled  to  the  first  or  second  instruction  requested. 

The  fourth  instruction  requested  should  not  have  been  given. 
It  does  not  include  the  element  of  knowledge  of  any  difference  in 
height,  on  the  part  of  the  person  giving  the  direction,  which  would 
seem  to  be  essential  to  render  lum  careless.  If  it  had  included 
such  knowledge,  in  giving  it  the  court  must  practically  have  held 
that  an  employer  would  not  be  liable  for  an  injury  resulting  from 
the  use  of  an  unsuitable  machine,  which  he  had  negligenuy  fur- 
nished for  use,  unless  he  personally  gave  the  diiBCtion  to  use  it. 
Oayzer  v.  Taylor,  10  Gray,  274. 
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The  third  and  fifth  requests  raise  snbstantiallj  the  same  ques- 
tion, and  may  be  considered  together. 

We  are  of  opinion  that  the  defendant  was  not  entitled  to  have 
these  instructions  given  without  qualification.  We  do  not  think  the 
existence  of  the  facts  supposed  would  show  the  plaintiffs  careless- 
ness BO  clearly  and  beyond  all  controversy  that  it  should  be  held 
as  a  matter  of  law  that,  if  these  facts  were  found,  he  could  not  re- 
cover, though  they  might  furnish  strong  evidence  of  his  careless- 
ness. Snow  V.  Housatonic  Railroad,  8  Allen,  441 ;  Graynor  v.  Old 
Colony  &  Newport  Railway,  100  Mass.  208  ;  Oha£Eee  v.  Boston  & 
Lowell  Raihroad,  104  Mass.  108. 

The  fact  that  a  person  voluntarily  takes  some  risk  is  not  con- 
dnsive  evidence,  under  all  circumstances,  that  he  is  not  using  due. 
care.  Thomas  v.  Western  Union  Telegraph,  100  Mass.  156 ;  Ma- 
honey  V.  Metropolitan  Railroad,  104  l^iss.  73.  The  plaintiff  was 
engaged  in  pert onninff  the  duty  required  of  him,  and  it  was  neces- 
sary that  the  cars  shoiQd  be  moved  quickly  to  make  way  for  an 
expected  train.  K  the  plaintiff  had  the  knowledge  supposed  in 
the  requests  for  instructions,  the  question  of  his  due  care  depended 
to  some  extent  upon  the  view  the  jury  mi^ht  take  of  his  neces- 
sity for  inmiediate  action,  the  distance  the  hunters  would  have  to 
pass  each  other  before  the  car  and  engine  would  come  so  near 
together  to  injure  him,  the  speed  at  which  the  engine  was  mov- 
ing, the  knowledge  he  had  that  the  engineer  knew  the  danger,  the 
confidence  he  was  entitled  to  have  that  the  engineer  would  so  man- 
age the  engine  as  not  to  injure  him,  the  reliance  he  was  reasonably 
entitled  to  place  upon  his  ability  to  make  the  connection  so  as  to 
prevent  the  hunters  passing,  and  probably  other  circxunstances. 

Under  all  the  instructions  given  we  do  not  think  the  jury  wexe 
likely  to  be  misled. 

Exceptions  overruled. 

Injuries  Arising  from  Cars  with  Coupling  of  Unequal  Height—There 
aire  several  authorities  holding  that  a  servant  upon  a  railroad  is  not  entitled 
to  recover  damages  for  an  accident  occasioned  by  the  simple  fact  that  cars 
in  the  same  train  happen  to  have  oooplings  of  unequal  height.  Fort  Wavne, 
J.  &  8.  B.  B.  Co.  V.  Qildersleeve,  88  Mich.  188;  Botsford  v.  Central  Michigan 
B.  Co.,  88  Mich.  266;  HodgkinB  v.  Eastern  B.  Co.,  119  Mass.  419;  Hulett  v. 
St.  Loois,  B.  C.  &  N.  B.  Co.,  67  Mo.  289;  Toledo,  etc.,  B.  Co.  v.  Asbory,  64 
m.  429. 

Bat  see  Muldowneyv.  Qlinois  Central  B.  Ca,  86  Iowa,  462;  Penna.  Co.  «• 
Long,  15  Am.  &  Eng.  B.  B.  Cas.  846. 

Conpling  Cars. — ^As  to  the  authorities  upon  injuries  to  servants  received 
while  coupling  cars,  see  generally,  Chicago,  B.  &  Q.  B.  Co.  t;.  Warner,  and 
Bole,  infiixL 
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Chioago,  Bublington  &  QuiNCY  Railroad  Co. 

V, 

Warner. 
(108  lUinois  Reports,  588.) 

Where  a  railway  compan j  has  in  use  on  its  road,  freight  cars  without  end 
ladders,  steps  and  handles,  which  are  necessary  in  coupling  or  uncoupling 
while  tbe  cars  are  in  motion,  and  a  freight  conductor  is  cognizant  of  this 
fact,  it  is  clearly  his  duty,  before  attempting  to  pass  from  the  side  to  the  end 
of  the  car  for  the  purpose  of  uncoupling  it,  to  ascertain  whether  it  is  one  of 
that  kind,  and  if  he  fiadn  it  is.  it  is  negligence  on  his  part  to  attempt  to  make 
the  uncoupling  while  the  train  is  in  motion. 

In  cases  of  negligence  i^esulting  in  the  infliction  of  a  personal  injury,  the 
damages,  to  a  large  extent,  rest  in  the  discretion  of  the  jury.  About  all 
the  court  can  do  is  to  confine  the  jury  in  their  assessment  to  such  damages 
as  are  shown  by  the  eyidence  to  result  necessarily  from  the  injury  com- 
plained of. 

No  proof  is  reouired  of  facts  which  everybody  is  presumed  to  know. 
When  such  facts  oeoome  material,  it  is  the  duty  of  courts  and  jurors  to  take 
notice  of  them,  and  act  upon  without  proof. 

So  in  a  suit  to  recover  damages  for  the  loss  of  an  arm,  etc.,  no  proof  to 
show  that  such  loss  would  impair  the  partyV  ability  to  pursue  his  ordinazy 
business  is  necessary,  upon  which  to  base  an  instruction  relating  to  damages 
growing  out  of  the  want  of  such  ability. 

Proof  of  the  crushing  and  mangling  of  a  plaintiff's  arm  from  the  fingers 
up  to  within  a  few  inches  of  the  shoulder,  and  of  its  subsequent  amputation 
at  the  shoulder,  is  sufficient  evidence  of  such  degree  of  pain  on  his  part 
as  to  make  it  a  proper  element  to  be  considered  by  the  jury  in  estimrang 
damages. 

In  a  case  against  a  railroad  company  to  recover  damages  for  a  peoBonal 
injury,  where  several  acts  and  omissions  of  duty  were  chuged  as  negligenoe 
and  the  cause  of  the  injury,  it  was  held,  that  a  failure  to  prove  each  and  aU 
of  the  alleged  acts  and  omissions  did  not  constitute  a  variance. 

An  instruction  in  an  action  to  recover  for  a  personal  injury  resulting  in 
the  loss  of  an  arm,  etc.,  informed  the  jury  that  in  case  they  found  for  the 
plaintiff  it  would  be  proper  to  consider  certain  things,  and  '*all  damages, 
present  and  future,  wnicn,  from  the  evidence,  can  be  treated  as  the  neces- 
sary and  direct  result  of  the  injuiy  complained  of:"  Held,  that  the 
instruction  was  not  subject  to  the  objection  of  leaving  a  question  of  law  to 
the  jury. 

Instructions  should  be  based  upon  evidence  relating  to  the  general  or  some 
particular  aspect  of  the  case,  and  it  is  the  duty  of  the  court  to  determine  in 
the  first  place  whether  there  is  any  evidence  relating  to  the  hypothesis 
assumed  b^  a  particular  instruction.  So  if  there  is  evidence  tending  to  prove 
a  fact,  an  instruction  that  if  such  fact  is  not  proved  the  verdict  should  be  a 
certain  way,  is  erroneous,  as  not  being  based  on  evidence,  and  so  submitting^ 
a  question  of  law  to  the  jur^r. 

One  of  the  main  issues  in  an  action  against  a  railroad  company  was, 
whether  the  injury  of  the  plaintiff  was  caused  by  the  negligence  of  the  com- 
pany in  its  failure  to  furnish  a  car  in  question  with  proper  steps  or  an  end 
ladder.  An  instruction  was  asked,  that  if  the  jury  behoved,  from  the  evi- 
dence, that  the  plaintiff  had,  before  the  trial,  made  written  statements  of 
the  cause  of  the  accident  to  an  agent  of  the  defendant,  wherein  he  attrib- 
uted the  accident  to  l^e  manner  in  which  the  engineer  slacked  up  the  train. 
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nnd  the  way  in  which  the  car  door  Blid,  as  well  as  to  the  abeenoe  of  a  step, 
and  that  such  BCatementB  were  true,  and  that  the  accident  could  not  have 
happened  if  the  engineer  had  not  slackened  upas  he  did,  the  plaintiff  could 
noc  recover.  It  was  held,  the  instruction  was  properly  refused,  as  it  gave 
undue  prominence  to  a  part  of  the  evidence,  and  tended  to  divert  the  atten- 
tion of  the  jury  from  the  main  issue,  and  cause  them  to  decide  the  whole 
oaae  upon  a  mere  subordinate  issue. 

Whether  there  is  any  evidence  upon  a  aven  pcnnt  or  issue,  or  not,  is 
purely  a  question  of  law  to  be  determined  by  the  court,  and  it  is  not  proper 
to  sapmit  such  question  to  the  jury. 

If  a  reviewing  court  can  see  that  a  case  has  been  fairly  tried,  and  that  the 
judCTient  is  clearly  right  upon  the  facts  or  merits,  and  that  another  trial 
^Fomd  result  the  same  way,  it  will  not  reverse  b  'cause  of  an  error  in  the 
^ving  or  refusing  of  an  instruction.  But  when  the  case  is  a  close  one  on 
the  facts,  and  the  evidence  is  about  evenly  balanced,  a  reversal  will  be  had 
for  any  substantial  error  in  the  trial  court  on  a  material  question  that  may 
have  turned  the  ecale  in  favor  of  the  successful  party. 

£^  pleading  the  general  issue  the  defendant  admito  the  sufficiency  of  the 
deciaration,  which  he  cannot  afterward  (question  by  motion  to  exclude  the 
evidence  under  it.  To  question  the  sufficiency  of  a  declaration  the  defend- 
ant should  demur  to  it,  or  move  in  arrest  of  judgment. 

Appeal  from  the  Appellate  Gonrt  for  the  first  district ;  heard 
in  that  court  on  appeal  from  the  Circnit  Comi;  of  Cook  connty. 
Melville  W.  FyJXer^  for  appellant. 
Thomas  Oratiy  and  W,  S,  Johnson^  for  appellee. 

MuuacY,  J. — On  the  10th  of  August,  1877,  Samuel  Warner,  the 
appellee,  brought  an  action  on  the  case  in  the  Oook  Circnit  Clonrt^ 
against  tibe  Chicago,  Burlington  &  Quincy  Kailroad  Company,  the 
appellant,  to  recover  damages  for  personal  injuries  received  by  him 
while  in  iJie  employment  of  the  company,  and  which  are  claimed  to 
have  been  occasioned  through  its  negligence.  There  was  a  trial  on 
the  merits  in  the  circuit  court,  resulting  in  a  verdict  and  judgment 
in  favor  of  appellee,  and  against  the  appellant,  for  $5,000.  This 
judgment,  on  appeal  to  the  appellate  court  for  the  first  district, 
was  affirmed,  and  the  company  brings  the  case  here  for  re- 
view. 

The  accident  giving  rise  to  the  present  suit  occurred  about  two 
o'clock  in  the  morning  of  the  20th  of  August,  1875,  at  Buda, 
Bureau  county,  this  State,  on  the  main  track  of  the  company's  road. 
Appellee  had  been  in  the  company's  service  about  six  years — ^the 
first  four  as  brakeman,  and  the  last  two  as  freight  conductor.  At 
the  time  of  the  accident  he  had  charge  of  a  freight  train,  and  was 
proceeding  to  uncouple  and  detach  a  car  therefrom,  the  train  at 
the  time  being  in  motion.  For  this  purpose,  by  means  of  steps 
running  up  the  side  and  near  the  end  of  the  car,  he  had  climbed 
about  half  wav  up  to  the  top,  when,  standing  upon  one  round  of 
the  steps  and  holding  with  one  hand  to  another,  he  threw  himself 
around  the  comer  oi  the  car,  expecting  to  get  hand  and  foothold  on 
similar  steps  on  the  other  side,  ironi  whence  he  could  easily  have 
passed  to  the  dead-wood  in  the  center  of  the  end  of  the  car,  where 
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the  uncoupling  had  to  be  made,  but  it  so  happened  tlie  car  in  qnes- 
lion  had  no  Bach  steps  on  it,  and  there  being  nothing  there  wliich 
he  could  take  hold  of,  appellee  lost  his  balance  and  fell  between 
the  rails  of  the  track,  the  moving  train  passing  over  his  body.  In 
doing  so  the  iron  rods  under  the  center  of  the  brake-beam  came 
in  contact  with  his  left  arm,  crushing  and  mangling  it  from  the 
Angers  up  to  within  about  four  or  five  inches  oi 'the  shouldery 
where,  by  reason  of  the  injury  thus  received,  it  was  subsequently 
amputated. 

The  negligence  with  which  the  company  is  charged,  and  which 
is  relied  on  tor  a  recovery  by  appellee,  is  the  company's  failure  ta 
provide  the  car  in  question  with  end  steps  or  ladder  to  be  used  in 
making  couplings  and  uncouplings,  and  for  other  purposes.  It  is 
imeged,  in  substance,  in  each  of  the  three  counts  of  the  deckrar 
tLon,  that  it  was  the  duty  of  the  defendant  "  to  provide  only  prop- 
erly and  carefully  constructed  cars,  with  end  l)Eidders,  side  handles- 
and  steps  thereto  attached,"  and  that  by  reason  of  its  failure  to  do 
80  the  injury  in  question  occurred.  A  direct  issue  was  formed 
upon  this  averment  in  the  declaration  of  the  defendants  plea,  and 
the  same  has  been  conclusively  settled  against  the  appellant.  It 
remains,  therefore,  to  inquire  what,  if  any,  errors  of  law  appear  of 
record  requiring  a  reversal. 

It  is  first  objected  the  court  erred  in  giving  the  plaintiff's  third 
instruction.     It  is  as  follows : 

"  If,  under  the  eyidence  and  instructions  of  the  court,  Ihe  jury 
flhd  the  defendant  guilty,  then,  in  estimating  the  plaintiff's  dam- 
ages, it  will  be  proper  for  the  jury  to  consider  the  effect  of  the  in- 
jury in  future  upon  the  plaintiff,  the  use  of  his  arm,  and  his  ability 
tb  attend  to  his  affairs  generally,  in  pursuing  any  ordinary  trade  or 
calling,  if  the  evidence  shows  .that  these  will  be  affected  in  the 
future,  and  also  the  bodily  pain  and  suffering  he  sustained,  and  all 
dfeunages,  present  and  future,  which,  from  the  evidence,  can 
be  treated  as  the  necessary  and  direct  result  of  the  injury  com- 
plained of." 

The  first  two  objections  to  this  instruction,  as  stated  in  the  conn- 
gel's  own  language,  are :  First,  "  there  was  no  evidence  that  the 
loss  of  Warner's  arm  did,  or  would,  impair  his  ability  to  pursue 
his  business,  much  less  to  the  extent  of  which  said  ability  would 
be  lessened."  Second,  "  there  was  no  evidence  of  the  extent  of 
the  pain  "Warner  had  suffered,  other  than  the  loss  of  his  arm,  and 
that  pain,  as  an  element  of  damage,  could  not  be  inferred  from 
that  fact."  The  third  objection  ^oeB  to  the  language  used  in  the 
concluding  part  of  the  instruction,  namely,  "  ana  all  damages, 
present  and  future,  which,  from  the  evidence,  can  be  treatea  as 
the  necessary  and  direct  result  of  the  injury  complained  of."  The 
specific  objections  to  the  use  of  this  language  are  :  First,  "  there 
was  no  evidence  to  base  it  upon ; "  and  second,  "  it  left  a  question 
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of  law  to  the  jury."  It  will  be  perceived  these  several  objections, 
except  the  last,  sabstantially  amount  to  the  same  thing,  and  ma^ 
therefore  be  properly  considered  together.  The  only  difference 
in  them  is,  that  they  respectively  relate  to  separate  parts  of  the  in- 
straction,  or  to  distmct  elements  of  damage  cx)ntemplated  by  it ; 
but  they  are  all  placed  upon  the  same  common  ground,  namely, 
that  there  is  no  evidence  upon  which  to  base  the  instruction. 

"We  are  unable  to  agree  with  counsel  that  the  proof  of  the 
crashing  and  mangling  of  plaintiff's  arm  from  the  fingers  up  to 
within  a  few  inches  of  the  shoulder,  and  of  its  subsequent  ampu» 
tation  at  that  place,  as  is  shown  by  undisputed  testimony,  affords 
no  evidence  of  that  degree  of  pain  which  would  make  it  a  proper 
element  to  be  consideml  by  the  jury  in  estimating  the  damages. 
The  roles  of  evidence  are  but  the  product  of  human  experience 
and  common  sense,  and  hence  they  never  require  the  performance 
of  an  unnecessary  or  useless  thing.     One  of  the  most  elementary 
of  these  rules  is,  that  no  proof  is  required  of  facts  which  eveiv- 
body  is  presumed  to  know.    When  such  facts  become  material  in 
a  legal  controversy,  it  is  the  duty  of  courts  and  juries  to  take  no- 
tice of  them,  and  act  upon  them  without  proof.    It  is  also  part  of 
tbe  common  experience  of  all,  that  many  facts  are  so  intimatelj 
connected  with  and  dependant  upon  each  other  that  the  proof  of 
one  necessarily  establisnes  the  other,  or  at  least  affords  so  strong  a. 
presumption  of  the  tatter's  existence  that  no  additional  proof  of  it 
will  be  required  until  such  presumption  is  overcome  by  counter- 
vailing testimony.    In  fact  tixe  whole  theory  of  inductive  proof  iB 
but  the  practical  application  of  this  fundamental  principle.     1 
Wharton  on  Evidence,  Sec.  327,  et  se^.    To  satisfactorily  prove  a 
given  act  also  establishes,  at  least  jpT^ma  faoie^  the  ordinary  and 
probable  consequences  of  such  act ;  and  as  pain  uniformly  follows 
the  crushing  oi  a  bone  or  the  laceration  of  the  flesh  oi  one  in  a 
normal  conoition,  which  is  always  presumed  when  nothing  to  the 
contrary  appears,  the  jury  in  this  case  were  fully  warranted  in 
inferring  the  fact  of  pain  from  the  character  of  appellee's  injuries, 
which  were  fully  shown — ^hence  it  cannot  be  truthfully  said  there 
was  no  evidence  to  base  the  instruction  upon,  so  far  as  it  related 
to  the  pain  or  suffering  of  appellee.     Indeed,  we  do  not  think  any 
eeneral  words  of  the  witness,  such  as,  "  I  sulrered  a  great  deal, 
^  The  pain  was  very  severe,"  and  the  like,  would  have  marked 
more  definitely  the  quantum  or  degree  of  suffering  than  the  sim- 
ple recital  oi  the  mangled  condition  of  tlie  arm,  requiring  its 
amputation. 

But  it  is  suggested  that  while  some  pain  might  be  inferred  from 
the  injury  iteelf,  yet  the  extent  of  appellee's  sufferings  sliould 
have  been  otherwise  shown  in  order  to  make  it  an  element  in  the 
assessment  of  damages.  This  position  is  eleariy  not  tenable,  either 
upon  reason  or  authority.     Where,  in  such  case,  the  law  permits  a 
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recovery  at  all,  the  pkmtijS  will  be  entitled  to  some  compensatioii 
for  his  BTiflEerings,  whether  they  be  much  or  little,  ana  the  fact 
that  the  amount  of  Buffering  is  not  definitely  fixed  by  the  testi- 
mony, if,  indeed,  that  is  possible  in  any  case,  will  make  no  differ- 
ence in  this  respect.  In  all  cases  like  the  present,  where  a  re- 
covery is  permitted  at  all,  if  there  is  any  evidence  tending*  to 
prove  the  fact  of  pain,  whether  much  or  little,  it  is  the  right  of 
the  plaintiff  to  have  the  jury  instructed,  if  they  shall  so  find  the 
fact,  to  take  it  into  account  in  making  up  their  verdict. 

All  that  is  here  said  is  equally  applicable  to  the  objectdon, 
"  there  was  no  evidence  that  the  loss  of  Warner's  arm  did,  or 
would,  impair  his  ability  to  pursue  his  ordinary  business,"  etc.  At 
the  time  of  receiving  the  injury  his  business  was  that  of  railroad- 
ing. He  had  made  nis  way  up  from  a  brakeman  to  a  conductor 
of  a  freight  train.  By  reason  of  the  accident  he  lost  his  position 
as  an  employe  of  the  company,  and  it  is  manifest,  from  the  loss  of 
the  arm  itself,  that  he  could  not  successfully,  if  at  all,  follow  that 
business  any  longer,  and  the  fact  he  was  forced  to  abandon  it  was 
before  the  jury.  That  both  arms  are  useful  at  all,  and  indispens- 
able in  most,  of  the  avocations  of  life,  is  but  a  part  of  the  common 
information  of  mankind  in  general,  and  hence  it  required  no  other 
proof  to  establish  it.  With  these  facts  before  the  jury,  it  is  diffi- 
cult to  understand  by  what  process  of  reasoning  the  conclusion  is 
reached  there  was  no  evidence  upon  which  to  found  the  instruc- 
tion, so  far  as  it  related  to  the  impairment  of  appellee's  ability  to 
pursue  his  ordinary  business  by  reason  of  the  loss  of  his  arm. 

What  we  have  already  said  fully  applies  to  the  first  branch  of 
the  objection  relating  to  the  concluding  part  of  the  instruction, 
and  is  deemed  a  sufficient  answer  thereto. 

We  do  not  think  there  is  any  just  ground  for  the  claim  that  the 
latter  clause  of  the  instruction  left  a  question  of  law  to  ih6  y^^ 
As  we  understand  it,  it  simply  tells  the  jury  in  making  up  their 
verdict  they  should  take  into  account  all  such  damages,  wnether 
present  or  future,  as  are  shown  by  the  evidence  to  be  the  neces- 
sary and  direct  result  of  the  injury  complained  of.  We  see  nothing 
improper  in  this.  It  was  not  necessary,  nor,  indeed,  would  it  have 
been  proper,  for  the  instruction  to  have  gone  on  and  attempted  to 
enumerate  the  various  circumstances  or  possible  contingencies 
in  which  appellee  would  probably  suffer  loss  or  inconvenience  by 
reason  of  the  injury.  Is  or  was  it  necessary  for  the  court,  unless 
asked  to  do  so,  to  define  what  was  meant  by  the  term  "  damages." 
In  cases  of  this  character  the  damages  necessarily  rest,  to  a  hurge 
extent,  in  the  discretion  of  the  jury,  for  the  law  affords  no  meas- 
ure or  rule  by  which  they  may  be  even  approximately  ascertained. 
About  all  the  court  can  do  in  such  cases  is  to  confine  the  jury,  in 
their  assessment,  to  such  damages  as  are  shown  by  the  evidence  to 
necessarily  result  from  the  injury  complained  of,  and  that  was 
done  in  this  case. 
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It  is  also  contended  the  plaintiff  failed  to  prove  his  case  as  laid 
in  the   declaration,  and  that  the  conrt  therefore  erred  in  not  ex- 
dndiiig  the  evidence  from  the  jury.     We  do  not  concur  in  this 
view.     The  mistake  of  appellant  on  this  branch  of  the  case  is  in 
«fi8Uiiiiiig  that  appellee  bases  his  right  of  recovery  exolusively  upon 
**  the   original  miproper  construction  of  the  car."     It  is  true  the 
declaration  proceeds  upon  this  theory,  but  not  upon  this  theory 
alone,  for,  as  already  shown,  it  is  expressly  averred  m  the  amended 
declaration,  that  it  was  the  duty  of  the  defendant  "  to  furnish  for 
the  use  of  its  employes  properly  and  carefully  constructed  cars, 
with  end  ladders,  side-handles  and  steps  attacned  thereto ;"  and 
the  declaration  further  on  expressly  negatives  the  performance  of 
this  duty.     This  being  so,  the  plaintiff  was  not  bound  at  his  peril 
to  prove  both  branches  of  his  case — ^it  was  sufficient  if  he  proved 
either.     It  is  a  familiar  doctrine  of  the  law,  that  all  torts  are  sev- 
erable, and  therefore,  in  an  action  ex  delicto,  it  is  immaterial  that 
aU  the  averments  of  the  declaration  are  not  proved  as  laid — it  is 
sufficient  if  such  of  them  as  are  so  proved  show  a  good  cause  of 
action.     Applying  this  principle  to  the  question  in  hand  the  posi- 
tion of  appellant  is  clearly  not  tenable. 

To  the  suggestion  that  the  declaration  was  fatally  defective,  and 
the  motion  to  exclude  the  evidence  should  therefore  have  been  sus- 
tained, it  is  sufficient  to  say  that  the  defendant,  by  pleading  to 
the  merits,  admitted  the  sufficiency  of  the  declaration,  and  it  is  not 
readily  perceived  how  its  sufficiency  could  be  subsequently  raised 
by  a  mere  motion  to  exclude  the  evidence  from  the  jury.  We 
are  aware  of  no  practice  authorizing  such  a  course.  If  tne  defend- 
ant desired  to  question  the  sufficiency  of  the  declaration,  it  should 
have  demurred,  or  moved  in  arrest  of  judgment.  Chicago,  Bur- 
lin^n  &  Quincy  R.  R.  Co.  v.  Harwood,  90  111.  426 ;  Roberts  v. 
Con)y,  86  id.  182.  Having  done  neither,  it  is  unnecessarv  to  de- 
termine whether  the  plaintiff  was  bound  to  aver  in  the  declaration 
he  liad  no  notice  of  the  defective  construction  of  the  car,  as  the 
declaration  was  clearly  sufficient  after  verdict. 

Appellant  also  complains  of  the  action  of  the  court  in  refusing 
to  give  defendant's  fiftn  instruction  as  asked,  and  in  modifying  it, 
ana  gi^'ing  it  to  the  jury  as  modified.  The  instruction,  as  origin- 
ally drawn,  is  as  follows : 

"  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff,  in 
October,  1875,  and  in  November,  1875,  made  written  statements 
of  the  cause  of  the  accident  in  question  to  the  division  superiur 
tendent  of  the  defendant  company,  that  therein  he  attributed 
the  accident  to  the  manner  in  wnich  the  engineer  slacked  up,  and 
the  way  in  which  the  car  door  slid,  as  well  as  to  the  absence  of  a 
step,  and  that  such  statements  as  to  the  cause  were  true,  and  the 
accident  could  not  have  happened  if  the  engineer  had  not  slacked 
up  as  he  did,  then  the  plaintiff  cannot  recover  under  the  declara- 
tion in  this  case,  and  the  verdict  should  be  not  guilty." 
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The  court,  before  giving  this  instraction,  stmck  out  the  conclad- 
ing  words,  "and  the  verdict  should  be  not  guilty,"  and  added  the 
follc-ving :  "  But  tlie  court  further  instructs  the  jury,  that  it  is 
for  them  to  determine  whether  any  statements  made  by  the  plain* 
tiff  to  the  division  superintendent  correctly  set  forth  the  cause  or 
causes  of  the  accident,  and  from  all  the  evidence,  and  under  the 
instructions  of  the  court,  determine  the  issues  in  the  case." 

The  instruction,  as  originally  drawn,  was  properly  refused.  It  not 
only  gave  undue  prominence  to  certain  parts  of  the  testimony,  but 
if  given  it  would  have  tended  to  divert  the  attention  of  the  juiy 
from  the  main  issue,  namely,  whether  the  injury  to  the  plaintifE 
was  caused  by  the  negligence  of  the  company  m  its  f dlure  to  fur- 
nish the  car  m  question  with  proper  steps  or  end  ladder,  and  would 
probably  have  caused  them  to  aecide  the  whole  case  upon  a  mere 
subordinate  issue,  namely,  whether  the  plaintiff  had  not  made  pro- 
vious  statements  relating  to  that  subject,  inconsistent  with  hia 
present  testimony.    An  instruction  having  such  a  tendency  ^ould 
never  be  given.    It  is  very  questionable  whether  the  instruction, 
as  given,  was  entirely  relieved  from  its  objectionable  features  in 
this  respect,  but  it  is  very  clear  there  is  nothing  in  the  modificar 
tion  of  which  the  appellant  has  any  just  cause  of  complaint. 
Hatch  V.   Mar^h,  71  ul  370 ;  Ogden  v.  ffirby,  79  id,  555 ;  Evana 
^L'  Gteorge,  80  V//.  51 ;  Martin  v.  Johnson,  89  id.  537. 

It  is  also  objected  that  the  court  erred  in  refusing  the  following 
instruction : 

"  In  the  absence  of  evidence  tending  to  show  that  steps  and 
handles  are  necessary  to  safety  in  coupling  and  uncoupling,  the 
verdict  should  be  not  guilty." 

This  instruction  was  clearly  erroneous,   and   was,   therefore,- 

i)roperly  refused.  Instructions  should  be  based  upon  evidence  re- 
ating  to  the  general  or  some  particular  aspect  of  the  case,  and  it 
ia  the  duty  ot  the  court  to  determine,  in  the  first  place,  whether 
there  is  any  evidence  relating  to  the  hypothesis  assumed  by  a  paiv 
ticular  instruction.  If,  as  contemplated  by  the  instruction  in 
question,  there  was  no  evidence  tending  to  show  steps  or  end 
ladders  were  necessary  to  safety  in  coupling  and  uncoupling,  the 
jury  should  have  been  told  to  find  for  the  defendant,  for  the 

Elaintiff's  whole  case  depended  upon  the  negative  of  that  hypothesis. 
>n  the  other  hand,  if,  m  the  opinion  of  the  court,  there  was  such 
evidence,  it  was  not  applicable  to  the  case  made  by  the  proofs, 
and  was  therefore  calculated  to  mislead.  But  the  manifestly  fatal 
objection  to  the  instruction  is  in  referring  the  question  wnether 
there  was  any  evidence  upon  the  point  covered  by  the  instruction 
to  the  iury.  That,  of  course,  is  a  pure  question  of  law,  which  the 
court  alone  should  have  determined. 

In  this  connection  it  is  urged,  with  much  earnestness  and  ap- 
parent confidence,  that  there  was  no  evidence  before  the  jury 
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to  show  that  steps  or  ladders  at  the  ends  of  cars  were 
to  safety  in  coupling  and  uncoupling.    The  evidence  cer- 
tainly tends  to  show  that  it  was  customary  and  proper  to  some- 
tiines    make  couplings  and  uncouplings  when  trams    were    in 
motion,  and  for  tnis  purpose  the  party  performing  the  service  had, 
by  some  means  or  other,  to  pass  either  from  the  side  or  top  of  the 
car  to  the  dead-wood,  in  the  center  of  the  end  of  the  car,  and  in 
doing  so  it  is  manifest  something  was  required  to  rest  the  foot  on 
oar  liold  by,  if  not  both.     To  meet  this  requirement,  as  is  shown* 
by  the  evidence,  some  cars  are  provided  with  platforms  on  the 
CBidfl,  while  most  of*  them  at  that  time  were  furnished  with  some* 
itdng  like  ladder  rounds,  attached  to  the  ends  of  the  cars,  both  at 
Ilie  top  and  bottom,  those  at  the  top  bein^  used  mainly  for  hand 
bold,  and  those  at  the  bottom  to  stand  on.    The  former  were 
called  '^  handles,"  and  the  latter  ''  steps."     Sometimes  these  rounds 
extend  all  the  way  up,  from  top  to  bottom,  and  then  they  are 
called  "  ladders."    It  will  be  borne  in  mind  the  negligence  com* 
plained  of  is  the  failure  of  the  appellant  to  furnish  either  the  steps^ 
Bandies  or  ladder,  and  the  evidence  shows  the  car  in  question  had 
none  of  these  appliances,  or  any  of  any  kind  whatever.     Now^ 
"wben  it  is  considered  the  evidence  does  show  or  at  least  tends  to^ 
flhow  that  it  was  one  of  the  duties  of  appellee,  as  he  swears  it  was, 
to  couple  and  uncouple  ofiis  when  the  train  was  in  motion,  and 
ihw  could  not  be  done  with  safety,  if  at  all,  without  some  of  tliese 
appliances,  or  others  answering  a  like  purpose,  and  that  in  the 
piresent  case  there  were  none  of  any  kind,  and  that,  as  appellee 
positively  swears,  by  reason  of  their  absence  the  injury  complained 
of  occurred,  it  is  difficult  to  conceive  how  it  can  be  seriously  con- 
landed  there  was  no  evidence  before  the  jury  tending  to  show 
tliat  these  steps,  handles  or  ladders  were  necessary.     The  very  fact 
lixe  evidence  tends  to  show  they  are,  or  at  least  were  at  that  time, 
m  mneral  use,  is  certainly  some  evidence  they  were  so  regarded 
at  that  time. 

It  is  also  objected  that  the  trial  court  erred  in  refusing  to  give 
appellant's  second  instruction  as  asked,  and  also  in  momfying  it, 
and  giving  it  to  the  jury  as  modified.  From  tlie  proofs  in  this 
case  there  is  little,  if  any,  ground  to  doubt  the  appellant  was  using 
on  its  road  other  cars  without  end  steps  or  ladders  besides  the  one 
in  question,  and  there  is  also  evidence  tending  to  show  this  fact 
was  known  to  the  appellee.  Assuming  that  a  part  of  the  appel- 
lant's cars  then  in  use  were  of  that  kind,  and  that  the  appellee 
had  knowledge  of  the  fact,  it  was  clearly  his  duty,  before  attempt- 
ing to  pass  from  the  side  to  the  end  of  the  car  in  the  manner  lie 
clamis  ne  did,  for  the  purpose  of  uncoupling  it,  to  have  ascertained 
whether  it  was  one  of  that  kind  or  not,  and  if  ho  found  it  was,  it 
certainly  would  have  been  negligence  on  his  part  to  attempt  to 
make  the  coupling  in  tlio  manner  he  did.     Nor,  with  a  view  of 
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directing  the  attention  of  the  jury  specially  to  this  aspect  of  the 
case,  appellant's  counsel  asked  the  court  to  give  the  jury  the  fol- 
lowing instruction,  being  the  one  just  alluded  to  : 

"  The  jury  are  instructed,  as  a  matter  of  law,  that  it  was  the 
duty  of  the  plaintiff,  before  attempting  to  uncouple  the  car  in 
question,  to  use  ordinary  and  reasonable  care  to  ascertain  whether 
it  was  safe  to  do  so,  or  not,  while  the  train  was  in  motion ;  and  if 
the  juiy  believe,  from  the  evidence,  that  it  was  not  safe  for  the 

Slaintin  to  uncouple  said  car  at  the  time  he  attempted  it,  and.  that 
le  plaintiff  knew,  or  might  by  the  exercise  of  ordinary  care  have 
known  that  it  was  not  8sie  to  attempt  it,  then  the  plaintiff  cannot 
recover,  and  the  verdict  should  be  lor  the  defendant." 

Which  the  court  refused  to  do,  but  gave  as  a  substitute  for  it 
the  following : 

"  The  jury  are  instructed,  as  a  matter  of  law,  that  it  was  the  duty 
of  the  plaintiff  before  attempting  to  uncouple  the  car  in  question 
while  tne  train  was  in  motion  to  exercise  great  care  and  caution  to 
prevent  being  injured ;  and  if  the  jury  believe,  from  the  evidence, 
that  it  was  not  safe  for  the  plain  tiS  to  uncouple  said  car  at  the  time 
he  attempted  it,  and  that  the  plaintiff  knew,  or  might  by  the  exer- 
cise of  ordinary  care  have  known,  that  it  was  not  safe  to  attempt 
it,  then  the  plaintiff  cannot  recover,  and  the  verdict  should  be 
for  the  defendant."  « 

We  perceive  no  objection  to  the  instruction  as  originally  asked. 
As  drawn  it  would  have  accomplished  the  object  for  whicn  it  was 
prepared — ^the  substitute  did  not.  The  original  told  the  jury,  in 
plain,  unequivocal  terms,  "  it  was  the  duty  of  the  plaintiff,  before 
attempting  to  uncouple  the  car  in  question,  to  use  ordinary  and 
reasonable  care  to  ascertain  whether  it  was  safe  to  do  so,  or  not, 
while  the  train  was  in  motion."  Now,  this  proposition  (the  lead- 
ing one  in  the  instruction,  and  which,  under  the  proofs,  is  entirely 
accurate^  is  not  found  in  the  substitute,  nor  is  its  equivalent.  Tx) 
tell  the  jury,  as  was  done  in  the  substitute,  "  that  it  was  the  duty 
of  the  plaintiff,  in  attempting  to  uncouple  the  car  wliile  tlie  train 
was  in  motion,  to  exercise  great  care  and  caution  to  prevent  being 
injured,"  is  quite  a  different  thing  from  telling  them  that  it  was 
his  duty  before  attempting  to  uncouple  the  car  to  use  ordinary  and 
reasonable  care  to  ascertain  whether  it  was  safe  to  do  so,  or  not, 
while  the  train  was  in  motion.  The  care  and  diligence  contem- 
plated by  the  original  instruction,  on  the  part  of  the  plaintiff,  was 
required  to  be  exercised  before  attempting  to  uncouple  the  car ;  that 
contemplated  by  the  substitute,  while  attempting  to  uncouple.  The 
two  ideas  are  radically  distinct,  as  will  fully  appear  from  a  moment's 
thought.  Under  the  substitute,  so  far  as  the  first  proposition  in 
it  is  concerned,  the  jury  might  very  well  have  concluded,  that 
however  rash  or  grossly  negligent  the  undertaking  may  have  been, 
yet  if  the  plaintiff  used  due  care  and  caution  while  th^  coupling  was 
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being  attempted,  lie  might  nevertheless  recover ;  and  conceding 
this  view  is  modified  by  the  latter  branch  of  the  instruction,  still 
the  instmction,  as  a  whole,  was  sufficiently  uncertain  as  to  have 
misled  the  jury;  at  any  rate,  it  did  not  state  the  proposition  of 
law  annoxmced  by  the  original  instruction,  and  cannot,  in  any  legal 
sense,  be  regarded  as  its  equivalent. 

We  are  of  opinion  the  court  erred  in  refusing  the  instruction 
as  asked,  and  tne  judgment  should  have  been  reversed  by  the  ap- 
pellate court  for  tnat  reason.    An  error  of  this  kind,  as  is  well 
known,  does  not,  and  ought  not  always  to  reverse ;  but  every  case 
in  this  respect  must  depend  upon  its  own  circumstances.     Where 
the  reviewing  court  can  see  the  case  has  been  fairly  tried,  and 
that  the  judgment  is  clearly  right  upon  the  facts,  ana  that  conse- 
qnently  another  trial  must  necessarily  result  the  same  way,  it  will 
5ot  r^^erse  on  the  ground  an  erroneL  instruction  may  £Ve  been 
given  or  a  proper  one  has  been  refused.     Quite  a  different  rule 
prevails  where  the  case  is  a  close  one  on  the  facts.    In  such  a  case, 
where  the  evidence  is  about  evenly  balanced,  the  reviewing  court 
will  reverse  for  any  substantial  error  in  the  trial  court  on  a  mate- 
rial question,  that  may  have  turned  the  scale  in  favor  of  the  suo- 
oessf  ol  party.    The  present  case  we  regard  as  coming  within  this 
role. 

The  judgment  of  the  appellate   court  is    reversed,  and  the 
cause  remanded,  with  directions  to  reverse  the  judgment  of  the 
circuit  court  and  remand  the  cause  for  further  proceedings  in  con- 
formity with  this  opinion. 
Judgment  reversed. 

Injuries  fk^m  Coupling  Can.'-The  reader  is  referred  to  the  following 
casee,  already  published  in  our  aeries,  relative  to  injuries  received  while 
ocmpling  cars.  In  these  cases,  with  the  accompanying  annotations,  will  be 
found  a  full  discussion  of  the  subject :  Michigan  Central  R.  Go.  v.  Smith- 
son,  1  Am.  &  Eng.  R.  R.  Gas.  101;  Day  v.  Toledo  G.  8.  &  D.  R.  Co.,  3  Am. 
ft  Eng.  R.  R.  Gas.  136;  Atchison,  T.  ft  S.  F.  R.  Co.  v,  Plunkett.  3  Am.  ft 
Eng.  R.  R  Gas.  137;  Smith  v.  Potter,  3  Am.  ft  Eng.  R.  R.  Gas.  140;  HamU* 
ton  V.  O.  H.  ft  S.  A.  R.  Co.,  4  Am.  ft  Eng.  R.  R.  Gas.  638;  Nashville,  C.  ft  St. 
L.  R.  Co.  v.  Wheeler,  4  Am.  ft  Eng.  R.  R.  Gas.  G88;  Houston  ft  T.  G.  R.  Go. 
V.  Willie,  6  Am.  ft  Eng.  R.  R.  Gas.  541;  Ferguson  v.  Central  Iowa  R.  Co.,  6 
Am.  ft  ^ig.  R.  R.  Gas.  614;  Atchison,  T.  ft  S.  F.  R.  Go.  v.  Brown,  6  Am.  ft 
En£.  R.  R.  Gas.  338;  Wabash  v.  Lake  Shore  ft  M.  S.  R.  Co.,  8  Am.  ft  Eng. 
R.  R.  Gas.  98;  Houston  ft  T.  C.  R.  Go.  v.  Myers,  8  Am.  ft  Eng.  R.  R.  Gas. 
114;  King.  v.  Ohio  Ctr.  R.  Co.,  8  Am.  ft  Eng.  R.  R.  Gas.  119;  Batterson  v. 
Chicago  ft  O.  T.  R.  Co.,  8  Am.  ft  Eng.  R.  R.  Gas.  138;  Baird  v.  Chicago,  R. 
L  ft  P.  R.  Co.,  8  Am.  ft  Eng.  R.  R.  Gas.  138 ;  Beems  v,  Chicago,  R.  I.  ft  P. 
R  Co.,  10  Am.  ft  Eng.  R.  R.  Gas.  658;  Missouri  Pac.  R.  Go.  v.  Loyde,  11 
Am.  ft  Eng.  R  R  Gas.  188;  Fay  v.  Minneapolis  ft  St.  L.  R.  Co..  11  Am.  ft 
Eng.  R.  R  Gas.  198;  Watson  v.  Houston  ft  T.  G.  R  Co.,  11  Am.  ft  Eng.  R 
R  Gas.  318 ;  Lake  Erie  ft  W.  R  Co.  v.  Everett,  11  Am.  ft  Eng.  R.  R.  Gas. 
831 ;  Baird  v.  Chicago,  R  L  ft  P.  R  Co.,  13  Am.  ft  Eng.  R.  R.  Gas.  76; 
Skecoonger  v.  Chicago  ft  N.  W.  R  Co.,  13  Am.  ft  Eng.  R  R  Gas.  306; 
Whitman  v,  Wisconsm  ft  M.  R  Co.,  13  Am.  ft  Eng.  R  R  Gas.  314;  Hatha- 
way V.  Michigan  Gent.  R  Co.,  13  Am.  ft  Eng.  R.  R  Gas.  349;  Northern  Cen- 
tral R  R  Go.  V.  Husson,  13  Am.  ft  Eng.  R  R  Gas.  341 ;  Ghioago  Ctr.  B.  Co, 
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V.  Clark,  16  Am.  &  Em.  B.  R.  Gas.  261 ;  Burlington,  C.  R.  A  N.  R.  Co.  ft 
Coates,  AdmV,  15  Am.  &  Eng.  R.  R.  Gas,  285;  Brown  v.  Atchiaon,  T.  A  a  F. 
R.  Co.,  16  Am.  &  Eng.  R.  R.  Caa.  271 ;  LouisviUe  Ctr.  R.  Co.  v.  McCoy,  15 
Am.  &  Eng.  R.  R.  Cas.  277 ;  Houston  &  T.  C.  R.  Co.  v.  Pinto,  15  Am.  A 
Eng.  R  R.  Caa.  286;  Renwick  v.  Chicago,  R.  I.  &  P.  R.  Co.,  15  Am.  &  Bda. 
R.  R.  Cas.  288;  Tiemey  v.  Burlington,  C.  R.  &  N.  R.  Co.,  15  Am.  &  Kng.  2. 
R.  Cas.  290;  PennsvlTania  Co.  v.  Long,  16  Am.  &  Eng.  R.  B^  Cas.  S4S; 
Pringle  v.  Chicago,  R.  I.  &  P.  R.  Co.  supra ;  lAwlese  v.  Connecticat  Bivm 
R.  Co.  «ttpra. 
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V. 

Reese. 

(61  Musianppi  Beparts,  681.) 


A  railroad  company  is  not  reaponsihle  for  the  wrongful  act  of  a  cantni^ 
tor  in  taking  trees  from  the  land  of  another  in  procuring  material  to  be 
famished  under  his  contract.  If  the  party  acted  as  agent  or  employ^  of 
the  company  it  would  be  liable. 

Where  a  party  who  is  engaged  in  constructing  part  of  the  road-bed  of  a 
railroad  employs  laborers  whose  names  are  enterad  on  the  jmy-roll  of  Hm 
company  and  are  in  fact  employ^  of  the  company  and  receiving  their  pay 
■from  the  company,  and  the  party  engaging  them  was  merely  the  instru- 
ment of  employing  them  for  the  company,  this  would  fix  his  relation  to  the 
oompany  as  its  servant. 

K.^s  contract  with  the  railroad  company  was  that  he  should  complete  the 
job  which  M.  had,  and  was  to  be  paid  for  it  what  the  material  and  labor  to 
DC  procured  and  furnished  by  him  should  cost,  and  ten  per  cent,  additional 
to  that  as  his  compensation.  HM,  that  this  did  not  make  K.  the  servant 
of  the  company,  ao  as  to  render  it  lii^ile  for  hlB  wrongful  act  in  taking 
the  trees. 

Appeal  from  the  Circuit  Court  of  Lauderdale  county.. 

F.  E.  Beese  brought  an  action  of  trespsuss  againat  the  appelknt 
railroad  company  to  recoyer  the  statutory  damages  of  fifteen  dol- 
lars per  tree  for  seventy-nine  trees  alleged  to  have  been  cut  and 
taken  by  the  company  from  his  land  without  his  permiasion. 
JBeese  obtained  a  judgment  in  the  lower  court,  from  which  the 
railroad  company  appeals.  The  determining  question  in  the  caae 
was  whether  one  !Camper,  who  cut  the  trees  m  controversy,  was 
in  so  doing  acting  as  the  servant  or  agent  of  the  railroad  company 
or  was  acting  as  an  independent  contractor. 

The  testimony  is  somewhat  conflicting,  and  is  not  clear  on  either 
aide. 

S.  Whinery,  the  engineer  of  the  company,  who  had  charge  of 
the  construction  of  that  division  of  tiie  defendant's  road  on  which 
the  trees  were  used,  testified  as  to  Kamper'iB  relations  to  the  road 
as  f oUowfi :  '^  One  MulhoUand  had  contracted  to  do  the  work  and 
had  failed.    His  contract  was  therefore  declared  forfeited.    With 


OOirrKACTOES SERVANTS — ^TOBTS.  Ill 

the  approval  and  consent  of  the  officials  of  the  company,  I  made  a 

verbal  contract  with  Mr.  Kamper  to  go  on  and  complete  the  work, 

agreeing  to  pay  him  his  cost  and  ten  per  cent,  additional  to  the 

cost  for  Ms  profit.     That  arrangement  was  carried  out.     The  com- 

TD«ny  took  no  part  whatever  in  the  getting  of  the  timber.     Mr. 

I^amper  got  the  timber.     The  officers  knew  nothing  of  where  he 

was  getting  the  timber.     The  understanding  was  that  KAmper 

'was  to  complete  the  work  according  to  the  contract  and  specinca- 

tioxiB  'with  Mnlholland.     Mr.  Kamper  completed  the  work  and  was 

paid  accordingly.     In  respect  to  the  work  to  be  done  by  Mr. 

Kamper,  my  duty  was  to  see  that  the  work  was  done  according  to 

eonti^t;  amd  me  compcmy  had  topa/y  Kamper  what  Kamfiper 

had  to  pay  for  all  labor  and  material  used  in  the  construction  of 

the  roaa,  the  hands  to  be  hired  and  the  materials  to  be  purchased 

by  E[amper.    He  took  hold  of  the  work  just  as  MuIhoUand  had 

left  it,  and  part  of  the  materials  were  on  the  ground.     The  ten 

per  cent,  was  to  cover  the  use  of  the  tools  which  ne  furnished  and 

a  reasonable  profit  to  him." 

One  witness  for  the  plaintiff  testifies  that  Kamper  told  him  that 
he  was  not  a  contractor  but  merely  an  a^nt  for  the  company.  This 
statement  Kamper  denied  when  on  me  witness  stand.  It  was 
fihown  by  the  hands  employed  by  Kamper  that  the  time  of  their 
work,  whae  working  under  Kamper,  was  kept  hy  a  timekeeper  of 
the  raihoad  company,  who  gave  them  the  certincates  upon  which 
they  were  to  receive  their  pay ;  that  while  they  worted  under 
Mtuholland  the  companv  dia  not  keep  their  time. 

The  giving  of  the  following  instructions  for  the  plaintifE  is  one 
of  the  errors  assigned :  "  If  the  jury  believe  from  the  evidence  that 
the  contract  with  John  Kamper  and  defendant  was  that  Kamper 
diotdd  complete  the  work  leit  unperformed  by  Mulholland  in  the 
eonstruction  of  a  part  of  defendant's  road-bed,  and  that  Kamper 
should  furnish  aU  materials,  tools,  and  hire  all  hands,  and  that  he, 
Kamper,  should  be  paid  by  the  defendant  exactly  what  he, 
Kamper,  should  pay  out  for  such  purposes  and  ten  per  cent,  addi- 
tional for  his  services,  then  Kamper  was  the  agent  of  the  defend- 
ant." 

The  following  instruction  with  others  was  asked  by  the  defend- 
ant and  refused :  '^  There  being  no  evidence  that  Kamper  was  the 
servant  of  the  defendant,  or  timt  the  company  authorized  the  al- 
lied trespass,  the  jury  will  find  for  the  def endanl"  The  refusal 
ofthis  instruction  is  assigned  for  error. 
J.  W.  FeweU^  for  the  appellant. 
Dial  <&  WUherspoon^  tor  the  appellee. 

Campbell,  0.  J. — ^The  important  question  in  this  case  is, 
whether  Kamper  was  the  servant  of  the  appellant  or  an  independ- 
ent contractor.    If  he  was  a  mere  employe  and  servant,  the  ap- 
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E pliant  was  liable  for  his  wrongful  act  in  taking  trees  from  the 
nd  of  the  appellee.  If  he  was  a  contractor  engaged  in  his  own 
business  under  the  contract,  and  pursuing  his  own  methods  in  pro- 
curing the  materials  he  was  to  furnish,  the  appellant  was  not  re- 
sponsible for  his  acts.  The  evidence  contained  in  the  record 
makes  it  very  doubtful  what  was  the  relation  sustained  by  Kamper 
to  the  appellant.  That  Mulholland  was  an  independent  contractor 
is  conceded.  The  contract  with  Kamper  was  that  he  should  com- 
plete the  job  which  Mulholland  had,  and  was  to  be  paid  for  it  what 
the  materials  and  labor  to  be  procured  and  furnished  by  him 
should  cost  and  ten  per  cent,  additional  to  that  for  his  compensa- 
tion. The  court  instructed  the  jury  that  this  contract  made 
Kamper  the  agent  of  the  appellant,  and  made  it  responsible  for 
his  wTongful  act  in  getting  trees  from  the  land  of  tne  appellee. 
This  was  in  effect  to  determine  that  the  mere  mode  of  payment  is 
the  true  criterion  by  which  to  fix  the  character  of  one  as  an  em- 
ploy6  or  contractor,  which  is  not  correct.  The  mode  of  payment 
IS  a  circumstance  of  much  weight  in  solving  the  question,  but  it  is 
not  decisive  and  should  not  have  been  made  so.  Mr.  Kamper  may 
have  been  the  agent  of  the  appellant  through  whom  it  purchased 
and  paid  for  materials  and  laoor  to  carry  on  its  work  of  construct- 
ing the  trestles,  and  it  may  consequently  be  liable  for  his  acts  in 
the  conduct  of  its  business,  but  that  does  not  appear  suflSciently  to 
enable  us  to  say  that  he  was  such  agent.  Certain  it  is,  that  the 
mere  manner  of  compensating  him  for  his  connection  with  the 
work  is  not  decisive  of  his  relation  to  the  appellant.  If  Kamper 
was  engaged  as  the  mere  instrument  througn  whom  the  appellant 
was  to  procure  materials  and  labor  to  be  paid  for  by  the  company 
ajs  the  expenditure  was  made  in  its  behalf  by  Kamper — in  other 
words,  if  he  was  the  disbursing  agent  of  the  appellant,  engaged  to 
get  materials  and  labor  for  it,  and  to  be  paid  for  his  services  a  com- 
pensation measured  by  his  disbursement  for  the  company — ^he  was 
its  agent  and  it  is  responsible  for  his  acta  as  such.  There  are  some 
facts  in  evidence  suggestive  that  this  may  have  been  the  case,  but 
they  are  too  meagre  to  authorize  a  conclusion.  It  is  shown  that 
the  appellant  had  a  "  timekeeper"  in  the  person  of  one  who  took 
notice  of  those  who  labored  at  the  work  under  Kamper's  employ- 
ment, and  gave  laborers  certificates  showing  the  time  for  which 
they  labored,  so  that  they  could  get  their  pay ;  but  this  may  have 
been  a  proper  precaution  by  the  appellant  against  being  required 
by  Kamper  to  pay  for  more  labor  tnan  was  performed,  and  it  is 
not  shown  whether  Kamper  or  the  appellant  paid  the  laborers. 
H  their  names  were  on  tne  pay-roll  of  the  appellant,  and  they 
were  in  fact  employes  of  the  appellant,  and  ite  timekeeper  gave 
them  certificates  to  enable  them  to  get  pay  from  the  appelbnt, 
and  it  was  their  paymaster,  and  Kamper  was  merely  the  instru- 
ment of  engaging  them  for  the  company,  this  would  fix  his  relar 
Hon  to  the  company  as  its  mere  servant. 


MAIL    AGENTS — 8BBVANTS — SPEED.  118 

We  strongly  Bii6j)ect  that  Kamper  was  the  servant  of  the  ap- 
pellant and  not  an  independent  contractor,  and  would  not  disturb 
the  verdict  but  for  the  lact  that  the  court  erred  in  directing  the 
jury,  and  the  evidence  is  not  f uU  and  satisfactory  enough  to  au- 
thorize an  affirmance  of  the  judgment  notwithstanding  the  error 
of  law. 

In  another  trial  a  full  investigation  may  be  had  of  the  contract 
and  course  of  dealing  between  the  appellant  and  Kamper,  which 
should  leave  no  doubt  of  the  precise  cnaracter  of  the  relation  be- 
tween them. 

Reversed  and  remanded. 

Compaoy  not  Liable  for  Contractor's  Trespasses.— When  a  railroad 
oompany  employs  a  contractor  to  build  its  road,  it  is  not  ordinarily  liable  for 
his  wrongful  acts  constituting  trespass  upon  real  property  on  or  near  the 
line  of  the  railroad.  Clark  v,  Vermont  &  Canada  R.  Co.,  28  Vt.  108;  Eaton 
V.  European  &  N.  A.  R.  Co.,  59  Me.  529;  Callahan  v,  Burlington  &  M.  R. 
Ck>.,  28  Iowa,  5({2;  Clark  v.  Hannibal  &  St.  Joe  R.  R.  Co.,  86  Mo.  202;  Cuff 
V,  Newark  &  N.  Y.  R.  R.  Co.,  6  Vroom  (N.  J.),  17;  McCafferty  i\  Spuyten 
Duyvil  &  P.  M.  R.  Co..  61  N.  Y.  178;  King  v.  New  York  Central  &  H.  K.  R. 
Co.,  66  N.  Y.  181;  Steel  v.  South  Eastern  R.  Co.,  16  C.  B.  550;  Reedie  t\  Lon- 
don &  N.  W.  R.  Co.,  4  Exch.  244;  Hughes  v.  Cincinnati  &  S.  R.  Co.,  15  Am. 
&  Eng.  R.  R.  Cas.  loO. 

Gompanj  Liable  for  Abases  in  Contractor's  Exercise  of  Power  of 
Eminpnt  Domain. — When,  however,  a  contractor,  in  exercising  the  power 
of  emineni  doiuain  vested  in  the  company,  exceeds  or  abuses  liis  power, 
there  are  many  cases  which  hold  the  company  liable.  In  this  respect  the 
contractor  is  regarded  as  the  -servant  or  agent  of  the  company,  veazie  v, 
Penobscot  R.  Co..  49  Me.  119;  Vermont  Central  R.  R.  Co.  r.  Baxter,  22  Vt. 
865;  Lesher  v.  Wabcwh  Nav.  Co..  14  111.  85;  Hmde  v.  WabsBh  Nav.  Co..  16 
m.  72;  Chicago,  St.  P.  &  F.  R.  Co.  v.  McCarthy,  20  111.  885;  Chicago  &  R.  I. 
R  Co.  V,  Whipple.  22  111.  105;  West  v.  St.  Louis,  Terre  Haute  &  V.  R.  Co., 
68  111.  545:  Cairo  &  St.  Louis  R.  Co.  v.  Woolsey,  85  111.  87n;  Macon  &  A. 
B.  Co.  V.  Mayes,  49  Oa.  855;  Houston  &  G.  N.  R.  Co.  v.  Meador,  50  Tex.  77; 
Cunningham  v.  International  R.  Co.,  51  Tex.  508;  Rockford,  R.  I.  &  St.  L. 
E.  Co.  V.  Wells,  66  111.  821. 

General  Reference. — For  a  full  collection  of  the  authorities  relative  to  the 
]iiU>ility  of  a  railroad  oompany  for  the  acts  of  a  contractor,  and  upon  the 
question  who  is  and  who  is  not  to  be  deemed  as  exercising  an  independent 
employment,  see  Hughes  v.  Cincinnati  &  Springfield  R.  Co.,  and  note  15 
Am,  &  Eng.  R.  R.  Cas.  100. 


MtrSTEB 

CmcAGo,  M.  &  St.  P.  Rt.  Co. 
{Advance  Ctue^  Wi90on9in,  November  6, 1884.) 

A  railroad  company  is  not  responsible  for  the  negligent  acts  of  postal 
derkB  or  agents  upon  its  trains. 

The  evidence  showed  that  a  mail-bag  was  thrown  either  from  the  mail  car, 
express  car,  or  baggage  car  on  a  train,  by  a  person  within  the  car.  The  bag 

18  A.  A  E.  B.  Gas.— a 
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could  not  lawfully  have  been  in  any  other  than  the  mail  car,  and  no  person 
other  than  a  postal  clerk  or  agent  coul«l  lawfully  enter  such  car,  or  throw 
the  bae  therefrom.  Held^  that  in  the  a))t»ence  of  evidence  to  tht^  contrary, 
it  will  De  presumed  that  the  ba^  was  thrown  from  the  mail  car  by  a  postal 
clerk  or  agent. 

The  mail-bag  was  usually  thrown  from  the  train  about  300  feet  west  of 
the  depot,  and  there  was  no  evidence  that  it  had  ever  been  thrown  off  at  the 
depot  prior  to  the  occasion  in  question.  Held,  that  the  railroad  company 
was  not  chargeable  with  notice  that  it  was  likely  to  be  thrown  off  at  the 
depot,  and  hence  was  not  bound  to  guard,  by  notice  or  otherwiae.  against  an 
iniury  to  one  of  its  employ^  resulting  from  its  being  thrown  off  there. 

The  regulations  of  the  post-office  department  do  not  require  the  speed  of 
mail  trains  to  be  slackened  at  catch-stations,  where  cranes  are  erected  for 
the  exchange  of  mails. 

The  runnmg  of  a  mail  train  at  the  rate  of  thirty  or  thirty-five  miles  p«r 
hour  past  a  station  is  not  of  itself  unlawful ;  nor  can  negligence  be  un- 
puted  to  ^e  raUroad  company  from  that  fact  alone,  so  as  to  make  it 
uable  for  an  injury  resulting  from  the  throwing  of  a  mail-bag  from  such 
train. 

Appeal  from  Circuit  CoTirt,  Jefferson  connty. 

Action  to  recover  damages  for  personal  injuries  alleged  to  have 
"been  caused  by  the  negligence  of  the  defendant  company.  The 
plaintiff  and  one  Roth  vrere  at  work  for  the  defendant,  putting  a 
cornice  on  its  depot  building  at  Tunnel  City,  or  Greenfield,  on  its 
line  of  railway  between  Milwaukee  and  La  Crosse.  A  scaffold  had 
been  erected  on  the  south  side  of  the  depot — towards  the  main 
track — upon  which  they  stood  when  at  work  on  the  cornice.  It 
was  agreed  on  the  trial  that  the  scaffold  was  substantially  and 
safely  built.  On  December  2,  1882,  at  8:20  a.  m.,  a  passenger 
train  of  the  defendant,  running  from  Chicago  and  Milwaukee  to 
La  Crosse,  desiguated  as  train  ?fo.  3,  ran  past  the  depot  at  Green- 
field at  a  speed  (variously  estimated)  of  from  twelve  to  thirty  or 
thirty-five  miles  per  hour.  A  United  States  mail  car  in  charge  of 
a  postal  clerk  or  agent,  and  from  which  all  the  employes  oi  de- 
fendant operating  the  train  were  excluded  by  law,  constituted  a 
part  of  the  train.  The  postal  car  was  located  between  the  tender 
of  the  locomotive  and  the  first  or  leading  passenger  coach,  as  were 
also  an  express  car  and  a  baggage  car.  There  were  four  coachee 
and  three  sleepers  in  the  train.  The  train  was  behind  her  schedule 
time  at  Greenfield  two  hours  and  forty  minutes.  Greenfield  was 
a  fiag  station,  but  not  a  stopping  place  for  train  No.  8.  As  the 
train  passed  the  depot  on  that  morning,  some  object,  which  Both 
(the  only  witness  Mrho  testified  on  the  subject^  thought  was  a  mail- 
bag,  was  thrown  by  some  person  from  one  oi  the  cars  between  the 
tender  and  first  passenger  coach,  a^nst  one  of  the  upright  sup- 
porters of  the  scaffold  on  which  plaintiff  was  at  work.  It  knocked 
me  support  from  under  the  scanold,  by  means  whereof  the  stag- 
ing on  which  the  plaintiff  stood,  and  the  plaintiff  with  it,  were  pre- 
cipitated to  the  platform  below,  whereby  the  plaintiff  received^he 
injuries  complained  of.    For  the  purpose  of  reoeiving  tha  mail  at 
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Greenfield,  the  post-office  department  has  caused  to  be  erected  a 
crane  or  mail-catcher  about  200  feet  west  of  the  depot,  from  which 
mails  were  delivered  into  the  postal  car  on  train  No.  3  without 
stopping  the  train  or  slackening  its  speed.  The  mail-bag  for  de- 
livery at  that  point  was  usuafly  tlirown  from  the  car  near  the 
mail-catcher.  After  the  testimony  was  all  in,  tlie  jury,  by  direc- 
tion of  the  circuit  judge,  returned  a  verdict  for  the  def enoant.  A 
motion  for  a  new  trial  was  denied,  and  judgment  for  the  defend- 
ant was  entered  pursuant  to  the  verdict.  The  plaintiff  appeals 
from  the  judgment. 

HaHow  Peaae^  for  appellant. 

e/".  W.  Ca/tcy  and  D,  o.  Wegg^  for  respondent. 

Lyon,  J. — The  learned  counsel  for  the  plaintiff  maintained, 
in  his  arifument,  that  there  is  no  positive  proof  that  the  object 
thrown  &om  the  car  was  a  mail-bag,  or  that  it  was  thrown  from 
the  mail  car,  or  that  it  was  not  thrown  by  one  of  the  employes  of 
the  defendant  company.  From  these  premises  he  arguea  that  the 
case  is  within  the  rule  of  Kirst  t?.  Milwaukee,  L.  S.  &  W.  Ry.  Co., 
46  Wis.  489;  and  Cummings  v.  Nationt^  Furnace  Co.,  18  JS".  TV, 
Rep.  (Wis.)742.  That  rule  is  thus  stated  by  Erie,  C.  J.,  in  Scott 
t?.  London  Dock  Co.,  3  Hurl.  &  C.  696 :  "  There  must  be  reason- 
able evidence  of  negligence  ;  but  where  the  thing  is  shown  to  be 
under  the  management  of  the  defendant  or  his  servants,  and  the 
accident  is  such  as  in  the.  ordinary  course  of  things  does  not  hap- 
pen if  those  who  have  the  management  use  proper  care,  it  affords 
reasonable  evidence,  in  the  absence  of  explanation  by  the  defend- 
ant, that  the  accident  arose  from  want  of  care."  The  rule  is  sus- 
tained in  numerous  cases,  many  of  which  are  cited  in  the  brief  of 
counsel  for  plaintiff. 

The  difficultv  with  the  argument  is  in  the  premises  upon  whidi 
it  is  rested.  Tne  pleadings  and  proofs  do  not  leave  the  cause  of 
the  accident  in  any  doubt  or  uncertainty.  The  allegations  of  the 
complaint  are  that  the  defendant  "  carelessly  and  negligently  dis- 
charged, unloaded,  and  ejected  from  one  oi  the  cars  of  said  train, 
through  an  opening  in  the  side  of  said  car,  a  large  mail-ba^  filled 
with  heavy  mail,  ^roich  said  mail-bag  with  its  contents  was,  oy  the 

Seat  velocity  and  momentum  of  saia  train,  thrown  against  one  of 
e  supports  of  said  scaffold,  and  thereby  said  support  and  a  portion 
of  saia  scaffold,  on  which  the  plaintiff  was  standmg,  were  displaced 
and  knocked  down,"  etc.  Aside  from  the  alleged  speed  of  the 
train  (which  will  be  hereafter  considered),  all  of  Sie  testimony  on 
the  subject  is  in  liarmony  with  these  averments.  Hence,  it  is  an 
established  fact  in  the  case  that  the  support  upon  which  tlie  stag- 
ing of  the  scaffold  rested  was  knockea  down  by  reason  of  a  mau- 
bag  filled  with  mail  matter  having  been  cast  against  it.  It  is  in 
testimony  and  undisputed  that  such  mail-bag  was  thrown  from  a 
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car  between  the  tender  and  first  passenger  coach,  througt  a  side 
door,  by  a  person  witliin  the  car.  The  mail  car  had  a  side  door, 
and  was  located  in  the  train  between  the  tender  and  snch  coach. 
No  person  other  tlian  tlie  postal  clerk  (»r  agent  had  any  lawful 
right  to  enter  sncJi  car ;  no  mail  matter  could  lawfully  have  been 
in  any  other  car  on  the  train  ;  and  no  person  other  than  such  clerk 
or  agent  could  lawfully  discharge  the  mail-bag.  Such  is  the  law, 
and  the  evidence  does  not  tend  to  show  tliat  the  law  was  violated 
in  any  of  these  particulars  in  discharging  the  mail  from  the  train 
when  the  plaintiff  was  iniured.  In  absence  of  such  proof,  it  must 
be  presumed  that  themail-bs^  was  discharged  from  the  postal  car 
by  an  employe  of  the  post-omce  department,  and  not  oi  the  rail- 
way company.  Such  being  the  presumption,  there  is  no  room  for 
the  application  of  the  rule  above  stated. 

We  do  not  understand  counsel  as  claiming  that  the  railway  com- 
pany is  liable  for  the  negligent  act  of  the  post^Ji  employe,  if  it  is 
otherwise  free  of  negligence  contributing  to  the  injury  of  the 
plaintiff.  Such  a  claim,  if  made,  could  not  be  sustained.  The 
government  compels  the  company  to  carry  the  mails,  and  desig- 
nates the  trains  upon  which  the  same  shall  be  carried.  It  pre- 
scribes the  kind  of  cars  which  shall  be  provided,  and  appomts 
clerks  and  agents  to  take  exclusive  charge  of  mails  on  the  trains, 
and  to  receive  and  discharge  the  same.  Such  clerks  and  agents 
are  paid  by  the  government,  and  are  answerable  only  to  the  gov- 
ernment for  the  manner  in  which  they  shall  discharge  their  duties. 
The  railway  companies  upon  whose  trains  such  duties  are  per- 
formed have  no  control  whatever  over  them,  and  it  would  be  just 
BB  absurd  to  hold  one  of  these  companies  responsible  for  the  negli- 
gent acts  of  such  government  employes,  which  it  had  no  means  of 
preventing,  bjb  to  nold  the  companies  responsible  for  the  neghgent 
acts  of  passengers  on  their  trains  committed  under  like  circum- 
stances. We  conclude  that  the  mere  act  of  the  postal  employ^  in 
throwing  off  the  mail-bag  at  the  depot,  conceding  it  to  have 
been  a  negligent  act,  wa^  not  negligence  on  the  part  of  the  rail- 
way company. 

But  it  is  maintained  that  the  train  was  propelled  past  the 
depot  where  the  plaintiff  was  injured  at  an  unreasonable  rate  of 
speed,  which  contributed  to  the  injury,  and  hence  the  defendant 
is  liable  for  such  injury,  although  not  responsible  for  the  mail-bag 
being  thrown  off  at  that  point.  It  is  probable  that  but  for  the 
momentum  of  the  train  the  accident  would  not  have  happened. 
Yet  it  does  not  necessarily  follow  from  this  that  the  defendant  is 
liable  therefor.  To  render  it  liable  some  negligent  or  unlawful 
act  on  its  part  must  be  shovni.  It  is  said  that  the  plaintiff  did  not 
know  that  this  train  passed  the  depot  at  such  great  speed ;  and,  in 
view  of  the  fact  that  the  mail-bag  might  be  thrown  off  there,  and 
the  scaffold  on  which  he  was  at  work  thrown  down  thereby,  the 
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raflway  company  should  have  informed  him  of  the  peril,  and  was 
negligent  because  it  did  not.     This  point  is  not  well  taken.     All 
the  evidence  on  that  subject  is  to  the  effect  tliat  the  mail-bag  was 
nsuallj  discharged  near  the  mail-catcher,  which  was  200  feet  west 
of  the  depot,  and  there  is  no  testimony  whatever  that  it  had  ever 
before  been  thrown  off  at  the  depot.     The  company  is  not  charge- 
able ^tli  notice  that  it  was  likely  to  be  thrown  off  at  the  depot, 
and   hence  was  not  required  to  guard,  by  notice  or  otherwise, 
against  an  accident  to  the  plaintiff  resulting  from  its  being  thrown 
on  there  on  the  occasion  in  question.     But  the  principal  ground 
upon  which  negligence  is  sought  to  be  imputed  to  the  de&ndant 
becaofie  of  the  speed  of  the  train  is  found  in  the  regulations  of  the 
pofitoffice  department  on  that  subject. 

Before  proceeding  to  consider  such  regulations  some  observa- 
tions will  be  made  upon  the  testimony  bearing  upon  the  speed  of 
the  train.     The  plaintiff  and  Both  each  thought  the  train  ran  by 
the  depot  at  the  rate  of  from  tliirty  to  thirty-five  miles  an  hour. 
Both  testified  that  he  first  saw  it  when  it  whistled  nearly  eighty 
rods  east  of  the  depot.  The  plaintiff  gives  no  distance.  He  merely 
says  that  he  was  not  looking  at  it  more  than  a  minute  or  two. 
Keither  of  them  says  that  he  thought  of  th^  speed  of  the  train  at 
the  time,  or  that  he  watched  its  progress  with  reference  to  the 
time  occupied  in  passing  the  space  between  any  objects  the  dis- 
tance between  which  could  be  ascertained.     Besides,  the  train  was 
running  almost  directly  towards  them.     The  substance  of  their 
testimony  is  that  the  train  was  running  fast.     Their  estimates  of 
its  precise  velocity  per  hour  are  most  unsatisfactory  and  unreliable. 
On  the  other  hand,  it  appeared  that  the  train  ran  on  an  ascending 
grade — the  steepest  on  that  line  of  railway — for  more  than  two 
miles  before  it  reached  the  Greenfield  depot,  and  that  the  track 
on  that  grade  is  laid  on  reversed  curves.     The  train  was  a  heavy 
one,  and  there  is  some  evidence  that  the  track  was  not  in  a  condi- 
tion favorable  to  a  high  rate  of  speed.   These  conditions  necessarily 
greatly  retard  the  speed  of  the  train,  and  strongly  corroborate  the 
testimony  of  the  conductor  and  engineer  to  the  eirect  that  the  train 
could  not  have  been  propelled  up  the  grade  past  the  depot  at 
any  high  rate  of  speed.     Their  estimate  of  the  speed  of  the  train 
in  question  at  that  point  is  from  ten  to  twelve  miles  per  hour. 

(riving  proper  weight  to  the  above  conditions,  the  existence  of 
which  are  undisputed,  it  would  be  difficult  to  hold  that  the  esti- 
mates of  the  plaintiff  and  Both  amount  to  anything  more  than  a 
mere  sdntiua  of  evidence  that  the  train  was  running  thirty  to 
thirty-five  miles  per  hour.  On  the  evidence  in  tho  case  we  should 
hesitate  to  sustain  a  special  finding  tliat  it  was  running  at  that  rate 
of  speed.  It  would  seem  unreasonable  to  allow  a  verdict  based 
entirely  upon  an  opinion  of  a  witness  to  stand  when  the  uncon- 
troverted  facts  proved  demonstrate  that  the  opinion  is  utterly 
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erroneonfi.  The  testimony  relating  to  tbe  speed  of  the  train  has 
been  considered,  not  because  it  is  material  to  the  determination  of 
the  case,  but  because  great  stress  was  placed  upon  it  in  the  argu- 
ments. For  the  purposes  of  the  case  it  may  be  assumed  that  the 
plaintiff's  estimate  in  that  behalf  is  correct. 

We  will  now  consider  the  regulations  of  the  post-office  depart- 
ment which  are  relied  upon  to  establish  the  alleged  negligence  or 
misconduct  of  the  railway  company.  Only  three  of  these  need  be 
set  out.  They  are  as  follows :  "  (1)  The  department  will  provide 
for  the  delivery  of  mails  to  offices  located  within  eighty  rods  or 
over  that  distance  from  points  at  which  passenger  trains  or  trains 
an  which  mails  are  carried  do  not  make  stops,  or  where  there  is  a 
flag  station,  and  at  such  points  the  companies  will  be  required  to 
slacken  the  speed  of  trains  sufficiently  to  admit  of  the  exchange  of 
mails  with  safety.  (2)  Cranes  and  catcher  pouches.  For  the  pur- 
pose of  exchanging  mails  at  certain  way  ana  flag  stations  between 
the  post-offices  at  tiiese  places  and  the  railway  offices  without  an 
abatement  or  loss  of  speed  of  the  train,  the  postoffice  department 
has  introduced  the  use  of  a  mail-catcher,  causing  the  erection  at 
each  of  such  stations  of  a  crane  on  which  the  pouch  to  be  ex- 
dianged  by  the  postmasters  is  to  be  hung.  (3)  At  catch  stations 
where  cranes  are  erected  for  the  exchange  of  mails  without  slack- 
ening the  speed  of  trains,  the  pouch  must  never  be  kicked  ofl^ 
bfut  must  be  thrown  off  by  hand  to  a  distance  of  at  least  ten  feet 
from  the  track,  so  as  to  prevent  the  pouch  from  being  drawn  un- 
der the  train." 

As  already  stated,  a  crane  had  been  erected  for  the  receivinff 
ci  mails  on  the  cars  at  Greenfield,  which  thereby  became  a  catch 
station.  It  is  conceded  to  be  a  flag  station,  although  as  a  matter  of 
fact  it  was  not,  so  far  as  train  No.  3  was  concerned.  That  train 
did  not  stop  there,  and  could  not  properly  be  flagged  to  do  so.  It 
was  said  in  argument  that  there  is  no  proof  that  tne  crane  erected 
8t  that  point  was  used  ;  but  this  is  an  error.  The  proof  is  con- 
dhisive  that  it  was  in  use.  The  conductor  of  train  Is  o.  3  testified 
that  "there  was  and  is  now  a  crane  at  this. station  for  the  delivery 
of  mail/br  this  i/rainP  He  then  described  the  process  of  delivery 
from  the  crane  into  the  car.  The  above  regulations  of  the  depart- 
ment are  inpa/ri  7nateria\  and  must  be  construed  together.  So 
construed,  tiieir  meaning  and  effect  are  perfectly  plain.  At  sta- 
tions where  mail  trains  do  not  stop,  and  which  are  not  catch 
stations,  the  speed  of  the  train  must  be  slackened  to  the  point  of 
safety  in  the  exchange  of  the  mails.  At  catch  stations  no  slacken- 
ing of  the  speed  of  the  train  is  required. 

It  cannot  be  successfully  maintained  that  a  speed  of  thirty  or 
Iftiirty-five  miles  per  hour  through  and  past  Greenheld  station  is  of 
itself  an  unlawful  rate  of  speed,  xhis  train  No.  3  was  the  fastest  train 
on  that  line  of  railway.   Doubtless  that  was  one  reason  why  the  de- 
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partment  reqiiired  the  railway  company  to  carry  the  maik  on  it 
It  ifi  within  the  common  knowledge  and  obeerration  of  uien  in 
general  that  fast  mail  and  express  trains  on  the  great  tnmk 
unes  of  railway  throughout  the  country  are  habitually  and  usually 
run  at  a  much  higher  rate  of  speed;  yet  no  one  would  impute 
negligence  to  the  railway  companies  on  that  fact  alone.  To 
render  such  rate  of  speed  unreasonable,  some  other  circumstance 
oar  condition  must  be  shown  to  exist,  calling  for  a  reduction  of 
speed,  a  disregard  of  which  would  be  inconsistent  with  reasonable 
care.  We  find  no  such  condition  in  this  case.  The  scaffold  on 
which  the  plaintiff  stood  was  built  substantially  and  safely.  The 
defendant  was  not  chargeable  with  notice  that  the  mail-ba^  was 
likely  to  be  thrown  off  the  car  where  the  scaffold  stood,  and  is  not 
sesponsible  for  the  results  of  the  act  of  the  postal  employ^  in 
throwing  it  against  the  support  of  the  scaffold.  The  regulatioiis 
of  the  post-omce  department  did  not  require  the  speed  of  the  train 
to  be  slackened  at  that  point ;  and  the  train  was  running  at  a  law- 
ful rate  of  speed.  Under  these  (circumstances  we  cannot  doubt 
that  the  proofs  fail  entirely  to  convict  the  defendant  of  any  negli- 
gence which  contributed  to  the  injuries  complained  of ;  and  there 
was  nothing  to  submit  to  the  jury  in  that  behalf.  The  direction 
by  the  judge  to  the  jury  to  return  a  verdict  for  the  defendant  was 
correct. 
Judgment  affirmed. 


Payne 

"Western,  etc.,  E.  Oo. 

(Advance  Case,  Tennessee,  1884.) 


It  is  not  unlawful  for  a  railroad  company  to  discharge,  nor  to  publish  no> 
tioe  that  it  will  discharge,  its  employes  for  trading  witn  a  certain  merchant, 
unless  thereby  a  contract  between  company  and  employ^  is  broken.'  and 
even  then  no  action  accrues  to  the  mercliant  unless  the  notice  is  libelous. 

No  action  accrues  to  the  merchant  a«fain8t«the  company  or  another  for 
such  notice,  though  it  may  be  maliciously  posted  and  operate  to  deter  em- 
ployes of  the  company  and  others  from  trading  with  plaintiff,  and  thus  to 
destroy  his  business.  An  act  notj  unlawful,  done  in  a  manner  not  unlawfnly 
though  from  wicked  and  malicious  motives,  is  not  actionable. 

This  was  an  action  of  trespass  on  the  case,  brouglit  by  a  mer- 
chant against  a  raih'oad  company  and  its  general  agent.  The  de- 
claration alleced  that  "  defendants  wickedly,  unlawfully,  fraudu- 
lently and  mwiciously  consoired  and  confederated  together,  out  of 
maUce,  ill-will  and  wicked  feeling,  to  injure,  damage  and  ruin 
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plaintiff  in  his  business ;  and  to  that  end  and  with  that  purpoee 
made,  published  and  eircnlated  the  following  scandalous  ana  injuri- 
ous order,  threat,  command  and  paper  writing : 

"  '  J.  T.  Robinson,  vard  master : 

" '  Any  eniplov6  oi  this  company,  who  trades  with  F.  Payne 
from  this  date,  will  be  discharged.    ]N  otify  all  in  your  department. 

" '  J.  0.  Anderson,  agent.' 

'^  Like  orders  and  commands  were  published  and  addressed  to 
other  heads  of  departments  of  said  railroad,  and  were  posted  and 
published  by  defendants,  and  read  and  commented  upon  by  the 
public  along  the  line  of  the  railroad,  and  by  plaintiff's  customers 
and  patrons.  And  by  reason  of  these  orders  and  commands, 
plaintiff  was  brought  into  reproach,  disrepute,  suspicion  and  di^ 
trust,  and  plamti#s  business  was  injured,  ruined  and  deitroyed, 
€tc." 

There  was  a  demurrer  assigning,  mter  alia,  the  following 
<^uses: 

"  1.  Defendants  had  the  right  to  discharge  employ^  because 
Hiey  traded  with  plaintiff,  or  for  any  other  cause ;  and  for  any 
wronjg  ill  so  doing  defendants  would  be  liable  only  to  the  em- 
ploy^ 80  discharged. 

"2.  The  company  cannot  be  held  liable  for  the  wrongful  act 
of  its  agent,  Anderson." 

The  circuit  judge  allowed  the  demurrer,  and  plaintiff  appealed 
in  error. 

Oeorge   W.    White^  for  plaintiff  in  error. 

Tho8.  IL  Cooke,  for  defendant  in  error. 

Ingersoll,  8.  J. — The  suit  is  not  maintainable  as  an  action  of 
libel  or  slander,  either  to  personal  character  or  business  reputation. 
It  must  stand,  if  at  all,  upon  the  alleged  malicious  and  unlawful 
conspiracy  and  combination  of  defendants,  for  the  purpose  and 
with  the  effect  of  depriving  plaintiff  of  his  customers,  and 
thus  oppressing,  injuring  and  ruining  him  in  his  trade.  This, 
rather  than  libel  or  slander,  is  the  particular  wrong  relied  upon  by 
plaintiff.     As  concisely  put  by  liis  coimsel  in  argument : 

''  We  have  brought  a  suit  to  recover  damages  because  defend- 
ants, by  threats  ana  intimidations,  prevented  people  from  tradii^ 
at  our  store.  Plaintiff  was  pursuing  a  lawful  business ;  defend- 
ants, out  of  malice  and  ill-will  towards  him,  by  means  of  threats 
and  intimidation,  drove  his  customers  from  him  and  ruined  his 
business ;  every  malicious  act  is  wrongful  in  itself,  and  if  it  cause 
hurt  to  another,  it  is  a  tort  and  is  actionable." 

To  this  forcible  statement  of  plaintiff's  case,  defendant's  answer, 
in  effect,  is  :  "  We  have  a  riglit  to  employ  or  not  employ  when 
and  whom  we  choose.  We  may  discharge  our  employ^  all  or 
singly,  whenever  we  wish  ;  with  reason  or  without  reason ;  because 
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they  trade  with  plaintiff  or  do  not  trade  with  him ;  and  if  the  em- 
ploy6  is  wrongea  thereby,  he  may  sue,  but  plaintiff  cannot.  It  is 
purely  a  matter  of  contract  between  the  company  and  its  em- 
ploy^ ;  and  if  a  contract  has  been  broken,  only  a  party  to  the 
contract,  or  one  in  privity,  can  sue  for  its  breach.  Plaintiff  shows 
no  such  privity,  and  cannot  maintain  this  action  unless  defendants 
have  done  some  unlawful  act  which  caused  the  injury  complained 
of ;  the  act  complained  of  is  the  notice  to  the  hands  that  they  will 
be  discharged  it  they  trade  at  plaintiff's  store.  •  The  discharge  of 
an  employe  is  merely  the  exercise  of  an  undoubted  right,  and  can- 
not give  plaintiff  a  right  of  action,  even  though  the  act  was 
maliciously  done,  and  plaintiff  suffered  injury  therefrom.  Motive 
does  not  furnish  gromid  for  civil  action ;  wrongful  acts  alone  are 
actionable.  Conspiracy  does  not  become  actionable  till  some  un- 
lawful act  is  done  under  it ;  and  the  act  alleged  here  is  not  unlaw- 
ful but  permissible." 

Plaintiff,  in  reply  to  this,  besides  asserting  the  correctness  of  his 
original  position,  denies  that  the  defendant  company  had  theri^ht 
to  discharge,  or  to  threaten  to  discharge,  employes  for  trading  with 
him,  because  the  concession  of  such  authority,  and  its  exercise  by 
strong  corporations  and  large  manufacturing  firms,  would  unfairly 
defeat  and  destroy  competition,  and  tend  to  create  monopoly  in 
trade;  whereas  the  law  should  discourage  the  latter  and  foster 
the  former.  Plaintiff  also  insists  that,  while  our  decisions  furnish 
no  precedent  for  his  suit,  and  we  have  no  statute  upon  the  subject, 
the  cases  cited  by  Mr.  Addison  in  his  work  on  Torts,  Yol.  L, 
Sec.  1,  afford  abundant  authority  for  this  action. 

The  novelty,  interest  and  importance  of  the  questions  de- 
mand a  careful  examination  of  the  cases  and  the  principle  in- 
volved. The  case  turns  upon  the  common  law.  The  nrst  question 
is :  Is  it  unlawful  for  a  person,  or  any  number  of  persons  in  com- 
bination, to  threaten  to  discharge  employes  if  they  trade  with  a 
certain  merchant?  Would  it  be  unlawful  to  discharge  them  for 
such  reason?  If  not,  surely  it  would  not  be  unlawful  to 
*'  threaten  "  it. 

If  the  employes  are  engaged  for  fixed  terms,  it  may  be  assumed 
that  a  discharge  by  the  employer  for  such  a  reason  would  be  im- 
warranted,  and  would  give  the  employes  a  right  of  action  for 
breach  of  contract.  But  no  one  else  except  a  privy  could  complain 
of  the  breach  of  contract ;  and  the  ground  of  the  employe's  action 
would  be  the  refusal  of  the  employer  to  pay  him  lor  the  period 
promised  in  the  contract  of  service.  If  the  service  is  terminable 
at  the  option  of  either  party,*  it  is  plain  no  action  would  lie,  even 
in  favor  of  employ^,  for  either  party  may  terminate  the  services 
for  any  cause,  good  or  bad,  or  wittiout  cause,  and  the  other  cannot 
complain  in  law.  Mucli  less  could  a  stranger  complain.  No  action 
'would  accrue,  either  to  employ 6  or  stranger,  for  breach  of  contract ; 
for  no  contract  is  broken. 
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If  the  act  is  unlawfnl,  it  most  be  on  other  gronndB  than  bxeadi 
of  contract;  as,  that  it  imiuBtly  deprives  plaintiff  of  cngtomera 
and  trade  to  which  his  fair  dealing  entitles  him,  and  thus  defltroTS 
his  business.    For  any  one  to  do  this  withont  cause,  is  censurable 
and  unjust.    But  is  it  legally  wroM?    Is  it  unlawful?    Maj  I 
not  refuse  to  trade  with  anyone  ?    Iw-y  I  not  forbid  my  family  to 
trade  witli  anyone  ?    May  I  not  dismiss  my  domestic  servant  for 
dealing,  or  even  visiting,  where  I  forbid  ?    And,  if  my  domestic, 
why  not  my  farm  hana  or  teamster  ?    And  if  one  of  them,  "why 
not  all  four,  why  not  a  hundred  or  a  thousand  of  them  ?     The 
principle  is  not'  changed  or  affected  by  the  number.     And  if  it 
were,  who  should  say  how  many  it  would  be  lawful  and  ho^ 
many  imlawful  to  forbid  ?    Nor  can  it  be  better  determined  by 
effect  than  by  number.    To  keep  away  one  customer  mi^ht  not 
perceptiby  affect  the  merchant's  trade ;  deprived  of  a  hundred  at 
them,  he  might  fail  in  business.     On  the  contrary,  my  own  deal- 
ings may  be  so  important  that,  if  I  cease  to  trade  with  him,  he 
must  close  his  doors.    Shall  my  act  in  keeping  away  a  hundred  of 
my  employes  be  unlawful  because  it  breaks  up  the  merchant's 
busincBs,  and  yet  it  be  lawful  for  me  to  accomplish  the  same  re- 
sult by  withholding  my  own  business  ?    Obviously  the  law  can 
adopt  and  maintain  no  such  standard  for  judging  human  conduct ; 
and  men  must  be  left,  without  interference,  to  buy  and  sell  where 
they  please,  and  to  discharge  and  retain  employes  at  will,  for  good 
cause,  or  no  cause,  or  even  for  bad  cause,  without  thereby  bein^ 
guilty  of  an  act,  unlawful  j!?^  se.    It  is  a  right  which  an  employe 
may  exercise  in  the  same  way,  to  the  same  extent,  for  the  same 
cause  or  want  c>f  cause,  as  the  employer.    He  may  refuse  employ- 
ment from  a  man  or  company  that  trades  with  an  obnoxious  per- 
son, or  does  other  things  whicn  he  dislikes.     He  may  persuade  his 
fellows,  and  the  employer  may  lose  all  his  hands  ana  be  compelled 
to  close  his  doors ;  or  uie  employer  may  yield  to  the  servant's  de- 
mand and  withdraw  his  custom  or  cease  his  dealings ;  and  the  ob- 
noxious person  be  thus  injured  or  wrecked  in  business.     Can  it  be 
pretended  that  for  this  either  of  the  injured  parties  has  a  right  of 
action  against  the  employes  ?     Great  loss  may  result,  indeed  has 
often  resulted,  from  sucn  conduct ;  but  loss  alone  gives  no  right  of 
action.     Great  corporations,  strong  associations  and  wealthy  indi- 
viduals may  thus  do  great  miscnief  and  wrong ;  may  make  and 
break  merchants  at  will ;  may  crush  out  competition,  limit  employ- 
ment, and  foster  monopolies,  and  thus  greatly  injure  indi\aduals 
and  the  public ;  but  power  is  inherent  in  size  and  strength,  num- 
bers and  wealth,  and  the  law  cannot  set  bound  to  it  unless  it  is 
exercised  illegally.     Then  it  is  restrained  because  of  its  illegality, 
not  because  oi  its  quantity.     The  great  and  rich  and  powerral  are 
guaranteed  the  same  liberty  and  privileges  as  the  poor  and  weak. 
All  may  buy  and  sell  where  they  choose ;  they  may  employ,  re- 
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fuse  to    employ  or  digmiss  whom  they  choose,  without  being 
tiiereby  guuty  of  legal  wrong,  though  it  may  seriouBly  injure  or 
erven  ruin  others.    ]£dIroad  corporations  have  in  this  matter  the 
same  right  enjoyed  by  mannf actnrers,  merchants,  lawyers  and  farm- 
ers.   All  may  <usmiss  their  employes  at  will,  be  they  many  or  few, 
for  good  canse,  for  no  canse,  or  even  for  canse  morally  wrong, 
without   being  thereby  guilty  of  legal  wrong.    A/arttoriy  they 
may  **  threaten  "  to  discharge  them  without  thereby  doing  an  act 
illegal  p&r  ae.    The  sufficient  and  conclusive  answer  to  the  many 
plausible  arguments  to  the  contrary,  portraying  the  evUs  to  work- 
men and  to  others  from  the  exercise  of  such  power  by  the  great 
and  strong,  is :  They  ha/ve  ths  rigM  to  diacha/rge  thei/r  emptoy^a^ 
The  lanjD  cwn/not  com/pei  them,  to  employ  worhmen^  or  to  heep  U 
employed.    K  they    break  contracts  with  workmen,  they    are 
answerable  only  to  them.    If,  in  the  act  of  dischaigin^  them, 
they  break  no  contract,  no  one  can  sue  for  the  loss  sufi^r^  there- 
from.    Trade  is  free;  so  is  employment    The  law  leaves  em- 
ployer and  employ^  to  make  their  own  contracts ;  and  these,  when 
made,   it  will  enforce ;  beyond  this  it   does  not  go.    Either  em- 
ployer or  employ^  may  terminate  the  relation  at  will,  and  the  law 
will  not  interfere  except  for  contract  broken.     This  secures  to  all 
drvil  itnd  industrial  liberty.    A  contrary  rule  wonld  lead  to  a 
Tudicial  tyranny  as  arbitrary  and  intolerable  as  that  exercised  by 
Scraggs  and  Jeffreys. 

But  plaintiff  says  that  the  defendants  wichedJ/y  <md  maH^oiot^ly 
eomhined  and  confederated  for  the  purpose  of  causing,  by  means 
of  threats  and  intimidation,  plaintiff's  customers  to  leave  ^ff 
trading  with  him ;  and  the  unlawful  purpose  was  accomplished  by 
Aese  means ;  and  thus  plaintiff's  business  was  ruined  and  he  caused 
to  suffer  great  pecuniary  loss ;  and  he  urges  that  defendants  are 
liable  in  damages  therefor,  becanse  every  act  done  /ratodulenUj/ 
and  malicumslyy  and  with  the  effect  of  injuring  another  in  his 
business,  gives  good  cause  of  action.  If  defendants,  by  means  of 
^threats  and  intimidations,"  have  driven  away  plaintiff's  cus- 
tomers and  thus  destroyed  his  trade,  they  have  injured  him  by  an 
unlawful  act,  and  are  liable  to  him  in  damages,  whether  they  did 
it  wickedly  and  maUcionsly  or  not.  For  it  is  unlawful  to  threaten 
and  intimidate  one's  customers,  and  the  loss  of  trade  is  the  natural 
and  proximate  result  of  such  acts.  But  "  threats  "  and  "  intimidar 
tion  '^  must  be  taken  in  their  legal  sense.  In  law  a  threat  is  a  de- 
claration of  intention  or  determination  to  injure  another  by  the 
commission  of  some  unlawful  act ;  and  an  intimidation  is  the  act 
of  making  one  timid  or  fearful  by  such  declaration.  If  the  act 
intended  to  be  done  is  not  unlawful^  the  declaration  is  not  a 
tbreat  in  law ;  and  the  effect  thereof  is  not  intimidation  in  a  legal 
eense.  So,  too,  of  the  alleged  conspiracy.  A  conspiracy  is  an 
agreement  between  two  or  more  persons  to  do  an  unianjoful  act. 
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K  the  act  to  be  done  is  not  unlawful,  then  the  agreement  or  oomr 
bination  is  not  a  conspiracy.  The  question  then  is :  "WTiat  wctb 
the  acts  done,  or  intended  or  agreed  to  be  done,  by  which  liie 
trading  was  prevented  ? 

In  the  second  count,  which  plaintiff  specially  relies  upon  to  sus- 
tain this  view  of  his  case,  after  charging  generally  the  use  of 
threats  and  intimidations,  he  specifies  as  follows :    "  The  said  de- 
fendants threatened,  among  otlier  things,  to  discharge  any  man  in 
the  employ  of  said  railroad  company  who  should  trade  with  plain- 
tiff, and  this  threat  was  published,"  etc.     This  is  the  only  *^  threat 
or  intimidation"  specified.     But  this  act  was  not  unlawful,  as  we 
have  seen ;  and  to  denounce  a  determination  to  do  it  was  not 
"threat"  or  "intimidation"  in  a  legal  sense.    From  this  it  is 
fairly  inferable  that,  in  this  count  as  in  the  first,  though  plaintiff 
uses  the  general  terms  "unlawful  and  malicious  threats,^'  be  refeis 
to  the  so-called  "  threat "  to  discharge  employes,  and  rests  his  case 
upon  it.     Presumably  he  has  particulanzea  the  most  wrongful 
act ;  or,  at  the  most,  the  other  "  unlawful  and  malicious  acts ''  are 
of  the  same  and  no  worse  character.     This  act,  plaintiff  says,  was 
done  by  defendants  wickedly  amd  m<ilicumsh/j  with  the  intent 
and  effect  of  breaking  up  his  business. 

The  question  then  is :  Is  an  act,  not  unlawful,  rendered  action- 
able to  the  one  suffering  injury  therefrom  because  it  is  committed 
wilfully,  wickedly  and  maliciously,  and  in  pursuance  of  a  con- 
spiracy to  infiict  the  injurj^  suffered  ?  Does  one  render  himself 
hable  in  damages  for  mahciously  and  wickedly  exercising  his 
rights,  or  denouncing  his  intention  of  so  doing,  if  thereby  he  in- 
jures another  ? 

The  cases  relied  on  by  plaintiff,  cited  by  Mr.  Addison  in  his 
work  on  Torts,  Sees.  20,  22 — where  tenants  were  driven  from  their 
holdings,  scholars  frightened  from  school,  persons  prevented  from 
trading  at  one's  store  or  with  a  vessel,  buyers  and  workmen  driven 
from  a  quarry — do  not  serve  as  precedents,  for  the  reason  that  in 
all  of  them  the  defendants  either  committed  or  threatened  unlaw- 
ful acts.  In  most  of  them  violence  was  used  or  threatened ;  in 
some  statutory  misdemeanors  were  committed ;  in  others  fraud, 
duress  or  libel  was  resorted  to.  This  relieved  the  cases  of  the  diffi- 
culty and  doubt  which  exists  in  this,  where  there  is  no  libel,  vio- 
lence or  broken  statute.  In  Sec.  40,  however,  Addison  declares 
broadly  that  "  every  malicious  act  is  wrongful  in  itself  in  the  eye 
of  tlie  law,  and  if  it  causes  hurt  or  damage  to  another,  it  is  a  tort, 
and  may  be  made  the  foundation  of  an  action."  Upon  this  plain- 
tiff relies  ;  and  if  this  broad  statement  contains  a  correct  exposition 
of  the  law,  he  is  right,  and  the  demurrer  should  be  overruled ;  for 
the  declaration  abounds  in  charges  of  malice  and  wrong.  But  is 
this  the  law? 

To  answer  correctly,  it  must  first  be  understood  what  is  meant 
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by  -^  maliciaits  acV^  In  common  parlance  it  is  an  act  proceeding 
from  hatred  or  ill-will ;  or  dictated  by  malice ;  or  done  with  wicked 
intentions  or  motives.  But  surely  this  cannot  be  the  sense  in 
whicli  the  phrase  is  employed  by  Addison ;  for  if  it  were,  my 
neighbor  w;ould  be  liable  to  me  if,  from  ill -^vill  or  wicked  motive, 
he  refused  to  let  me  get  water  at  his  spring ;  or  made  a  road  for 
myself  through  his  farm  ;  or  locked  his  pump  or  his  gate  against 
me ;  or  built  his  store  or  shop  or  a  high  fence  on  his  own  land  in 
such  close  proximity  to  my  windows  as  to  exclude  light  and  view. 

It  is  nnreasonable  that  actions  should  be  maintained  for  any  of 
these   things.     For  though  my  neighbor  is  causing  me  hurt,  and 
that  too   from  wicked  motives,  and  is  violating  the  moral  law,  he 
is  only    exercising  his  undoubted  right  to  use  his  own  for  him- 
tself  and  deny  me  all  privilege  in  it ;  and  this  the  law  does  not  pun- 
ish, as  has  often  been  ruled  in  courts  of  the  highest  character. 
Story  V,   Odin,  12  Mass.  157 ;  Mahan  v.  Brown,  13  Wend.,  261 ; 
A.  &  C.  P.  R.  Co.  V.  Douglass,  5  Seld.  447;  Lasala  v.  Holbrook,  4 
Paige,  169  ;  Thurston  v.  Hancock,  12  Mass.  220.     Judge  Cooley, 
in  his  works  on  Torts,  p.  278,  says :     "  It  is  a  part  of  every  man's 
civil   rights  that  he  be  at  liberty  to  refuse  business  relations  with 
any  person  whomsoever,  whether  the  refusal  rests  upon  reason  or 
is  the  result  of  whim,  caprice,  prejudice  or  malice.     With  his  rea- 
sons  neither  the  public  nor  third  persons  have  any  legal  concern." 
And  again  at  p.  688 :.  "  The  exercise  by  one  of  his  legal  right  can- 
not be  a  legal  wrong  to  another.     *    *     *    Whatever  one  has  a 
right  to  do  another  can  have  no  right  to  complain  of."     This  he 
considers  a  mere  truism. 

Baron  Parke  said  in  Stevenson  v.  Newham,  13  C.  B.  285  :  "An 
act  which  does  not  amount  to  a  legal  injury  cannot  be  actionable 
because  it  is  done  with  a  bad  intent?'    And  Judge  Black  in  Jen- 
kins V.  Fowler,  24  Pa.  St.  808,  declares :  "  Any  transaction  which 
would  be  lawful  and  proper  if  the  parties  were  friendly  cannot 
be  made  the  basis  of  an  action  merely  because  they  happen  to  be 
enemies.    As  long  as  a  man  keeps  himself  within  the  law  dv  doing 
no  act  which  violates  it,  we  must  leave  his  motives  to  Him  who 
searches  the  heart."    Judge  Cooper,  in  accordance  with  these 
views,  has  declared  in  Macy  v.  Childress,  2  Tenn.  Chap.  442 :  "  It 
is  no  defense  to  a  legal  demand,  instituted  in  the  manner  pre- 
scribed by  law,  that  the  plaintiff  is  actuated  by  improper  mo- 
tives.    The  motive  of  a  suitor  cannot  be  inquired  into.     Were  it 
otherwise,  nearly  every  suit  would  degenerate  into  a  wrangle  over 
motives  and  f  eeungs." 

The  question  was  ably  aigued  and  received  elaborate  consider- 
ation in  the  Supreme  Court  of  Maine,  in  the  recent  cases  of  Hey- 
wood  V.  Tilson,  46  Am.  Eep.  373,  wherein  it  was  decided,  without 
dissent,  that  no  action  lies  by  the  owner  of  a  house  against  one 
who  maliciously  refuses  to  employ  any  tenant  of  such  nouse  and 
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thus  prevents  the  renting.  It  would  be  unendurable  if  our  courtB 
of  law  should  be  perverted  to  the  trial  of  the  motives  of  men  who 
confessedly  had  done  no  unlawful  act 

Upon  both  reason  ind  authority,  therefore,  it  is  clear  that  tiie 
phrase,  "  malicious  act,"  cannot  be  used  bv  Mr.  Addison  in  this 
connection  in  the  popular  signification,  or  if  so  usfed  by  him,  it  is 
not  a  correct  statement  of  the  law. 

In  another  sense  it  is  correct.  Prof.  Greenleaf,  in  his  Sd 
volume  on  Evidence,  Sec.  463  (2),  thus  defines  a  malicious  act: 
"  In  a  legal  sense  any  unlawful  act,  done  wilfully  and  purposely 
to  the  injury  of  another,  is,  as  against  that  person,  malicious. ' 
To  determine,  then,  whetlier  a  m^cious  act  is  wrongful  in  the 
legal  sense,  and  therefore  actionable,  we  must  first  determine 
whether  it  is  unlawful.  But  if  it  is  unlawful  and  injurious^  it  is 
actionable  irrespective  of  the  motive ;  and  whether  malicious  or 
not,  if  not  unlawful  and  injurious,  it  is  not  actionable. 

Plaintiff  appeals  with  confidence  to  the  legal  maxim :  There  is 
no  wrong  without  its  remedy.  Far  be  it  from  us  to  shake  the 
public  and  professional  confidence  in  this  venerable  maxim  of  the 
English  common  law ;  but,  as  it  is  a  le^al  maxim,  it  must  be  taken 
in  a  legal  sense.  So  taken,  obviously,  it  can  mean  no  more  than 
that  there  is  a  legal  remedy  for  every  legal  wrong :  i.  «.,  for  eveiy 
injury  suffered  from  the  effect  of  an  unlawful  act,  or  a  lawfnl  a^ 
done  in  an  unlawful  manner. 

Neither  is  shown  here.  Defendants  have  merely  warned  their 
employes  not  to  trade  with  plaintiff,  or  if  they  do,  they  must  give 
up  their  employment.  They  had  the  right  to  discharge  them  on 
this. ground;  it  was  not  wrong,  but  highly  proper,  to  give  lie 
employes  notice  of  the  intention  of  the  company.  The  manner  of 
givii^  the  warning  was  not  unlawful.  Tne  posted  notice  con- 
tained no  word  of  libel  or  reproach  upon  the  character  of  plaintiff; 
no  charge  or  insinuation  that  he  was  unfair  in  his  dealing 
Omitting  any  attack  on  plaintiff's  character  as  a  man  or  trader,  de- 
fendants, in  the  usual  manner,  told  its  employ^  to  quit  trading 
with  plaintiff,  or  to  quit  working  for  them.  The  common  law 
does  not  forbid  such  an  act,  nor  nas  it  been  made  unlawful  by 
statute,  as  in  some  of  the  States,  and  probably  in  England.  !No 
legal  wrong  has  been  done ;  therefore  there  is  no  legal  remedy. 
Courts  administering  the  civil  law  cannot  punish  sin  or  wicked- 
ness unless  it  be  committed  in  violation  of  the  civil  law,  which  is 
the  measure  of  their  jurisdiction.  Nor  will  the  maxim,  Sio  utere 
too  ut  aUennm  non  IcBdaa^  aid  the  plaintiff  in  his  contention.  ^ 
commonly  translated,  ^^  So  use  your  own  as  not  to  injure  another's,'^ 
it  is  doubtless  an  orthodox  moral  precept ;  and  in  the  law  too  it 
finds  frequent  application  to  the  use  of  surface  and  running  water, 
and  generally  to  easements  and  servitudes.  But  stricuy  even 
then  it  can  mean  only,  ^'  So  use  your  own  that  you  do  no  legal 
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damaee  to  another's/'  Legal  damage,  actionable  injury,  resnlts 
only  Sroin  an  unlawful  act.  As  paraphrased,  the  maxim  means  no 
more  than,  "Thou  shalt  not  interfere  with  the  legal  rights  of 
another  by  the  coiimiission  of  an  unlawful  act." 

A  majority  of  the  court,  therefore,  conclude  that  the  act  done — 
t.  e.,  the  publication  of  the  notice  that  the  company  would  dis- 
charge employes  who  traded  with  plaintiff — was  not  an  imlawful 
act  nor  an  unlawful  threat ;  was  not  a  libel ;  and,  though  done 
wickedly  and  maliciously,  is  still  not  actionable,  because  it  was  not 
an  unlawful  act  nor  done  in  an  unlawful  manner. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


State  op  South  OABOLnrA 

V. 

Hathoook. 

(90  South  Carolina  Reports,  419.) 

Laboien  employed  in  working  upon  the  road-bed  of  a  railroad  companj, 
which  was  engaged  in  carrying  freight,  passengers  and  mail,  were  som- 
moned  to  work  upon  the  public  highways,  but  failed  to  api>ear.  Upon  being 
prosecuted  for  such  failure,  they  interposed  their  daily  and  constant  em- 
ployment at  that  time  as  a  justifiable  excuse,  which  defense  was,  however, 
overruled  by  trial  justice  and  circuit  judge.  Held  that,  there  being  no 
d^hiition  of  what  was  a  justifiable  excuse  in  such  cases,  this  court  oould  not 
decilaTe  the  ruling  below  to  be  error  of  law. 

These  were  prosecutions  against  Oliver  Hathcock,  Walter 
Kelly,  George  McConnell,  James  McOonnell,  and  Rhett  Jordan — 
five  cases  heard  together,  the  same  point  being  involved  in  alL 
In  dismissing  the  appeal  to  the  circmt  court,  the  presiding  judge 
ndd: 

The  aef  endants  were  cotivicted  and  sentenced  to  pay  each  a  fine 
oi  five  dollars,  or  be  imprisoned  ten  days  in  the  county  jaiL  The 
defendants  appeal  on  the  grounds:  1.  That  their  employment,  as 
above  stated,  in  the  service  of  the  railroad  company  is  a  "  justifl- 
able  excuse."  2.  That,  being  so  employed,  ihey  are  not  liaole  to 
load  duty. 

These  defendants  are  not  the  employ^  of  the  Government, 
«iher  State  or  Federal.  They  have  no  claim  on  the  Government 
and  are  in  no  way  responsible  to  it  They  are  employed  and,^  1 
take  it,  paid,  and  can  be  dismissed  bv  the  railroad  company  at  its 
pleasure.  Except  that  they  are  paid  for  the  time  they  work  and 
not  by  the  job,  there  is  no  difference  between  them  and  those  who 
get  out  crofls-ties,  bridge  and  trestle  timber,  and  fire-woosdoo  I. 
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notliiiig  in  the  natnre  of  their  connection  with  the  railroad  com- 
pany which  exempts  £hem  from  road  duty.  They  are  not  exempt 
by  statute  as  a  class. 

What  is  a  justifiable  excuse  is  not  defined  in  the  acts.  I  think^ 
however,  that  it  must  be  something  in  the  nature  of  an  emergency, 
which  cannot,  with  reasonable  care,  be  provided  against,  as  sick- 
ness or.  death  in  one's  family,  or  even  oi  a  near  neimbor  or  friend, 
where  the  common  interests  of  humanity  demana  that  business 
shall  be  laid  aside  for  the  care  of  the  sick  and  dying.  Some 
heavy  loss  from  fire  or  flood  might  be  sufficient  to  excuse  the 
sufferer  during  the  temporary  pressure  on  him.  I  take  it  that  any 
sudden  and  unexpected  demand  on  the  railroad  company  to  re- 
pair damages  from  a  freshet,  or  some  accident  on  the  railroad, 
might  excuse  the  railroad  hands.  There  is  nothing  of  the  sort  in 
this  case — notliing  which  could  not  have  been  provided  for.  The 
raihoad  company  only  employed  hands  enough  to  do  their  work, 
while  it  would  have  been  easy  to  have  employed  sufficient  force  to 
do  its  work,  making  proper  allowance  for  that  which  the  State  de- 
mands. I  do  not  think  that  auy  class  of  persons  not  named  as  ex- 
empt in  the  act  can  plead  their  employment  or  occupation  as  ipw 
facto  a  valid  or  justifiable  excuse  for  failure  to  do  road  duty. 

The  judgment  of  the  trial  justice  in  these  cases  is  therefore  con- 
firmed. 

The  defendants'  exception  to  this  judgment  was  as  follows : 

For  that  his  honor  did  not  hold  that  while  a  track  hand  was 
working  upon  the  track  of  a  railroad,  then  in  operation,  at  a  time 
when  his  so  working  was  necessary  for  the  safe  transportation  of 
merchandise,  passengers  and  the  United  States  mail,  his  being  so 
employed  constituted  a  "  justifiable  excuse  "  for  not  working  upon 
the  dirt  highways  of  the  State  at  that  time. 

«/.  JL  UtoUy  tor  appellant. 

Solicitor  Gaston^  contra. 

Simpson,  C.  J. — The  defendants  were  employed  by  the  Char- 
lotte, Columbia  &  J^ugusta  Eailroad  Company  to  work  on  the 
road-bed  of  said  railroad,  and  it  is  said  "that  tney  were  engaged 
on  said  work  every  day  in  the  year,  Sundays  excepted,  constantly 
employed  in  keepmg  said  road-bed  in  condition,  and  that  no  more 
hands  were  employed  than  necessary  for  this  purpose."  While 
thus  employed,  they  were  warned  to  work  on  a  public  highway 
near  by.  This  notice  they  disregarded,  and  failed  to  appear. 
Being  mdicted  before  a  trial  justice,  they  interposed  the  defense 
of  "  justifiable  excuse,"  founaed  upon  the  facts  above  stated. 

The  act  under  which  the  defendants  were  indicted  is  found  in 

general  statutes,  Sec.  1085.     It  provides,  "  that  if  any  person  of 

legal  age  shall  neglect  to  appear,  or  shall  refuse  to  work  upon  the 

T  highways  or  roads  (having  no  justifiable  excuse),  according  to  the 
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directions  of  the  overseer,  he  shall  be  deemed  guilty  of  a  misde- 
uieanor,"  etc.  The  defense  thus  interposed  was  overruled  by  the 
trial  justice,  and  also  by  the  circuit  judge  upon  appeal  to  the  cir- 
cuit court.  The  appeal  here  raises  the  question  again,  Should 
the  facts,  as  stated,  nave  been  held  to  constitute  a  justifialjle  ex- 
cuse ? 

The  act,  as  it  will  be  seen,  provides  that  a  justifiaWe  excuse  in 
such  cases  will  prevent  conviction,  but  it  nowhere  defines  or  de- 
clares what  is  meant  by  the  term  "  justifiable  excuse ; "  nor  have  we 
ever  been  able  to  find  any  case  where  a  principle  has  been  estab- 
lished by  which  the  meaning  of  these  terms  can  be  determined  as 
matter  of  law.  Cheves,  94,  210.  The  cases  relied  on  by  the  re- 
spondent, found  in  Cheves'  reports,  do  not  touch  this  question. 
The  first  case  decides  that  railroad  hands  are  not  exempt  from 
highway  duty,  and  the  second  that  postmasters  are  not  exempt. 
The  question  here,  however,  is  not  wnether  the  defendants  were 
exempt,  but  whether,  being  otherwise  liable  to  do  road  duty,  they 
could  be  excused  in  this  instance  on  the  ground  that  their  employ- 
ment as  railroad  hands  constituted  a  justifiable  excuse. 

It  is  the  province  of  this  court,  under  the  constitution,  to  cor- 
rect errors  of  law  in  cases  at  law  brought  before  it  by  appeal. 
The  difficulty  in  this  case  is,  that  we  find  no  law,  either  statutory 
or  otherwise,  declaring  what  facts  will  constitute  a  justifiable  ex- 
cuse in  cases  like  these,  and  consecuiently  we  have  no  rule  by 
which  to  test  the  facts  relied  on  by  tiie  appellants,  and  to  deter- 
mine whether  or  not,  as  matter  of  law,  they  make  out  a  justifiable 
excuse.  In  the  absence  of  such  nile,  whatever  might  be  our  indi- 
vidual opinions  as  to  the  sufficiency  of  the  excuse,  as  a  matter  of 
justice  or  expediency,  yet  we  cannot  say  that  the  court  erred  as 
matter  of  law  in  disregarding  it.  The  legislature,  in  failing  to 
define,  either  generally  or  specifically,  what  facts  in  law  would 
amount  to  a  justifiable  excuse,  seems  to  have*  left  this  matter  to 
the  judgment  and  discretion  of  the  tribunal  before  which  the 
parties  might  be  brought,  and  such  being  the  fact,  it  does  not  ap- 
pear that  any  question  of  law  can  be  involved  except  that  the  ac- 
cused has  the  right  to  interpose  such  a  defense.  If  the  court 
below  had  held  that  the  defendants  had  no  right  to  rely  upon  a 
"  justifiable  excuse  "  as  a  defense,  this  would  have  been  in  direct 
confiict  with  the  act,  and  would  have  been  error  of  law,  subject  to 
correction  by  this  court ;  but,  holding  that  a  certain  state  of  facts 
did  not  constitute  this  excuse,  we  fan  to  see  what  principle  of  law 
he  disregarded. 

It  is  urged  by  the  appellants'  counsel  that  this  is  a  criminal 
case,  and  nence  "  a  diJcerent  construction  as  to  what  will  be  a 
justifiable  excuse  must  obtain  from  what  wotdd  be  construed  such 
excuse  in  a  civil  action  for  a  penalty."  This  may  be  so,  and  yet 
the  difficulty  still  remains.  We  are  considermg  the  question 
18  A.  ft  E.  B.  B.  (>M.-«i 
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whether  the  eircnit  judge  committed  error  of  law  in  his  rnlingi 
and  we  cannot  say  that  such  error  exists  until  we  find  some  law 
defining  the  term  "  justifiable  excuse,"  and  none  has  been  referred 
to  as  applicable  either  to  a  civil  or  criminal  case. 

It  is  said  that  railroads  are  public  highways;  that  they  carry 
the  mails,  which  is  a  great  pubhc  duty  ;  and  that  hands  employed 
by  them  to  keep  the  road-bed  in  repair,  for  the  safe  transportation 
of  the  mails  ana  the  goods  and  the  merchandise  of  the  people,  are 
employed  in  a  great  public  work ;  that  they  stand  like  the  gover- 
nor, the  judges  and  other  State  officers  M'hile  in  the  dischai^  of 
their  official  duties,  and  therefore  should  not  be  disturl>ed.     We 
do  not  think  that  defendants  occupy  the  position  claimed  for 
them.     Tlie  railroads  may  in  some  sense  be  highways,  but  hands 
employed  in  keeping  these  roads  in  repair,  by  contract  and  under 
wages,  are  rot  giving  their  labor  to  the  public  under  the  road  law, 
as  other  citizens  are  required  to  do.     Neither  are  they  public  offi- 
cials.    On  the  c  ontrary,  they  are  ordinary  employes,  engaged  in 
work  of  an  important  character,  it  is  true  ;  but  a  work,  so  far  as- 
they  are  concerned,  entirely  of  a  private  nature  and  for  their  own 
individual  profit — not  difiering  .irom  any  ordinary  employment, 
on  the  farm  or  workshop.     But,  be  that  as  it  may,  the  question 
a^in  recurs,  Where  is  the  law  which  holds  that  even  a  public 
officer  could  interpose  his  public  duties  as  a  justifiable  excuse  un- 
der this  act  if  he  is  otherwise  liable  ?    No  doubt,  in  the  case  of  a 
public  officer,  discharging  important  public  duties,  such  a  defense 
would  avail ;  but  if  it  was  disregarded  in  reference  to  one  not  ex- 
empted by  the  road  law  when  properly  construed,  could  this  court 
hola  that  it  was  l^al  error  ?    We  think  not,  except  by  iudicial 
legislation.     See  Harrington's  Case,  3  'McGord,  401 ;  Martmdale's 
Case,  1  Bailey,  168, 170. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  cir- 
cuit  court  be  affirmed. 

Analoffons  Case.— In  Hawkms  v.  Small,  9  Am.  &  Eng.  R.  R.  Oas.  48Si  il 
was  held  that  a  section  hand  on  a  railroad  was,  under  the  peculiar  temiB  of 
the  railroad  company's  charter,  exempt  from  duty  on  the  public  roads. 


Pattkbsoh 

"Wabajbh,  St.  Louis  &  Paoifio  Railwat  Ookpast. 
{Advance  Case,  Miehigan^  June  11, 1884.) 

m 

One  who  is  injured  by  the  wrongful  or  negligent  act  of  Beveral  penooi 
€»n  sue  them  jomtly  or  severally,  as  he  pleases. 
Hie  maxim  3ie  were  tuo  dlienum  nan  kedUu  applies  to  a  zailwmj  oom- 
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■pmof  €tuLx  bftrt  «  right  of  passage  aver  the  track  of  another,  and  binds  it  so  to 
use  its  rijg^ht  as  not,  by  negligence,  to  injure  others  having  like  rights. 

A  rail^way  passenger  trav  eung  over  a  leased  track  has  no  contract  relationB 
^rith  an^  other  lessee  of  the  irwdk  tiiaa  the  company  that  carries  him;  and 
if  he  is  injured  in  oonseauence  of  the  negligence  of  some  other  lessee  in  its 
use  of  the  track,  his  omy  remedy  is  by  an  action  in  tort  for  the  latter's 
breach  of  the  duty  it  owes  him  to  so  use  it  as  not  to  injure  him. 

Depositions  in  Michigan  have  no  validity  unless  the  terms  of  the  statute 
nnder  which  they  are  taken  (Howeirs  Stat.,  Sec.  7461)  are  substantially 
f  oUo^wed  or  expressly  waived;  and  under  the  implications  of  the  statute  and 
of  uniform  practice  the  name  of  the  witness  to  be  examined  must  be 
ooTT'ectly  given  in  the  notice  that  the  deposition  will  be  taken.  The  exam- 
ination of  James  fioran  is  not  authorized  by  a  notice  that  the  deposition  of 
Patrick  Horan  will  be  taken;  and  James  Horan's  deposition  would  be  inad- 
missible. 

The  facts  making  it  necessary  to  take  a  deposition  are  not  required  bry 
sfcatute  to  be  set  forth  in  an  affidavit  served  upon  the  adverse  puty;  it  is 
coioug^h  if  thev  are  given  in  the  notice  to  him  that  such  deposition  will  be 
taken.  But  before  a  deposition  can  be  put  in  evidence  it  must  be  shown 
to  the  court  that  some  one  of  the  statutory  reasons  exists  for  taking  it;  and 
the  affidavit  would  be  prima  facte  proof  thereof  where  the  practice  is  to 
serve  it. 

After  a  railway  accident  caused  bv  a  misplaced  switch,  a  person  purport- 
ing to  be  a  brakeman  declared  that  he  caused  it,  and  that  he  nad  opened  the 
switch.    Held,  that  evidence  of  this  declaration  would  be  no  better  than 
hearsay  as  to  the  fact  about  the  switch. 
A  brakeinan*s  admission  that  he  caused  a  railway  accident  is  inadmissible 


as  res  gestcR  in  an  action  arising  therefrom  against  the  company  by  which 
he  is  employed,  if  his  statement  was  not  made  in  the  execution  of  bia  duty, 
or  while  the  act  to  which  it  referred  was  in  progress;  nor  can  it  bind  the 
company  as  the  admission  of  an  agent  if  it  does  not  appear  that  the  act 
done  was  in  the  line  of  his  duty. 

Errob  to  Wayne. 

Case.    Defendant  brings  error.    Beversed. 

Alfred  Rvssell,  for  appellant. 

Athi/nson  ib  Atkmeon^  and  Isaac  MwrsUm^  for  appellee. 

« 

OHAHPUNy  J. — ^PlaintifE  bronght  suit  against  defendant  and 
alleged  in  his  declaration  that  ^^  on  or  abont  the  27th  day  of  March, 
1883,  the  plaintiff  was  proceeding  on  a  train  of  cars  rannii^  from 
,  Toledo,  Onio,  to  Colnmbns,  Ohio,  on  the  Oolumbus,  Baking 
Yalley  <&  Toledo  Bailwav,  and  was  a  regular  passenger  upon  said 
train ;  and  said  train  had  readied  a  point  at  East  Toleao  where 
from  the  main  line  on  which  it  was  proceeding  there  branched  of! 
a  side  line  running  np  the  east  branch  of  the  ilAnmee  river,  upon 
which  branch  line  the  said  defendant  was  moving  a  train  of  cars ; 
and  it  was  the  duty  of  the  said  def  endimt  to  stop  its  said  train  at 
Baid  point,  and  to  await  orders,  and  not  to  open  the  switch  there 
Tmtiiit  had  received  the  order,  nor  until  the  said  train  had  passed 
on  which  the  said  plaintiff  was  being  carried ;  and  it  was  further 
its  duty  to  have  a  safe  and  convenient  switch  at  said  point,  and  to 
have  a  switchman  there,  so  that  said  switdi  would  not  be  opened 
while  said  train  was  paaaing  on  which  this  fl^jn^jflP  was  bemg  car- 
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lied ;  and  to  have  snch  a  switch  that,  if  opened,  those  ruiming  said 
train  could  perceive  it  and  arrest  said  tram  in  time  ;  vet  the  said 
defendants  so  negligently  and  unskillf uUy  conducted  themselves  in 
and  about  the  management  of  their  said  train,  and  of  the  said  side 
track  and  switch,  that  they  had  at  that  point  a  switch  of  an  old, 
disused  and  dangerous  pattern,  and  so  constnicted  that  the  ap- 
proaching train  could  not  readily  perceive  when  the  same  was 
opened;  that  they  had  no  regular  attendant  upon  said  switch; 
that  they  did  not  arrest  their  said  train  and  wait  for  orders  before 
entering  upon  the  track  which  was  being  used  by  the  said  train 
on  which  said  plaintiff  was  being  carried,  nor  wait  until  the  said 
train  had  passed,  but  negligently  and  carelessly  and  without  fault 
on  the  part  of  this  plaintiff  opened  the  said  switch  and  prepared 
to  carry  their  train  from  said  branch  track  on  to  the  track  over 
which  plaintiff  was  approaching,  and  then  and  there  caused 
plaintiflrs  train  to  leave  tne  track  on  which  it  was  running  and 
enter  on  said  branch  or  fiide  track,  and  precipitated  the  same  upon 
the  train  of  the  said  defendant,  whereby  the  said  trains  were 
brought  together  with  great  force  and  violence,  and  the  said 
plaintifE  received  the  injury  complained  of. 

It  appeared  in  evidence  on  the  trial  of  the  cause,  that  on  the 
25th  day  of  March,  1882,  the  plaintiff  bought  a  ticket  at  Toledo, 
Ohio,  for  a  passage  over  the  Columbus,  Hocking  Valley  &  Toledo 
Railway  Company,  from  Toledo  to  Columbus,  and  entered  the 
train  about  five  o'clock  in  the  morning,  which  started  at  that  time 
for  Columbus.  It  appeared  from  other  testimony  in  the  case  that 
the  track  upon  whicn  the  car  in  which  the  plaintiff  was  being  con- 
veyed ran  was  owned  by  the  Pennsylvania  Railway  Company, 
and  that  the  Columbus,  Hocking  Valley  &  Toledo  Railway  Com- 
pany was  operated  by  the  Pennsylvania  Company  for  five  miles 
out  of  Toledo ;  and  that  at  East  Toledo,  and  within  the  corporate 
Umits  of  the  city  of  Toledo,  and  about  one  mile  east  of  the  place 
from  which  the  coach  containing  the  plaintiff  started,  there  waa 
a  branch  track  and  a  switch  at  the  junction  of  the  two  tracks,  and 
that  the  branch  track,  and  the  switch,  as  well  as  the  main  track,, 
were  the  property  of  the  Pennsylvania  Company.  That  the 
Pennsylvania  Company  maintained  the  switch,  and  had  an  em- 
ploy6  whose  duty  it  was  to  place  liffhts  upon  it  at  night  and  re- 
move them  in  the  morning ;  that  when  said  switch  was  closed  a 
white  light  was  shown  up  and  down  the  main  track  each  way,  and 
that  when  it  was  opened  two  red  lights  were  caused  to  be  shown 
up  and  down  the  main  track  each  way  by  the  act  of  opening.  It 
also  appeared  that  at  the  junction  of  the  branch  and  main  tracks 
there  was  a  telegraph  office  owned  by  the  Pennsylvania  Company, 
and  in  it  a  telegraph  operator  who  was  the  servant  of  the  Pennsyl- 
vania Company,  and  whose  duty  it  was  to  see  that  said  light  was 
kept  burning  at  night.    It  furtner  appeared  that  the  defendant 
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company,  by  arrangemeiit  with  the  Pennsylvania  Oompany,  had 
the  right  to  run  its  freight  trains  over  the  said  branch  track  upon 
the  main  track  at  said  switch,  and  thence  over  the  main  line,  a  dis- 
tance of  about  one  mile  from  East  Toledo  into  the  Pennsylvania 
yards  at  Toledo,  upon  payment  of  a  toll  of  one  dollar  per  loaded 
car. 

It  appeared  that  the  train  in  which  the  plaintiff  was  conveyed 
left  Toledo  while  it  was  yet  dark,  and  on  the  main  track  ;  and  that 
the  defendant's  freight  train  was  waiting  on  the  branch  track  ;  and 
that  the  conductor  of  said  freight  train,  having  a  key  to  the  said 
switch  in  his  pocket,  which  key  had  been  furnished  him  by  the 
•Pennsylvania  Company,  was  inside  the  telegraph  operator's 
office  waiting  to  receive  orders  to  enter  Toledo.  That  thfe  custom 
was  for  the  train  desiring  to  use  said  switch  and  to  pass  upon  the 
main  track  to  open  said  switch,  and  that  by  the  ndes  and  practice 
of  the  defendant  company  the  brakeman  of  the  freight  train  had 
no  authority  to  open  said  switch  until  directed  so  to  do  by  the 
conductor  of  the  freight  train  and  until  furnished  by  him  with  the 
key  to  the  switch;  but  the  brakeman  did  sometimes  open  the  switch 
without  ordei-s  when  it  was  found  unlocked.  It  appeared  that 
the  engine  near  the  train  in  which  the  plaintiff  was  conveyed  was 
proceeding  at  the  rate  of  from  fifteen  to  eighteen  miles  an  hour, 
and  that  as  he  came  near  the  switch,  about  six  minutes  after  leav- 
ing Toledo,  he  saw  that  there  was  no  U^ht  on  the  switch,  and  he 
also  saw  the  freight  train  of  the  defendant,  and  the  head  light  of' 
the  engine  of  said  freight  train  standing  still  upon  the  branch 
track. 

Certain  rules  of  the  Pennsvlvania  Company  were  put  in  evi- 
dence, from  which  the  def enaant  claimed  that  it  was  the  duty  of 
fiaid  engineer  to  have  halted  until  he  could  ascertain  with  cer- 
tainty whether  or  not  the  switch  was  open,  there  being  no  light 
upon  it.  That  said  engineer,  however,  did  not  halt,  and  me 
switch  being  open  the  train  conveying  the  plaintiff  passed  off  the 
main  track  ana  upon  the  branch  tract,  and  collided  with  the  de- 
fendant's freight  train  standing  still  upon  said  branch  track.  The 
defendant  also  put  in  evidence  rules  of  the  Pennsylvania  Company 
in  regard  to  ligntsand  speed.  The  copies  of  the  rules  read  ii;!  evi- 
dence are  given  in  the  margin.* 

*BIJLBS. 

''Where  any  train  does  not  stop  at  any  point  where  another  train  U  to  be  met  or 
paased,  the  speed  of  the  former  must  be  reduced  In  passing  switches  to  ten  miles  per 
nour,  and  extra  watchfulness  must  be  used  to  see  that  all  is  safe.  If  not  abeolutely 
sure  the  switches  are  right  and  evenrthing  safe,  a  complete  stop  must  be  made.  When 
any  train,  whether  passenger,  fk^^lght  or  extra,  is  on  a  siding  for  a  passenger  train  to 
meet  or  pass  them  after  dark,  a  light  must  be  shown  if  practicable  at  each  main  track 
switch,  gluing  the  proper  signal  that  all  is  right.  In  any  case  the  light  must  be  shown 
at  the  switch  in  the  direction  from  which  the  passenffer  train  is  approaching,  and  in 
such  case  special  effort  must  be  made  to  malce  sure  that  all  is  safe  at  all  main  track 
•witobea." 

"  None  but  properly  authorized  employes  of  the  company  shall  be  permitted  to  attend 
gwltchea.   Those  in  charge  of  trains  must  give  men  who  are  attenmng  switches  ample 
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The  engineer  of  the  plaintiflPs  tram,  on  cross^xaminatioii,  testi- 
fied as  f  oUows : 

Q.  If  there  had  been  a  light  there  to  indicate  that  the  switch 
was  open,  the  accident  would  not  have  occurred,  would  it? 

A.  No,  I  don't  think  the  collision  would  have  occurred. 

Q.  If  you  had  come  to  a  dead  stop  and  stood  until  you  had 
found  out  how  the  switch  was,  there  would  have  been  no  col- 
lision? 

A.  There  would  not  be  apt  to  be  a  collision  if  I  stood  still ;  but 
I  supposed  the  switch  was  right. 

It  further  appeared  that  the  switch  was  allowed  to  remain  un- 
locked nearly  half  the  time ;  that  the  ei^neer  above  mentioned 
about  foi^ty  minutes  before  the  collision  had  backed  his  engine 
trpon  the  main  track  and  passed  this  switch  in  goin^  into  Toledo 
to  make  up  his  train  in  tho  Pennsylvania  yard,  and  tnat  the  switch 
was  closed  then ;  that  the  switch  was  called  a  Wharton  switch,  and 
that  an  engine  passing  over  it  into  Toledo  would  not  if  the  switch 
were  open  leave  the  track,  although  an  engine  passing  out  of  To- 
ledo would,  if  the  switch  were  open,  leave  the  track  and  pass  upon 
the  branch  track. 

The  first  question  I  shall  consider  is  whether  the  evidence  dis- 
closes such  a  state  of  facts  as  would  render  the  defendant  liable, 
assuming  that  it  was  through  the  negligence  of  one  of  its  brake- 
men  that  the  collision  occurred,  it  is  unnecessarv  to  decide 
whether  under  the  testimony  in  this  case  the  plaiutin  could  have 
maintained  an  action  against  the  Columbus,  Hocking  Yalley 
&  Toledo  Railway  Company,  founded  on  his  contract  relations 
with  that  company;  or  waiving  that,  he  could  have  main- 
tained an  action  on  the  case  against  such  company  based  on  its 
negligence  in  so  running  its  train  in  disregard  of  the  rules  gov- 
erning it  for  the  safe  conveyance  of  its  passengers  as  to  precipi- 
tate its  train  against  the  train  of  the  defendant,  whereby  ne  was 
injured ;  or  wnetlier  he  could  have  brought  his  action  against  the 
Pennsylvania  Railway  Company  founded  on  its  duty  to  keep  its 
railroad  and  switches  m  gooa  and  safe  condition  for  the  transportar 

time  to  throw  and  fasten  the  same  properly,  and  must  never  attempt  to  use  said 
switches  without  proper  signals  to  do  so  from  men  attending  them.  If  neoeesary  tirnlnt 
must  absolutely  sto?t>  and  wait  for  such  signals." 

*'The  abAenoe  of  proper  signals  at  swittrhes  or  crossings  where  usually  shown  indi- 
cates possible  danger  and  requires  engine  men  to  halt  and  ascertain  that  all  Is  right.'* 

*^  The  absolute  general  rule  for  alf  switches  when  not  in  actual  use  is  that  they  moat 
be  set  for  the  main  track  and  locked." 

**They  must  not  rely  upon  air  brakes  in  approaching  railroad  crossings,  or  meeting 
points  where  there  is  a  possiniiity  of  striking  other  trains  or  other  specially  dangerooa 
points,  but  must  reduce  speed  and  approach  such  pointH  under  full  control." 

**They  will  approach  stations,  switches  and  road  cro8<tIngR  watchfully,  and  strictly  db- 
■erve  the  rules  relative  to  signals." 

^^Englnemenare  requlrea  to  observe  the  position  of  all  svHtohes,  and  If  there  b« 
lerers,  targets  or  lights,  to  see  that  they  indicate  that  switches  are  properly  adjusted. 
They  must  know,  so  far  as  it  Is  possible  for  them  to  do  so,  that  switches  are  right  be- 
fore attempting  to  pass  or  use  them.  If  wrong,  the  engine  or  train  must  If  possible  b% 
•topped  at  once." 

**T)tie  poBltlon  of  targets  at  night  will  be  shown  by  two  red  lights." 
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tion  of  pafieengers  over  its  road,  and  its  ne^li^ent  breach  thereof. 
In  most  cases  of  tort  the  plaintiff  has  a  choice  of  remedies,  and 
where  there  is  more  than  one  party  guilty  of  the  wrongful  or 
negli^nt  act  which  caused  the  injury  he  has  the  right  to  proceed 
against  them  jointly  or  severally,  as  ne  may  choose.  There  existed 
no  contract  relations  between  plaintiff  and  defendant,  and  the 
only  f onndation  for  a  right  of  action  against  it  must  rest  upon 
some  breach  of  duty  which  defendant  owed  to  plaintiff.    The  de- 
fendant, having  a  right  to  use  the  track  of  the  ^Pennsylvania  Sail- 
way  Company  to  pass  its  trains  from  the  branch  track  to  Toledo, 
undoubtedly  owed  a  duty  to  other  parties  having  a  like  right  of 
passage   to  so  use  it  as  not  to  cause  injury  to  others  through  the 
negligence  of  defendant.     The  maxim  Sic  utere  tuo  aUenAmi  non 
loMoa  applies  to  such  a  case,  and  if  the  defendant  did  by  its  neg- 
ligent act  open  the  switch,  and  thus  cause  the  collision  by  whi^ 
theplaintiff  was  injured,  defendant  must  respond  in  damages. 

Tne  court  below  charged  the  jury  that  he  would  submit  to  them 
the  real  question  which  in  the  jud^ent  of  the  court  was  at  issue: 
whether  the  employ^  of  the  defendant  engaged  within  the  scope 
of  their  duty  opened  or  left  open  the  switch  negligently,  by  which 
the  accident  occurred,  and  if  the  jury  should  so  find,  then  the 
plaintiff  would  be  entitled  to  a  recoveir.  The  jury,  having  found 
a  verdict  for  the  plaintiff,  must  have  found  that  the^mpToy^  of 
defendant,  acting  within  the  scope  of  their  duty,  negligently  opened 
or  left  open  the  switch,  and  unless  such  fact  was  established  by 
testimonv  that  ought  to  have  been  excluded  from  the  considera- 
tion of  tne  jury  their  verdict  must  stand. 

The  deposition  of  James  Horan  was  received  in  evidence  against 
&e  defendant's  objection,  viz. : 

First,  because  the  notice  does  not  state  under  what  statute  the 
deposition  is  taken,  nor  does  the  magistrate  return  what  statute  he 
{MX)ceeds  under,  oeoand^  because  no  affidavit  was  filed  and  served 
tipon  the  defendant  showing  the  circumstances  and  facts  required 
by  the  statute  for  the  taking  of  the  deposition.  Thirds  because 
the  notice  was  to  take  the  testimony  oi  Patrick  Horan  and  the 
testimony  of  James  Horan  was  taken  instead,  and  the  objection 
was  entered  in  season  before  the  deposition  of  James  Horan  was 
reduced  to  writing,  the  defendant  naving  appeared  specially  to 
take  the  objection,  and  not  having  cross-examined.  Fourth^  be- 
cause the  deposition  was  not  filed  until  about  three  months  after  it 
was  taken,  as  appears  from  the  entry  of  the  clerk  on  the  back ;  and 
Fifths  because  no  notice  of  the  filing  of  the  deposition  was  given 
to  the  defendant,  and  the  defendant  was  authorized  to  believe  the 
deposition  had  been  abandoned. 

The  deposition,  notice  of  taking  proof  of  service  and  officers' 
return  are  annexed  to  the  record  and  made  a  part  thereof.  The 
notice  served  (omitting  the  title  of  the  court  and  cause)  reads  a» 
follows : 


136  PATTEE80N   V,    WABASH,    ST.    LOUIS   *   PACIFIC   BY.    CO. 

"  Please  to  take  notice  that  on  Friday  next,  the  2l6t  day  of 
September,  1883,  at  11  o'clock  in  the  forenoon,  Patrick  Horan 
will  be  examined  as  a  witness  on  the  part  of  the  plaintiff  in  thia 
cause,  before  Patrick  McKeman,  Esq.,  Circuit  Court  Commis- 
sioner for  the  County  of  Washtenaw,  at  his  office  in  the  City  of 
Ann  Arbor,  in  said  County,  at  which  time  and  place  you  are  al 
liberty  to  appear  before  the  said  Commissioner  and  put  such  in- 
terrogatories to  the  said  witness  as  you  may  think  fit. 

"Atkinson  &  Atkinson, 

Plmntiff^s  Attorneys, 
"To  Alfred  Kussell,  Esq., 

DefendamiCa  Attorney T 

Proof  by  affidavit  of  service  of  a  true  copy  on  the  15th  day  of 
September,  1883,  is  annexed  to  the  notice. 

It  will  be  observed  that  the  notice  gives  no  place  of  residence 
of  the  witness  to  be  examined,  and  states  no  cause  for  taking 
thereof.  In  the  caption  of  the  depositions  the  officer  states  that 
they  are  taken  "  pursuant  to  the  notice  hereunto  aimexed,  and  for 
the  reasons  tliereiii  stated."  The  law  (How.  Stat.  Sec.  7468)  re- 
quires the  person  taking  the  deposition  to  annex  thereto  a  certifi- 
cate of  the  tiiui  and  manner  of  taking  it,  the  person  at  whoae 
request,  and  tho  cause  or  suit  for  which  it  was  taken,  and  the 
reason  for  takin;:^  it,  etc.  The  certificate  annexed  to  the  deposition 
complies  with  t!iis  section  of  the  statute,  with  the  exception  that 
it  does  not  state  the  reason  for  taking  it. 

Depositions  taken  under  this  statute  can  have  no  validity  unless 
they  comply  substantially  with  the  provisions^enacted  by  the  legis- 
lature, and  no  departure  can  be  allowed  from  the  requirements 
which  the  legislature  have  seen  fit  to  impose.  (Campau  v.  Dewey, 
9  Mich.  381 ;  Wattles  v.  Moss,  46  Mich.  52.)  How.  Stat.  Sec 
7461  provides  that  when  a  witness  whose  testimony  is  required  in 
any  civil  cause  pending  in  this  State  shall  live  more  than  thirty 
miles  from  the  place  of  trial,  or  shall  be  about  to  go  out  of  the 
State  and  not  to  return  in  time  for  the  trial,  or  is  so  sick,  infirm 
or  aged  as  to  make  it  probable  that  he  will  not  be  able  to  attend 
the  trial,  his  deposition  may  be  taken  in  the  manner  thereinafter 
provided.  The  three  following  sections  provide  for  the  notice  to 
DC  given,  by  whom,  and  the  time  and  manner  of  service.  Although 
the  statute  does  not  in  express  words  declare  that  the  name  of  me 
witness  proposed  to  be  examined  shall  be  given  in  the  notice,  yet 
it  is  clearly  implied  by  its  terms  that  the  name  of  the  witness 
shall  be  given  in  order  to  apprise  the  adverse  party  who  it  is  he 
proposed  to  examine,  as  Avell  as  the  time  and  place  when  he  will 
be  examined,  and  such  has  ever  been  the  uniform  practice  in  this 
State  whenever  the  depositions  of  witnesses  are  taken,  imless  by 
express  stipulation  waiving  such  requirement.     The  notice  given 
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to  examine  Patrick  Horan  did  not  authorize  the  examination  of 
James  Horan,  and  the  deposition  ought  to  have  b^en  excluded  on 
the  strength  of  this  objection  alone.     The  first,  fourth  and  fifth 
obiections  are  untenable.     The  third  was  good.     As  to  the  second, 
the  statute  does  not  require  an  affidavit  to  be  served  upon  the  de- 
fendant showing  the  circumstances  and   facts  required  by  the 
Btatnte  for  the  taking  the  depositions.    It  is  sufficient  that  the  rea- 
sons re^nired  by  the  statute  appear  in  the  notice ;  but  before  such 
depositions  can  be  read  in  evidence,  the  party  producing  them  must 
make  it  appear  satisfactorily  to  the  court  by  prima  fade  proof  at 
least  that  some  one  of  the  causes  provided  by  the  statute  and  stated 
in  the  notice  authorizing  their  taking  existed  at  the  time  and  con- 
tinues to  exist ;  and  where  the  practice  has  been  pursued  of  attach- 
ing to  the  notice  an  affidavit  setting  forth  the  existence  of  one  of 
the  causes  for  taking  the  deposition  as  set  forth  in  the  statute, 
such  affidavit  vfoyAdiX^prirrha  facie  evidence  of  such  fact. 

The  plaintiff  was  called  as  a  witness  for  himself,  and  testified 
that  at  the  time  of  the  collision  he  was  sitting  in  his  seat  as  if  on 
the  edge,  and  leaning  back  about  straight,  with  his  feet  braced  on 
the  brace  under  the  next  seat,  and  that  the  jar  of  the  train  caused 
him  to  double  up — ^to  shut  up  like  a  hinge.    That  he  was  sitting 
next  the  window,  and  his  wife  next  the  aisle  in  the  same  seat 
That  his  wife  asked  him  what  was  the  matter,  and  then  the  plain- 
tiff stood  up  in  the  aisle ;  that  a  good  many  people  were  thrown 
into  the  aisle  and  others  thrown  over  their  seats.     That  after  the 
people  were  out  of  the  aisle,  the  plaintiff  got  up  and  moved  into 
the  next  car,  into  which  the  fireman  and  engineer  had  been  brought. 
The  fireman  was  pretty  badly  cut  about  the  head,  and  the  plaintiff 
took  hold  of  and  washed  his  head.     That  he,  plaintiff,  thought  he 
was  severely  shocked,  but  could  not  think  he  was  seriously  hurt. 
That  the  train  was  drawn  back  into  the  depot,  a  new  train 
made  up,  and  that  the  plaintiff  and  his  wife  tooK  passaj^e  on  the 
new  train  tliat  was  made  up  and  went  on  towards  Columbus. 
That  while  the  plaintiff  was  washing  the  fireman's  head  there  was 
a  man  came  in  and  looked  at  the  fireman  and  said,  ^'  I  am  the  fool." 
Objection  was  here  made  by  the  counsel  for  the  defendant  that 
what  the  man  said  was  hearsay  testimony  and  ought  not  to  be  ad- 
mitted, and  asked  the  court  to  stop  the  witness,  and  not  to  allow 
him  to  state  anything  further.     As  a  further  ground  of  obj.ection, 
counsel  for  defendant  stated  that  it  did  not  appear  that  the  man 
who  said  something  had   any   connection  with  the  defendant. 
Second,  that  the  statement  is  not  a  part  of  the  re%  gestcBj    that  it 
ap^rs  that  the  statement  was  made  by  a  man  in  the  passenger 
tram  of  the  Columbus,  Hocking  Valley  &  Toledo  Railroad,  upon 
which  the  plaintiff  was  riding,  and  that  it  was  made  subsequent  to 
the  accident.     Third,  that  it  was  not  competent  to  prove  tne  state- 
ment of  any  brakeman  of  the  "Wabash  tram  at  any  other  time  so 
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flB  to  bind  the  company,  it  not  appearing  in  evidence :  Fint, 
that  the  person  was  an  employ^  upon  the  train  of  the  company; 
second,  it  not  appearing  that  he  had  authority  to  act  in  the  par- 
ticnlar  matter ;  and  third,  it  not  appearing  in  any  way  that  it  was 
his  dnty  to  open  the  switch  ;  fonrth,  it  not  appearing  in  any  way 
that  the  duty  of  opening  the  switch  had  been  laid  npon  him  as  a 
servant  of  the  defendant  company. 

The  plaintiff  then  testified"  that  the  man  who  came  into  the  car 
said,  '^  I  am  the  man  that  caused  the  acddenL  I  am  the  man  that 
opened  the  switch." 

The  witness  farther  testified  that  the  person  speaking  had  on  a 
badge  marked  *^  Brakeman,"  and  he  was  allowea  to  testify,  against 
defendant's  objection,  that  he  understood  from  what  was  said  by 
the  bystanders  that  he  was  a  brakeman  on  defendant's  train.  The 
counsel  for  defendant  requested  the  court  to  char^  the  jury  that 
the  alleged  declarations  of  the  brakeman  do  not  bind  the  defend- 
ant, and  such  declarations  must  be  made  during  the  very  transac- 
tion in  order  to  bind  the  company  at  all,  which  request  the  court 
refused.  This  was  error.  Tne  statement  made  by  the  brakeman 
after  the  accident  as  to  his  own  acts  as  the  producing  cause  is  not 
competent  evidence  as  an  admission  to  fix  hability  upon  the  com- 
pany. It  was  no  part  of  the  res  gestcB,  for  the  reason  that  such 
admission  was  not  made  while  in  the  execution  of  his  duty,  or  while 
the  act  to  wliich  it  referred  was  being  performed,  and  lie  was  not 
so  connected  with  the  corporation  defendant  as  to  make  his  admis- 
sions the  admission  of  defendant.  The  charge  should  have  been 
given  as  requested,  and  the  testimony  was  also  inadmissible,  and 
ought  to  have  been  excluded  on  the  objection  made. 

The  evidence  received  was,  that  a  person  wearing  the  badge  of 
a  brakeman  came  into  the  car  where  plaintiff  was  immediately 
after  the  accident  and  stated  that  he  was  the  man  that  caused  the 
accident ;  that  he  was  the  man  that  opened  the  switch.  This  tes- 
timony was  received  manifestly  for  the  purpose  of  binding  the 
defendant  by  an  admission  made  by  its  agent.  It  could  not  be 
claimed  that  the  testimony  was  admissible  to  prove  the  fact  that 
the  brakeman  opened  the  switch.  Such  testimony  would  be 
clearly  hearsay  as  applied  to  the  proof  of  such  fact — as  much  so 
as  the  declaration  ot  any  other  person,  being  an  entire  stranger  to 
defendant,  made  in  the  hearing  of  the  plaintiff.  If  an  agent  had 
knowledge  of  any  material  fact,  it  is  to  be  proved  by  his  testi- 
mony, not  by  his  assertion.  If  tlie  declaration  of  this  person  was 
receivable  at  all,  it  must  have  been  because  it  was  an  admission 
made  by  an  agent,  by  which  the  principal  is  bound  as  admission 
made  by  him.  But  to  be  binding  upon  the  principal  as  his  ad- 
mission, it  must  have  been  made  by  an  agent  having  authority  to 
represent  the  principal  in  the  transaction  in  which  it  was  made; 
and  if  made  respectmg  his  acts,  two  things  must  concur  at  least  in 
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ordcT  to  bind  the  principal.    The  acts  must  have  been  anthorized 
or  performed  in  the  line  of  duty  of  the  agent,  and  the  declarations 
must  have  formed  part  of  the  res  gestcB.      The  proof  received 
failed  to  show :     Ist.  That  the  person  making  the  statement  was 
an   agent   of  defendant.     2d.  That  such  declamtion  was  made 
while  such  person  was  in  the  performance  of  any  duty  for  defend- 
ant.    And  it  is  apparent  that  such  declaration  was  no  part  of  the 
things  done  by  such  person  as  £L^ent  for  defendant  so  as  to  consti- 
tate  a  part  of  the  res  gestm.      So  far  as  the  record  shows,  the  act 
of  the  person  making  the  declaration  and  to  which  he  refesred 
was  that  of  an  entire  stranger  to  defendant.     And  if  it  be  con- 
ceded that  the  person  making  the  statement  was  the  brakeman  for 
defendant,  yet  so  far  as  this  record  shows  he  may  have  done  the 
act  through  malice  and  entirely  outside  his  duty  and  one  for  which 
he  might  be  personally  liable,  but  for  which  defendant  was  in  no 
manner   responsible.      There  were  numerous    other  exceptions 
taken,  many  of  them  without  merit,  and  others  unnecessary  to 
pass  upon  here,  as  they  will  not  be  likely  to  arise  upon  a  ro-maL 
For  the  errors  mentioned  the  judgment  is  reversed  and  a  new 
trial  granted. ' 

The  other  justices  concurred. 

Liability  of  Railroad  Commuiy  Usiiig  TraclE  of  Anotlier  C!o]iipany.— 
Where  a  railroad  company  under  contraot  with  another  company  uses  the 
track  of  the  latter  upon  which  to  run  its  cars,  it  is  liable  to  its  paJasengerB 
and  servants  for  all  mjuries  occasioned  by  defects  in  such  track.  Murch  v. 
GoDcord  R.  Ck>rp.,  9  Fost.  (N.  H.)  124;  Stetler  v.  Chicago  &  N.  W.  R.  Ck>., 
49  Witt.  609;  Wabash,  St.  Louis  &  Pacific  R.  Co.  v.  PeytOD,  106  Dl.  584. 

Liability  of  Railroad  Companr  Leasing  its  Track  for  Injuries  to 
Passengers  in  its  Own  and  Lessee^s  Cars.— A  railroad  company  granting 
the  use  of  its  road  to  another  company  is  responsible  for  accidents  to  pas- 
sengers oanied  by  itself  occasioned  by  negligence  in  the  running  of  the 
trams  of  the  other  company.  Railroad  Co.  v.  Barron,  5  Wall.  90.  A  rail- 
road company  is  responsible  for  an  injury  to  a  passenger  upon  its  line  oo- 
OMkmed  oy  the  careless  management  of  a  switch  under  the  control  of 
another  company,  whereby  such  other  company  connects  its  road  with  that 
of  the  company  first  named.  McElrov  v.  Nasnua  &  Lowell  R.  Corp.,  4 
Cosh.  ^X).  But  a  railroad  company  allowing  another  company  the  use  of 
iti  road  is  not  responsible  for  injuries  to  the  passengers  of  such  other  com- 
pany occasioned  by  defects  in  the  track.  Murch  v.  Concord  R.  Corp.,  9 
Fbst  (N.  H.)  134. 

Liability  of  One  Lessee  of  Track  for  Injury  to  Passenger  in  Gar  of 
Other  Lessee. — The  present  case  seems  to  he  the  first  in  the  books  where 
a  iiasseni'er  in  the  cars  of  one  lessee  of  a  road  has  sued  and  recovered  dam- 
ages for  injuries  inflicted  bv  the  negligence  of  another  lessee. 

Derlaratlons  of  Serrants  Admissible.— In  case  of  a  railroad  accident 
thedeclnrationsof  a  servant  or  agent  of  the  company  who  had  an  oppor- 
tvnity  of  being  informed,  made  immediatelv  after  the  accident,  in  relation 
to  the  nature  or  caufie  thereof,  are  admissible  in  evidence  against  the  com- 
nmy.  Whitaker  v  Eighth  Avp.  R.  Co.,  61  N.  Y.  295;  Hanover  R.  R.  Co.  v. 
C>oy]e,  65  Pa.  St.  896;  Gerke  v,  Calif omia Steam  Nav.  Co.,  9  Cal.  261;  Ohio  & 
Mifldflrippi  R.  R  Co.  v.  Porter,  92  IH.  487;  Brehm  v.  Great  Wefltern  R.  Co., 
•H  Bari).  856;  Sisson  v.  Cleveland  &  Toledo  R.  Co.,  14  Mtch.  489;  Pennsylvania 
Co.  V.  Ikidel.  6  Am.  &  Eng.  R.  R.  Cas.  80;  Adams  v,  Hannibal  &  St.  Joe  R. 
06.,  7  Am.  A  Eng.  R  R  Cas.  414. 
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When  Declarations  of  Serrants  Inadmissible.— Declarations,  however, 
which  are  not  contemporaneous  with  the  accident,  or  at  leaut  nearly  so,  axe 
not  admissible  in  evidence.  Lubj  v.  Hudson  River  R.  R.  Co.,  17  N.  T.  181; 
Furst  V.  Second  Ave.  R.  R.  Co.,  72  N.  Y.  542;  Kansas  Pac.  R.  Co.  v.  Painter, 
9  Kans.  620;  Michigan  Central  R.  R.  Co.  v.  Gouger,  55  111.  503;  Coyle  v.  Bal- 
timore &  Ohio  R.  K.  Co.,  11  West  Va.  94;  Hawkes  v.  Baltimore  &  Ohio  R. 
R.  Co,,  15  West  Va.  628;  Pennsylvania  R.  R.  Co.  v.  Books.  57  Pa.  St.  889; 
Chicago  &  N.  W.  R.  Co.  v.  Fillmore,  57  111.  265;  Robinson  v,  Fitchburg&  W. 
R.  Co.,  7  Gray,  92;  Huntitigdon  &  B.  T.  R.  Co.  v.  Decker,  82  Pa.  1^  119; 
Moore  v.  Chicago,  R.  I.  &  P.  R.  Co.,  9  Am.  &  Eng.  R.  R.  Cas.  401;  Curl  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  11  Am.  &  Eng.  R.  R.  Cas.  85. 

How  far  Seryants'  D«*clarHtion8  Mnst  be  Contemporaneons. — As  to 
the  stfcact  lapse  of  time  which  renders  the  evidence  inadmissible,  see  the  f(d- 
lo wing  authorities : 

Short  Time.— Tanner's  Executor  v,  Louisville  &  N.  R.  Co.,  60  Ala.  681; 
Virginia  &  Tenn.  R.  R.  Co.  v.  Sayers,  26  Gratt.  828  ;  Belief ontaine  R.  R.  Co. 
V.  Himter,  88  Ind.  885r  Dietrich  t?.  B.  &  H.  S.  R.  Co.,  11  Am.  &  Eng.  R.  B. 
Cas.  116. 

Long  Time.— Anderson  v.  Rome,  W.  &  O.  R.  R.  Co.,  54  N.  T.  884;  Sims 
V,  Macon  &  Western  R.  Co.,  28  Ga.  98. 

Declarations  of  Superintendent  in  Support  of  Serranls.— Where  the 
superintendent  of  the  company  makes  declarations  in  support  of  an  em- 
ploy6  accused  of  negligence,  some  cases  say  that  these  declarations  are  ad- 
miRsibla    Malecek  v.  Town  Grove  &  Lafayette  R  R.  Co.,  57  Mo.  17. 

Other  authorities  contain  a  contrary  doctrine.  Hill  v.  New  Orleano, 
Opelousas  &  Gt.  West.  R.  R.  Co.,  11  La.  Ann.  292;  New  Orleana*  OpnUwiBM 
&  Gt.  West  R.  R.  Co.  V  Williams,  16  La.  Ann.  815. 


"Whitb 
FrroHBUEa  Railroad  Company. 

(186  Mcusachtuetts  Reports,  821.) 

In  an  action  against  a  railroad  corporation  for  personal  injuries  sustained 
by  the  plaintiff  while  a  passenger  on  a  car  of  the  defendant  road,  the  aooi- 
dent  being  caused  by  another  car  coming  violently  against  the  car  in  which 
the  plaintiff  was  riding  while  making  a  **  flying  switch.'*  there  was  evi- 
dence that  on  other  occasions  the  cars  had  come  together  with  as  much  vio- 
lence. Experts  testified  for  the  defendant  that  connecting  cars  in  this  way 
was  a  safe  and  prudent  mode  of  management.  One  of  them  testified,  on 
cross-examination,  that  there  was  a  great  dispute  among  railroad  experts 
as  to  the  safety  of  '*  flying  switches."  The  plamiiff  put  iu  no  expert  testi- 
mony on  this  point.  Held,  that  he  was  properly  allowed  to  go  to  the  jury 
on  the  question  whether  such  a  mode  of  connecting  the  cars,  under  all  the 
circumstances  of  the  case,  was  proper. 

If  a  passenger  in  a  railroad  car  standing  on  a  side  track  is  injured  by  the 
car  beine  struck  by  the  car  of  another  corporation,  through  the  negligence 
of  a  brakeman  in  the  employ  of  such  corporation  in  connecting  the  two 
cars  for  the  purpose  of  carrying  out  a  contract  between  the  corporations  for 
their  joint  benefit,  an  action  may  be  maintained  by  the  injured  person  against 
the  corporation  owning  the  oar  in  which  he  was  a  passenger. 

ToBT  for  personal  injuries  received  bj  the  plaintifi  while  a  pas- 
senger on  the  defendant's  railroad,  with  a  count  in  contract  for  a 
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breach  of  the  defendant's  co^itract  to  carry  the  plaintiff  safely. 
Trial  in  this  court,  before  Field,  J.,  who  reported  the  case  for  the 
consideration  of  the  full  court,  in  substance  as  follows : 

It  was  proved  or  admitted  that,  at  the  time  of  the  alleged  injury, 
the  plaintiff  was  a  passenger  in  one  of  the  defendant's  cars;  that 
he  had  purchased  a  ticket  which  entitled  him  to  be  carried  therein 
from  West  Townsend  to  Boston;  that  tlie  defendant  owned  a 
branch  road  leading  from  West  Townsend  and  joining  with  its 
main  road  at  a  place  called  Ayer  Junction,  which  branch  is  called 
the  Peterboro'  and  Shirley  branch ;  that  at  Ayer  Junction  the  de- 
fendant's road  is  crossed  at  right  angles  by  another  road,  called 
the  Worcester  &  Nashua  Railroad ;  that  this  road  connects  with 
the  defendant's  road  by  certain  side-tracks,  laid  from  the  former 
to  the  latter  road  on  the  side  opposite  to  that  on  which  the  Peter- 
boro' and  Shirley  branch  joins  the  same.  By  a  contract  between 
the  defendant  and  the  Worcester  &  Nashua  Kailroad  Company,  it 
was  agreed,  in  order  to  run  a  line  from  Worcester  to  Boston,  that 
each  corporation  should  provide  two  passenger  cars  for  this  line ; 
that  each  should  haul  at  each  trip  one  or  more  of  said  passenger 
cars  over  its  line ;  and  that  the  fares  received  on  this  Une  should  be 
equally  divided  between  the  two  corporations,  the  cars  hauled  by 
each  to  be  taken  up  by  the  train  of  the  other  at  Ayer  Junction, 
By  long  practice  between  the  roads,  the  connecting  of  the  cars 
was  performed  by  coupling  the  same  on  one  of  tne  side-tracks 
leading  from  the  Worcester  &  Nashua  Eailroad  to  the  defendant's 
road.  The  defendant's  car  coming  over  the  Peterboro'  &  Shirley 
Railroad  towards  Boston  was  backed  up  on  one  of  said  side-tracks, 
and,  beiujff  left  by  the  locomotive,  remained  there  until  the  Wor- 
cester &  Nashua  train  arrived  at  the  junction.  The  Worcester  & 
Nashua  train  disconnected  from  its  train  such  car  or  cars  as  were 
to  be  drawn  to  Boston  at  a  point  about  half  a  mile  from  the  con- 
necting side-tracks,  and  from  which  there  was  so  descending  a 
grade  that  the  car  would  move,  if  started,  by  its  own  momentum ; 
said  car,  with  a  brakeman  of  tiie  Worcester  &  Nashua  Kailroad 
Company,  proceeded  on  by  its  own  impetus,  and  was  afterward 
directed  by  a  switch  on  to  the  side-track,  where  it  ran  down  towards 
and  was  to  be  connected  with  the  defendant's  car  or  cars,  placed 
there  for  the  purpose,  by  patent  couplers.  This  process  is  called 
making  a  flying  switch.  On  the  day  in  question,  the  defendant's 
car,  in  whicn  the  plaintiff  was  riding,  was  backed  up  as  usual  on 
said  side-track,  and,  while  waiting  there,  the  car  from  the  Worces- 
ter &  Nashua  Kailroad  which  was  intended  to  be  joined  to  the 
defendant's  car  came,  under  the  direction  of  the  brakeman  of  the 
Worcester  &  Nasliua  Railroad,  and  stmck  the  Peterboro'  &  Shir- 
ley car,  knocking  said  car  forward  four  feet  (breaking  the  glass 
chinmeys  of  some  of  the  lamps),  from  which  collision,  as  the 
plaintin  alleged,  he  received  the  injuries  sued  for.     It  appeared 
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by  the  evidence  of  the  defendant's'  witnesses  that  at  some  other 
times  the  car  sent  over  the  flying  switcli  had  struck  the  stationary 
car  with  as  much  violence  a.s  upon  the  occasion  of  the  accident, 
but  no  harm  had  ever  resulted  tlierefrom.  No  evidence  was 
offered  ss  to  the  condition  and  equipment  of  the  car  coming  from 
the  Worcester  &  Nashua  Railroad,  or  as  to  which  i^ad,  the  "Wor- 
cester &  Nashua  or  the  defendant  road,  the  particular  car  be- 
longed, except  that  there  was  a  brakeman  upon  it  belonging  to 
the  VTorcester  &  Nashua  Eailroad.  But  it  did  appear  that  the 
two  cars  were  united  by  a  self-coupling  apparatus  upon  their  re- 
spective platforms,  instead  of  requiring  a  man  to  couple  them  by 
going  between  them  to  use  a  bolt. 

The  defendant  called  as  witnesses  William  B.  Steams,  its 
president,  and  John  Adams,  its  superintendent,  persons  of  lon^ 
experience  in  the  management  of  railroads,  each  of  whom  testifiea 
that  it  was  a  safe  and  prudent  mode  of  management.  The 
president  admitted  that  there  was  a  great  dispute  among  railroad 
experts  as  to  the  safety  of  flying  switches,  some  preferring  switch- 
ing engines  and  some  flying  switches. 

The  defendant  contended  that,  upon  the  above  facts,  it  was  not 
liable  for  the  injury,  but  that  it  was  caused,  if  at  all,  by  the  neg- 
ligence of  the  Worcester  &  Nashua  Kailroad ;  and  that  there  was 
no  other  evidence  tending  to  show  negligence  on  the  part  of 
the  defendant.  The  plaintiff  contended,  among  other  things, 
that  it  was  carelessness  on  the  part  of  the  defendant  to  place 
its  cars  on  said  side-track  and  allow  them  to  be  connected  as 
they  were  with  the  car  from  the  Worcester  &  Nashua  Uailroad 
by  means  of  a  flyuig  switch ;  but  introduced  no  evidence  on  this 
point. 

The  jury  returned  a  verdict  for  the  plaintiff  in  the  sum  of 
$7,500 ;  and  found,  in  answer  to  questions  in  writing  put  by  the 
court,  that  both  corporations  were  negligent. 

C.  A.  Welchy  for  the  defendant. 

H.  D.  Smith  <&  M.  JR.  Thomas  {JV.  AVboU  with^em),  for  the 
plaintiff. 

Ooi^BUBN,  J. — ^As  a  carrier  of  passengers,  the  defendant  was 
bound,  in  the  management  of  its  cars  ana  tralos,  and  in  making 
connections  of  cars,  to  exercise  the  highest  degree  of  care  whi(£ 
it  could,  reasonably,  to  prevent  such  mjuries  to  its  passengers  aa 
human  care  and  forethought  could  avert.  McElroy  u  Ka^na  <& 
Lowell  Eailroad,  4  Cush.  400 ;  Warren  v.  Fitchburg  Bailroad, 
8  Allen,  227 ;  Eaton  v.  Boston  &  Lowell  Kailroad,  11  Allen,  500. 
The  defendant  was  responsible  for  the  method  it  adopted,  or  ap- 
proved, for  connecting  with  its  trains  the  cars  of  the  W  orcester  & 
Nashua  Bailroad.  It  was  for  the  jury  to  determine  whether  the 
method  adopted  was  safe  and  pmaent    They  had  all  the  facts  be- 
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fore  them,  and  among  others  the  descending  grade,  the  distance 
that  the  moving  car  had  to  run  by  the  impetus  given  it  by  the 
train  from  which  it  was  detached,  and  the  momentxmi  resulting 
from  the  descending  grade  of  the  tracks ;  and  the  fact  that  on 
previous  occasions  violent  collisions  had  occurred.  They  could 
form  an  opinion  as  to  how  far  the  speed  of  the  car  was  liable  to  be 
varied  at  different  times  under  the  conditions  stated,  and  by  the 
force  and  direction  of  tlie  vrind ;  and  how  far  it  was  safe  and 
prudent  to  rely  upon  the  judgment  and  skill  of  a  brakeman  upon 
the  moving  car  under  all  tliese  circumstances,  with  the  effect  of 
the  weather  upon  the  brakes,  wheels  and  track,  to  bring  the  care 
together  with  sufficient  force  to  make  the  automatic  connection, 
but  not  BO  as  to  cause  damage. 

Kailroads  have  been  so  lon^  in  use,  are  so  common  and  com- 
monly used  bv  the  public,  and  the  different  methods  adopted  of 
managing  trains  and  connecting  cars  and  trains  are  so  far  matters 
of  common  observation,  knowled^  and  experience,  that,  when  all 
the  facts  were  before  them,  the  jury  were  competent  to  judge, 
without  the  aid  of  expert  testimony,  whether  the  method  aaopted 
in  this  case  to  accomplish  the  purpose  intended  was  safe  and 
prudent  compared  with  other  methods  which  might  have  been 
adopted  to  accomplish  the  same  purpose.  It  was  lor  the  jury  to 
determine  how  far  the  opinions  of  experts,  which  were  in  tne  case 
without  objection,  should  influence  their  judgments,  and  how  far 
the  experts  were  liable  to  be  biased  by  the  fact  that  they  had 
adopted  or  sanctioned  the  method  in  question,  especially  when 
they  admit  that  a  great  difference  of  opinion  exists  among  railroad 
experts  as  to  the  safety  o^  the  method  adopted  in  this  case  com- 
pared with  other  methods. 

"Whether  the  use  of  what  is  termed  a  "flying  switch"  is  safe 
and  prudent,  in  anj  given  case,  is  not  a  question  of  law,  but  of 
fact,  to  be  determined  according  to  the  conditions  and  circum- 
stances existing  in  that  case.  We  cannot  say  that,  under  the 
evidence  and  circumstances  of  this  case,  the  juiy  were  not  war- 
lanted  in  finding  the  defendant  to  have  been  negligent.  It  is  not 
questioned  that  the  brakeman  on  the  moving  car  was  negligent, 
and  that  the  jury  were  warranted  in  finding  that  the  Worcester 
&  Nashua  Hailroad  Company,  in  whose  employ  he  was,  its  ser- 
vants and  agents,  were  ^uil^  of  negligence.  The  brakeman, 
though  in  the  employ  of  me  Worcester  &  Nashua  Eailroad  Com- 
pany, was  engaged  in  a  service  wliich  the  two  corporations  had 
agreed  shoula  be  performed  for  their  joint  benefit.  He  was  act- 
ing for  tho  defendant,  with  its  express  or  implied  approval,  as 
well  as  for  the  other  corporation,  and  the  defendant  must  be  held 
responsible  to  the  plaintiff,  whom  it  had  contracted  to  carry  safely, 
for  an  in jurv  resulting  from  the  negligence  of  this  brakeman,  to 
which  it  had  voluntanly  exposed  him.    Eaton  v.  Boston  &  Lowell 
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Bailroad,  ubi  supra;    Great  Western  Railway  v,  Blake,   7  EL 
&  N.  987 ;  Thomas  v.  Rhymney  Railway,  L.  R  6  Q.  B.  266. 
Judgment  on  the  verdict. 

Fljlngr  Swltcli.—The  use  of  the  flying  switch  at  or  near  a  public  crosBing 
is  ordinarily  deemed,  a^  to  the  general  public,  to  be  negligence  per  #e  "whsK 
sufficient  waruiDfi;  is  not  giveu.  French  v,  Taunton,  etc.,  K.  Co.,  116 
Mass.  537 ;  Uiiickley  v.  Cape  Ckxi  R.  R.  Co.,  120  Mass.  257 ;  Brown  r.  New 
York,  etc.,  R.  R  Co.,  82  N.  Y.  597 ;  Sutton  v.  New  York,  etc.,  R.  R.  Co.,  « 
N.  Y.  248 ;  Butler  v.  Milwaukee,  etc.,  R  R.  Co..  28  Wise.  487  ;  Chicago,  etc, 
R  R.  Co.  V  Garvey,  58  111.  88 ;  Ulinois,  etc.,  R.  R.  Co.  r.  Hammer,  72  HL, 
.147  :  nUnois  Central  R.  R  Co  r.  Baches,  55  111.  879;  Phila.  &  Readin^R.  R 
Co.  V.  Troutman,  6  Am.  &  Eng.  R  R  Cas.  117  ;  Chicago  &  N.  W.  R  B.  Ca 
V.  Taylor,  69  IlL  461 ;  Clark  t%  Boston  &  Albany  R  R  Co.,  128 Man.  1 ;  S.  a 
1  Am  &  Eug.  R  R  Cas.  184. 

Company  Triinsporting  Passengers  Liable  for  Negligence  of  Aaotk^r 
Company  whose  lanes  or  Stations  thoy  Use.— A  railroad  company  under- 
taking to  trana)>oi't  passengei's  is  chargeable  with  the  negligence  of  another 
company  whose  lines  or  station^  They  m»y  use  when  injury  is  occasioned  to 
the  passengers  thereby.  Murch  v.  Concord  R.  Corp.,  29  N.  H.'9 ;  Peters  v. 
Ryland.  20  Pa.  St.  497 ;  Seymour  v.  Chicago,  etc.,  R  Co.,  8  Biss.  48  ;  Birkett 
r.  Whitehaven  Junction  R  Co.,  4  Hurl.  &  N.  780 ;  Great  Western  R  Co.  v, 
Blflke,  7  Hurl.  &  N.  987  ;  Stetter  v.  Chicago  &  N.  W.  R.  Co.,  49  Wise.  609; 
Wabash.  St.  L.  &  P.  R  Co.  t;.  Peyton,  106  HI.  534 ;  Buxton  v.  North 
Eastern  R  Co.,L.  R  8  Q.  B.  549 ;  Thomas  v.  Rhymney  R  Co.,  L.  R,  5 
Q.  B.  226;  s.  c.  L.  R  6  Q.  B.  266. 

But  sep,  c(mtra^  Sprag^e  r.  Smith,  29  Vt.  421 ;  Clymer  v.  Central  R  Co.,  6 
Blatchf.  817. 

See  also  Patterson  v,  Wabash,  St.  L.  &  P.  R  Co.,  and  note,  tfuprts,  upon  an 
analogous  topic. 


ToMPKms 
Olat  Street  Hill  B.  Co.  et  cH. 

(Advance  OfUiSy  California,  November  28,  1884.) 

Where  the  injury  of  a  passenger  bjr  a  collision  is  the  result  of  mntoal 
n^ligence  of  the  carrier  and  of  the  dnver  of  another  vehicle,  such  passen- 
ger may  recover  from  the  owners  of  either  or  both  vehicles.  Tbongh  the 
plaintiff  sue  both,  he  may  ordinarily  dismiss  as  to  either,  and  if  it  be 
proven  that  one  was  not  gmlty  of  negligence,  he  may,  on  sufficient  evidence 
of  negligence,  take  a  verdict  against  the  other. 

In  an  action  by  a  passenger  of  one  carrier  against  another  carrier  for 
injury  caused  by  a  collision  between  both,  he  must  prove  negligenoe  against 
the  defendant,  not  presumption  of  negligence  arising  against  such  carrier 
from  the  fact  of  the  injury.  Tiie  defendant  would  be  entitled  to  an  instruc- 
tion of  this  nature,  and  a  general  instruction  that  plaintiff  must  make  oat 
his  case  by  a  preponderance  of  evidence  is  not  equivalent  thereto. 

A  release  or  discharge  of  one  carrier  from  all  liability  on  aooount  of  the 
injury,  for  a  compensation,  operates  as  an  estoppel  of  the  passenger  to  deny 
the  liability  of  such  carrier,  and  prevents  him  from  afterwaxds  tnMwtftiir^iii^ 
'  an  action  against  the  other  carrier  for  the  sama  injury. 
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Appbal  from  the  Superior  Court  of  the  city  and  county  of  San 
Francifico. 

Estee  <6  Boalt^  for  appellant. 

QaTber  dk  Thornton  and  Fred,  A,  Berlin^  for  respondents. 

McKiNSTRY,  J. — A  car  of  tlie  Clay  Street  Hill  Company  col- 
lided with  a  car  of  the  Sutter  Street  Railroad  Company  at  the 
CToasiii^  of  Clay  and  Polk  streets,  San  Francisco.  PlaintiiT,  a  pas- 
senger m  the  car  of  the  latter  company,  was  thrown  from  her  seat 
and  injured.  The  complaint  charges  neglect  on  tlie  part  of  both 
companies.  Plaintiff  recovered  damages  of  the  Clay  Street  Com- 
pany, and  the  appeal  is  by  that  company. 

In  Pennsylvania  it  seems  to  have  been  held  that  when  a  passen- 
ger on  a  carrier  vehicle  is  injured  by  a  collision  resulting  from  the 
mntual  negligence  of  those  m  charge  of  it  and  another  party,  the 
carrier  alone  must  answer  for  the  injury  (Lockhart  v.  Liehtenthar 
ler,  10  Wright,  151 ;  Philadelphia  &  R.  R  Co.  -u.  Boyer,  97  Pa. 
St.  100) ;  but  the  weight  of  authority  is  otherwise,  and  is  to  the 
effect  tnat  if  the  negligence  of  the  managers  of  both  vehicles  con- 
tributes to  the  injury  the  party  injured  may  recover  from  the 
proprietors  of  either  or  of  both  Whart.  Neg.  395,  and  cases 
cited.  Where  both  are  sued,  the  plaintiff  may  ordinarily  dismiss 
as  to  either,  and  if  it  turn  out  at  the  trial  that  one  was  not  guilty 
of  negligence,  he  may,  on  sufficient  evidence,  take  a  verdict 
against  the  other.     The  court  below  charged  the  jury  : 

"  In  civil  cases  (and  this  is  a  oxvW  case)  the  amnnative  of  the 
issue  must  be  proved,  and  when  the  evidence  is  contradictory  your 
decision  must  be  made  according  to  the  preponderance  of  *tne  e\a- 
dence-" 

But  the  court  refused  to  charge — at  the  request  of  defendant, 
the  Clay  Street  Hill  Railroad  Company — 

"  If  you  find  from  the  evidence  that  the  plaintiff  was  a  passen- 
ger on  the  stree1>car  of  the  defendant  the  Sutter  Street  Railroad 
Company,  then  I  instruct  you  that  no  presumption  of  negligence, 
as  against  the  Clay  Street  Hill  Railroad  Company,  arises  from  the  ' 
fact  of  the  injury,  and  that  the  plaintiff  must  show,  by  a  prepon- 
derance of  the  testimony,  that  the  defendant  the  Clay  Street  Hill 
Bailroad  Company  was  guilty  of  negligence." 

The  appellant  was  entitled  to  have  the  attention  of  the  jury 
caQed  to  the  point  that,  in  considering  the  evidence,  the  mere 
circumstance  that  plaintiff  had  been  injured  as  a  result  of  the  col- 
lision did  not  create  a  presumption  oi  negligence  on  appellant's 
part.  The  general  charge,  to  the  effect  that  the  plaintiff  must 
make  out  her  own  case  by  a  preponderance  of  evidence,  was  not 
the  equivalent  of  the  specific  instruction  requested.  The  defend- 
ant, the  Clay  Street  Kailroad  Company,  also  asked  the  court  to 
duffge : 

18  A.  &  E.  B.  Oml— 10. 
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"  (2)  You  are  instructed  that  if  you  find  from  the  evidence  that 
the  plaintiff  has  received  from  the  Sutter  Street  Bailroad  Com- 
pany, one  of  the  defendants  in  this  action,  compensation  for.  the 
injuries  alleged  in  the  complaint,  your  verdict  must  be  for  the  de- 
fendant. (3)  The  Sutter  Street  Kailroad  Company  is  joined  as  a 
defendant  in  this  action  with  the  Clay  Street  Hill  Railroad  Com- 
pany. The  plaintiff  by  her  complaint  alleges  a  joint  injury,  and 
asks  for  a  joint  judgment  against  the  two  defendants.  The  de- 
fendant Clay  Street  Hill  RaUroad  Company,  by  its  supplemental 
answer,  avers  that  plaintiff  has  relea^d  and  discharged  tne  Sutter 
l^treet  Railroad  Company.  If  you  find  from  the  evidence  that  the 
plaintiff  has  received  any  sum  of  money  whatever  from  the  de- 
lendant  Sutter  Street  Railroad  Company,  as  compensation  for  the 
injuries  received  by  her,  and  has  released  and  discharged  the  de- 
fendant the  Sutter  Street  Railroad  Company  from  aU  claim  for 
damages  arising  out  of  this  action,  then  you  are  instructed  to 
bring  in  your  verdict  for  the  defendant  the  Clay  Street  Hill  Rail- 
road Company." 

To  the  refusal  to  give  the  instructions  asked  the  said  defendant 
excepted.  K  both  defendants  were  guilty  of  negligence,  it  seems 
to  be  conceded  by  respondent  the  requested  instructions,  or  one 
of  them,  properly  declared  the  law ;  and  such  was  the  view  of  the 
court  below.     The  learned  judge  charged  the  jury : 

"  If  you  find  from  the  evidence  that  both  defendants  are  jointly 
in  fault  for  the  plaintiff's  injuries,  you  will  find  a  verdict  for  the 
defendant,  because  the  payment  by  the  Sutter  Street  Company 
operates  as  a  release  to  both  defendants.  If,  however,  you  find  that 
only  th6  Clay  Street  Hill  Railroad  Company  was  in  fault,  you  will 
fina  a  verdict  for  the  plaintiff  against  that  defendant  and  assess  the 
damages.  You  are  instructed  that  if  you  find  from  the  evidence 
that  tne  plaintiff  has  received  from  the  Sutter  Street  Railroad 
Company,  one  of  the  defendants  in  this  action,  compensation  for 
the  injuries  alleged  in  the  complaint,  your  verdict  must  be  for  the 
defendants,  unless  you  find  that  the  defendant  who  paid  the  money 
was  innocent  of  fault  as  to  the  tort." 

Every  party  contributing  to  the  injuries  of  plaintiff  was  liable 
to  the  f uU  extent  of  the  damages  by  ner  sustained.  Her  injuries 
gave  her  but  a  single  cause  of  action.  If  she  had  brought  a 
separate  action  against  the  Sutter  Street  Company,  and  recov- 
ered a  judgment  therein,  and  such  judgment  had  been  satis- 
fied, she  could  not  subsequently  have  maintained  another  action 
for  the  same  injuries  against  the  Clay  Street  Company,  inasmuch 
as  the  conclusive  presumption  would  be  that  she  had  already  re- 
ceived full  compensation  for  all  damages  by  her  sustained.  I)am- 
ages  resulting  from  the  same  wrongfiu  transaction  are  ordinarily 
inseparable ;  she  could  not  recover  part  from  one  and  part  from 
the  other  defendant.     And  so,  if  her  damages  resultea  directly 
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from  the  negligence  of  both  defendants,  and  plaintiff  received 
from  the  Sutter  Street  Company  compensation  for  her  injuries, 
and  released  that  company,  she  ought  not  to  have  recovered  a 
judgment  against  the  Clay  Street  Company.  As  was  said  in 
Urton  V,  Pnce : 

"  It  is  to  be  observed,  when  the  bar  accrues  in  favor  of  some  of 
the  wrong-doers  by  reason  of  what  has  been  received  from  or  done 
in  respect  to  one  or  more  of  the  others,  that  the  bar  arises,  not 
from  any  particular  form  that  the  proceeding  assumes,  but  from 
the  fact  that  the  injured  party  has  actually  received  satisfaction, 
or  what  in  law  is  deemed  the  equivalent."     57  Cal.  272. 

And  Judge  Cooley,  from  whose  book  on  the  Law  of  Torts  the 
foregoing  observation  is  taken,  adds : 

"  Therefore,  if  he  receives  the  satisfaction  voluntarily  made  by 
one,  that  is  a  bar  as  to  all."     Page  139. 

It  is  urged  by  counsel  for  appellee  that  the  rule  only  applies 
where  the  money  is  paid  by  or  the  release  executed  to  one  who 
is  himself  actually  gmlty  oi  the  wrong  or  negligence.  If  it  be 
conceded  that  a  release  to  or  receipt  of  money  in  alleged  satisfac- 
tion from  one,  not  himself  a  trespasser,  will  not  discnar^  those 
actually  gidlty,  the  question  still  remains  :  Can  the  plaintiff,  under 
the  circumstances,  be  permitted  to  deny  that  the  Sutter  Street 
Eaiboad  Company  was  guilty  of  negU^ence  directly  contributing 
to  the  injuries  by  her  received  ?  Beading  the  release  and  stipula- 
tion in  the  record,  it  is  plain  the  $550  was  paid  in  settlement  of 
the  action  pending,  in  so  far  as  the  cause  of  action  alleged  consti- 
tuted a  claim  against  the  Sutter  Street  Company.  The  compro- 
mise of  an  asserted  claim  does  not  necessarily  mvolve  an  admission 
on  the  part  of  him  against  whom  the  claim  is  asserted  that  the 
claim  is  well  founded.  But  one  who,  having  commenced  an 
action  against  another,  has  received  money  in  consideration  that 
the  action  shall  be  dismissed,  or  that  any  judgment  he  may  re- 
cover shall  not  be  enforced,  ought  not  to  be  permitted  to  deny 
that  he  received  the  money  in  satisfaction  of  a  valid  demand.  The 
defendant  paying  the  money  may  subsequently  say :  "  I  did  not 
and  do  not  admit  that  I  ought  to  nave  paid  anything ;  I  was  wil- 
ling to  buy  my  peace."  But  the  other  party  ought  not  to  be 
allowed  to  deny  that  he  had  any  right  to  tne  money,  the  payment 
of  which  he  had  induced  under  pain  of  the  prosecution  of  an 
action  already  commenced.  He  should  not  be  permitted  to  say, 
with  any  beneficial  result  to  himself,  "  I  pursued  the  defendant 
fcbUo  clamorey  and  I  took  his  money  by  way  of  settlement  of  a 
pending  action  in  which  I  never  could  nave  recovered."  Shall  it 
be  said  that  plaintiff  has  not  received  compensation  for  the  inju- 
ries shesustamed  because  she  did  not  choose  afl^matively  to  prove 
that  the  negligence  of  the  party  from  whom  she  received  the 
money  contributed  to  the  injuries  ?    The  plaintiff  must  be  held  to 
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have  received  from  the  Sutter  Street  Company  satief action  for  the 
very  same  injuries  for  which  she  obtained  a  judgment  against  the 
appellant. 

In  Turner  v.  Hitchcock,  20  Iowa,  314,  the  notice  by  the 
plaintiff  to  one  of  the  defendants  was  not  a  >  technical  release,  and 
there  was  no  evidence  that  it  was  given  upon  or  for  a  considera- 
tion. It  was  at  most  a  mere  promise,  witliout  consideration,  not 
to  prosecute  the  action  against  the  particular  defendant,  so  that  if 
he  nad  been  admittedly  a  co-trespasser  with  the  other  defendants, 
the  notice  would  not  have  released  the  others.  It  had  been  well 
settled  that  a  covenant  not  to  sue  is  not  such  a  release  as  will  dis- 
charge the  co-trespassers.  The  remark  of  the  learned  judge — 
"  Nor  do  we  think,  as  argued  by  appellee,  that  plaintiff,  having 
sued  Johnson  as  a  joint  trespasser,  was  estopped,"  etc. — was  not 
necessary  to  the  decision  ;  and  while  the  suggestion  may  have  been 
made  by  counsel  for  appellee  in  oral  argument,  the  whole  question 
as  to  a  discharge  of  defendants  by  reason  of  the  notice  seems  not 
to  have  been  considered  worthy  of  a  place  in  their  points^  as 
printed  in  the  report  of  the  case.  Under  the  circumstances,  we 
think  the  remark  referred  to  is  not  to  be  accorded  the  weight  of  a 
deliberate  judgment  upon  a  question  involved  in  a  legal  contro- 
versy. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new 
trial. 

We  concur:  MoKee,  J.;  Eoss,  J. 

In  Case  of  Collision  with  Gonveyanee  of  other  Partj  Negligrenoe  of 
Carrier  Transporting  Passengrer  is  Impnted  to  Him.— It  was  orig^iiaUj 
held  in  England  that  where  a  passenger  in  the  conveyance  of  a  carrier  ib 
injured  by  aooUision  with  the  conveyance  of  another  party  he  cannot  re- 
cover damages  from  such  other  party  when  there  has  been  negligence  in  the 
management  of  the  conveyance  m  which  he  himself  was  riding.  The  partj 
is,  to  a  certain  extent,  identified  with  the  carrier  transporting  him,  so  that 
the  negligence  of  the  latter  wiU  be  imputed  to  the  former.  Thorogood  v. 
Bryan,  8  C.  B.  116;  Rigby  v.  Hewitt,  6  Exch.  240;  Greenland  v.  Chaplin,  5 
Exch.  248;  Armstrong  v,  Lancashire,  etc.,  R.  Ck>.,  L.  R.  10  Exch.  47. 

Bale  in  the  United  States. — In  the  United  States  the  rule  has  been 
adopted  in  some  of  the  State  courts.  Lockhart  v.  lichtenthaler,  46  Pa.  St. 
151;  Prideaux  v.  Mineral  Point,  43  Wise.  518;  Payne  v.  C  R.  I.  &  P.  R.  Ck>., 
89  Iowa,  528;  and  see  Phila.  &,  Reading  R.  R.  Ck>.  v,  Boyer,  2  Am.  ft  Eng.  B» 
R.  Cas.  172. 

As  a  rule,  however,  the  American  courts  have  taken  up  the  opposite  posi- 
tion, and  have  held  that  a  passenger  injurod  b^  collision  with  the  convey- 
ance of  another  party  is  not  estopped  from  maintaining  an  action  against 
such  other  party  bv  negligence  in  the  management  of  the  vehicle  in  which 
he  has  been  nimseli  riding.  Bennett  v.  New  Jersey  R.  R.  &  Trans.  Ck>.,  86 
N.  J.  L.  227;  Chapman  t?.  jTew  Haven  R.  Co.,  19  N.  Y.  841;  Colegrove  v. 
New  York,  etc.,  R.  Co.,  20  N.  Y.  492;  Louisville,  etc.,  R.  Co.  v.  Case's 
Adm'r,  9  Bush.  728;  Danville,  etc.,  Turnpike  Co.  v,  Stewart,  2  Ketr.^y.) 
119;  Wabash,  St.  L.  &  Pac.  R.  Co.  v.  ShacUet,  12  Am.  &  Eng.  R.  R. 
Cas.  166. 

Carrier  Transporting  Passenger  is  Liable  notwithstanding  Gonenr- 
rent  Negligence  of  Other  Party.— A  passenger  in  suoh  a  ooUision  as  is  de- 
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«ciibed  above  may,  of  ooiirse,  elect  to  sue  tiie  carrier  transporting  him.  In 
such  case  tlie  concurrent  negligence  of  the  other  party  constitutes  no  de- 
fence. Eaton  V.  Boston,  etc.,  K.  Co.,  11  Allen,  500:  Kylandn  v.  Peters,  1 
Phila.  264;  Spooner  v.  Brooklyn  Citv  R.  Co.,  64  N.  Y.  28o. 

Joint  and  Sereral  Llabilinr  of  Both  Parties  in  Fault.— He  may  elect  to 
sue  both  parties  in  fault  jointly,  or  may  sue  each  separately.  Wabash,  Sti 
L.  &  P.  R.  Co.  V.  Shacklet,  12  Am.  &  Eng.  R.  R.  Cas.  166. 


Kenneker 

V, 

South  Carolina  Railway  Co. 
(20  South  Carolina  Reports,  218.) 

Plaintiff-was  injured  by  falling  off  from  a  station  platform  at  night.  He 
'was  at  the  time  walking  up  the  platform,  which  was  incumbered  with 
freight  and  insufficiently  lighted,  towards  a  train  upon  which  he  intended 
to  take  passage.  The  court  charged  that  if  at  the  time  he  was  going  along, 
using  his  senses  with  ordinary  care  and  fell  off  by  a  stumble,  that  was  not 
a  lack  of  ordinary  care,  because  different  people  have  different  tempera- 
ments, and  one  can  do  safely  what  another  cannot;  and  that  the  company 
had  no  right  to  demand  extraordinary  care  from  any  one.  Held,  that  this 
instruction  was  erroneous,  inasmuch  as  the  jury  mieht  infer  from  it  that 
the  company  was  liable  for  the  result  of  any  casualty  on  their  platform, 
only  provided  the  party  suffering  it  was  at  the  time  using  his  senses,  good 
or  bad. 

A  railroad  company  is  bound,  as  to  passengers  and  persons  intending  to 
become  passengers,  to  make  such  arrangements  as  is  suitable  to  preserve 
from  harm  reasonable  and  prudent  men  in  possession  of  ordinary  senses 
and  capacities.  There  is  no  obli>||^tion  to  provide  arrangements  suitable  to 
the  protection  of  persons  falling  below  that  standard,  physically  or 
menially.  Such  persons  must  be  cautious  and  prudent  in  proportion  to 
their  defects. 

Railway  companies,  though  held  to  a  high  degree  of  care,  do  not  insure 
under  all  circumstances  the  safety  of  passengers,  or  those  seeking  to 
become  passengerd;  their  liability  is  conditioned  on  the  exercise  by  them  of 
reasonable  and  proper  care  and  caution. 

Action  by  John  H.  Renneker  against  the  Sonth  Carolina  Bail- 
way  Company.     The  opinion  states  the  case. 

J.  F,  Izl-er  and  Mitchell  dk  Sm/ith^  for  appellant. 
No  argument  contra, 

MoGowAX,  J. — This  was  an  action  against  the  defendant  cor- 
poration for  damages  on  acconnt  of  personal  injuries  to  the 
plaintiff  from  falling  off  the.  raiboad  platform  at  Orangeburg  on 
the  night  of  February  8th,  1882,  when  he  was  seeking  to  enter 
the  cars  for  Charleston ;  which  injuries  he  alleged  were  caused 
"  by  the  negligence  of  the  company  in  and  about  the  arranging, 
making,  procuring  and  keeping  suitable  platforms  and  conve- 
niences for  the  ingress  and  egress  of  passengers  on  said  road,  and 
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in  and  abont  the  lighting  up  the  said  road  and  platform,  and  the 
said  conyeniences  K>r  the  ingress  and  egress  of  passengers  for  trans- 
portation on  said  road,"  etc.  The  defendant  answered,  denying  all 
allegations  of  negligence ;  and  affirming  that  the  fall  of  the  plain- 
tSff,  and  "  any  injury  he  may  have  received,  was  not  in  any  way 
caused  by  or  due  to  the  negligence  of  the  defendant  or  any  of  its 
servants,  agents  or  employes ;  but,  on  the  contrary,  that  such  fall, 
and  any  injury  received  therefrom,  was  wholly  due  to  and  arose 
entirely  from  the  carelessness,  negligence  and  lault  of  the  plaintiff 
himself,  and  from  no  other  cause  whatever." 

The  case  came  on  for  trial  before  Judge  Pressley  and  a  jury. 
Much  testimony  was  offered  on  both  sides ;  but  it  is  not  necessary 
for  our  present  purpose  to  do  more  than  state  the  leading  facts  in 
a  general  way.  The  down  train  passed  Orangeburg  a^r  •  dark ; 
and  the  night  was  dark  and  drizzly.  The  pl^ntiff  went  to  the 
station  before  the  time  for.  the  arrival  of  the  train,  and  waited  in 
tbe  telegraph  office  and  the  ladies'  waiting-room.  Having  a  thou- 
send-mile  ticket,  and  hearing  the  signal  K>r  the  approach  of  the 
train,  he  left  the  waiting-room  and  started  to  walk — with  the  other 
persons  about  to  board  the  train — ^up  the  outside  platform,  passed 
the  express  freight  in  the  direction  of  the  approaching  train; 
aand,  while  walking  with  Mr.  Wannamaker,  fell  off  the  platform 
and  was  injured.  He  was  taken  ud  and  cared  for  before  the  train 
actually  arrived.  The  case  i^umea  upon  the  questions  of  fact : 
1.  Whether  the  platform  was  properly  lighted.  2.  lATiether  the 
express  freight  was  improperly  allowed  to  incumber  it,  etc.  S. 
Whether  there  was  contributory  negligence  on  the  part  of  the 
plaintiff  in  leaving  the  waiting-room  before  the  proper  time,  or  in 
not  exercising  the  care  required  of  a  reasonable  man  in  possession 
of  all  his  senses. 

The  defendant  tendered  twenty  different  requests  to  charge, 
some  of  which  were  refused  by  the  judge,  and  others  charged  in 
the  whole  or  with  modifications ;  but  we  need  only  refer  to  such 
rulings  as  were  excepted  to.  The  jury  rendered  a  verdict  in  be- 
half of  tibe  plaintiff  for  $1,500,  and  the  company  appeals  to  this 
court  upon  eight  exceptions,  of  which  the  last  is  as  follows :  "  8, 
Because  his  Honor  charged :  '  If  plaintiff  was  walking  along  bor 
side  Mr.  Wannamaker,  using  his  senses — that  is,  his  eyesi^t — 
and  was  going  along  with  the  ordinary  care  that  a  person  would 
naturally  use,  and  fell  off  by  a  stumble,  or  by  the  passage-way 
being  too  narrow,  or  from  want  of  light,  or  anything  of  that  sort, 
tiien  that  is  not  lack  of  ordinary  care,  because  different  personA 
have  different  temperaments,  and  one  person  may  do  a  thing 
safely  which  another  man  cannot.  One  man  may  walk  a  narrow 
plank  with  perfect  safety,  while  many  others  could  not.  The 
company  has  no  right  to  require  extraordinary  care  from  any 
one ; '  whereas,  he  ^ould  have  charged  that  the  company  is  not 
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bound  to  allow  for  individual  temperament,  but  that  the  plaintiff 
was  bound  to  exercise  all  the  care  and  precaution  that  would  be 
required  by  any  ordinary,  average  re  sonable  man." 

We  have  not  found  it  necessary  to  consider  any  of  the  ground* 
of  appeal  except  the  last  one.  In  the  view  which  the  court  takes, 
that  will  dispose  of  the  case.  It  is  undoubtedly  true  that  the  ac- 
tion of  the  plaintiff  rests  entirely  upon  the  alleged  negligence  of 
the  company ;  but  it  is,  nevertheless,  incumbent  on  him  to  show 
tliat  he  has  not  been  guilty  of  contributory  negligence — ^that  is  to 
say,  that  he  observed  proper  care  under  the  circumstances.  Even 
upon  the  assumption  that  the  defendant  was  negji^ent,  the  plain- 
tiff cbuld  not  recover  if  he  contributed  to  the  misfortune  by  his 
own  negligence,  or  want  of  ordinary  care  and  caution.  Two 
things  must  concur  to  support  the  action :  an  obstruction  in  the 
road  on  the  part  of  the  defendant,  and  no  want  of  ordinary  care 
to  avoid  it  on  the  part  of  the  plaintiff."  See  Butterfield  v.  For- 
rester, 11  East,  62 ;  Baltimore  &  P.  R.  R.  Co.  v.  Jones,  96  U.  S. 
439,  and  authorities  therein  collected ;  Richardson  v,  W.  &  M. 
R  R.  Co.,  8  Rich.  126 ;  2  Red.  Rail.  194  and  notes. 

The  jiidg©  charged  this  principle  correctly,  but  he  added :  "  If 
tlie  plaintiff  was  going  along  using  his  senses — that  is,  his  eyesight 
— ^with  the  ordinarv  care  that  a  person  would  naturally  use,  and 
fell  off  bv  a  stumble,  then  that  is  not  lack  of  ordinary  care,  be- 
cause dinerent  persons  have  different  temperaments,  and  one  per^ 
son  may  do  a  thing  safely  which  another  man  cannot.  One  maia 
may  walk  a  narrow  plank  with  perfect  safety,  which  many  otheitl 
could  not  do.  The  company  has  no  right  to  require  extraordinary 
care  from  any  one."  Was  this  error  f  While  the  statement  of 
fact  made  may  be  perfectly  true  in  the  abstract,  we  think  in  the 
connection  in  which  it  was  made  it  might  have  been  misunder- 
stood by  the  jury  as  authorizing  them  to  charge  to  the  negligence 
of  the  company  the  result  of  any  casualty  on  their  platform,  only 
provided  the  party  suffering  it  was  at  the  time  using  his  sensei, 
good  or  bad. 

Is  there  not  such  a  thing  as  a  pure  casualty,  accidental,  fortui- 
tous, and  without  fault  on  the  part  of  an,y  one,  so  far  as  imperfect 
human  knowledge  can  discover  ?  And  besides,  what  is  proper  cau- 
tion, and  by  what  rule  is  it  to  be  determined  ?  The  rule  is  plain 
and  unmistakable,  but  its  application  is  often  exceedingly  difficult 
and  unsatisfactory.  As  Mr.  Pierce,  in  his  book  oij  railroads,  at 
page  312,  states  it,  "The  standard  of  nedigence  is  so  variable  and. 
even  intangible,  and  sentiment  and  caprice  are  so  apt  to  disturb 
the  verdict  of  juries  in  charges  of  personal  injury,  that  the  correct- 
ive function,  oi  the  court  in  supervising  verdicts  in  such  cases  is 
eesential  to  the  administration  of  justice."  Does  the  term  "  ordi- 
nary caution  "  mean  no  more  than  the  use  of  the  senses,  without 
any  regard  to  the  infirmities  of  temperament,  which  is  defined  to 
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be  mental  or  bodily  constitution  ?  It  is  certainly  very  vague  and 
uncertain  to  make  proper  care  vary  with  the  varying  capacities  or 
infirmities  of  men.  When  the  rights  and  oblia:ation  of  one  party 
are  made*  to  turn  upon  the  proper  caution  ol  another,  it  would 
seem  that  there  should  be  some  common  standard  by  which  to  test 
the  fact,  and  we  know  of  none  practicable  other  than  that  of  a 
prudent,  reasonable  man,  in  possession  of  the  ordinary  senses  and 
capacities.  When  arrangements  are  made  suitable  and  proper  for 
Buch  persons,  nothing  more  should  be  required,  and  one  falling 
below  this  standard,  either  physically  or  mentally,  should  be  cau- 
tious and  pnident  in  proportion  to  such  defects. 

Kailway  companies,  though  held  to  a  high  degree  of  care,  do 
not  insure  the  safety  of  passengers  or  those  seeking  to  become 
passengers  under  all  circumstances ;  their  liability  is  conditioned 
on  the  exercise  of  reasonable  and  proper  care  and  caution.  "  Neg- 
b'gence  is  the  failure  to  do  wliat  a  reasonable  and  prudent  person 
would  ordinarily  have  done  under  the  circumstances  of  the  situa- 
tion, or  doing  what  such  a  person  under  the  existing  circumstances 
would  not  have  done.  The  essence  of  the  fault  mav  lie  in 
omission  or  commission.  The  duty  is  dictated  and  measured  by 
the  exigencies  of  the  occasion."  Baltimore  &  P.  R.  R.  Co.  v. 
Jones,  95  U.  S.  439 ;  Lake  Shore  &  M.  S.  R.  R.  Co.  v.  Miller,  25 
Mich.  274 ;  Baltimore  &  P.  R.  R.  Co.  v.  Whitacre,  35  Ohio  St. 
627 ;  Pierce  Rail.  345  and  authorities.     In  the  case  from  Michi- 

f;an  it  was  held  that  "  absentmindedness  "  was  not  a  legal  excuse 
or  failing  to  observe  the  precaution  of  looking  and  listening  be- 
fore crossing  a  railroad  track. 

Mr.  Redlield  says :  "  In  a  recent  English  ca^e — Craf ter  v.  The 
Met.  Railway  Co.,  12  Jur.  (N.  S.)  272 — the  question  of  the  degree 
of  caution  required  of  passenger  carriers  is  carefully  considered. 
It  is  here  said  that  in  aetemuning  whether  evidence  of  negligence 
has  been  given  before  the  jury  the  court  must  use  the  ordinary 
experience  of  life,  and  consider  whether  the  evidence  of  negligence 
be  reasonable.  And  in  commenting  on  the  case  (which  was  where 
the  plaintifi:  fell  upon  a  staircase  in  going  from  the  platform  into 
the  street,  in  consequence,  as  he  alleged,  of  the  stairs  being  ren- 
dered slippery  by  reason  of  brass  upon  the  edge  of  the  steps,  and 
ha^ang  no  hand-rail  upon  the  top  oi  the  banisters)  learned  judges 
declare  that  passengers  are  not  entitled  to  have  every  precaution 
to  insure  safety  which  it  is  possible  to  suggest  after  an  accident  has 
occurred."     2  Redf.  Rail.  201. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  cir- 
cuit court  be  set  aside,  and  the  cause  remanded  for  a  new  triaL 

Stations  and  Platforms.— Ab  to  the  duty  of  a  railroad  companv  to  pxo- 
vide  safe  plaf orms  and  Btations,  see  Buenemann  v.  St.  Paul,  M.  &  AC  B.  Oa 
and  note,  infra. 
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BUENEMANN 


St.  Paui^  M.  &  M.  Ry.  Co. 

(Advance  Case,  Minnesota,  August  21,  1884.) 

A  railway  carrier  of  passengers  is  bound  to  use  every  reasonable  means 
to  keep  in  a  safe  coadition  all  portions  of  its  platforms  and  approaches 
thereto  to  which  ptissen^ers,  or  tho^e  who  have  purchased  tickets  with  a 
tI^w  to  take  passage  on  its  cars,  would  naturally  or  ordinarily  be  likely  to 
go.  This  includes  the  duty  of  properly  lighting  at  night  their  depots,  and 
approaches  to  and  from  their  trains. 

The  evidence  in  this  case  considered,  and  held  sufficient  to  justify  a  jury 
in  finding  that  the  defendant  was  negligent  in  not  properly  lighting  its 
depot  and  approaches. 

Where  a  trial  court  is  of  opinion  that  a  verdict,  although  supported  by 
some  evidence,  i  ^  against  the  weight  of  evidence,  they  may  be  justified  in 
setting  it  aside,  and  submitting  the  case  to  a  second  jury,  when  they  would 
not  feel  warrant^'d  in  disturbing  a  second  verdict,  although  rendered  on  the 
same  evidence. 

Although  the  evidence  in  this  case,  in  our  opinion,  tends  to  prove  contrib- 
utory ne&rligence  on  the  part  of  the  plaintiff,  yet  it  does  not  do  so  so  clearly 
as  to  justify  this  court  in  holding,  as  a  matter  of  law,  that  he  was  guilty  of 
such  negligence,  especiallv  as  against  the  verdicts  of  two  successive 
juries,  and  the  action  of  the  trial  court  in  refusing  to  set  aside  the  last 
verdict. 

Appeal  from  judgment  of  District  Court,  Kamsey  county. 

C.  K,  Dcuvis^  tor  respondent,  Stephen  F.  Buenemann. 

R.  B,  OaJ/uaha^  for  appellant,  the  St.  Paul,  M.  &  M.  Ey.  Co. 

MrrcHELL,  J. — The  defendant's  depot  at  Alexandria,  where  the 
injury  complained  of  occurred,  was  a  wooden  building  160  feet 
long  by  24  feet  wide,  surrounded  by  a  platform  16  feet  wide  on 
the  north  side  and  about  11  feet  on  the  south  side,  and  extending 
each  way  beyond  the  ends  of  the  building  about  48  feet,  with 
steps  at  each  end  to  go  up  and  down.  The  building  was  used  as 
a  "  combination  "  depot,  the  east  end  being  used  as  a  freight 
house,  and  the  west  36  feet  as  an  oflSce  and  passengers'  waiting- 
room.  The  partition  between  the  office  and  the  waiting-room  ran 
north  and  south,  the  waiting-room  being  on  the  west  end  of  the 
building.  There  were  two  small  windows  on  the  west  end  of  the 
waiting-room,  and  one  on  the  north  side ;  also  a  window  on  the 
north  side  of  the  office.  The  platform  was  elevated  about  four 
feet  from  the  ground.  The  railroad  track  was  on  the  north  side 
of  the  platform,  and  so  close  to  it  that  when  a  train  stopped  there 
passengers  stepped  from  the  cars  to  the  platform,  and  vice  versa. 
The  place  where  carriages  and  omnibuses  stood  to  receive  or 
deliver  passengers  was  near  the  south-west  comer  of  the  platform. 
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The  night  was  dark,  and  there  were  no  lights  ontside  the  bnilding 
to  li^ht  the  platform  or  approaches.  The  only  lights  inside  the 
bnilding  were  two  kerosene  lamps— one  on  the  counter  in  the 
waiting-room,  and  the  other  in  the  office  near  the  operator's  table. 
On  the  night  in  question  the  plaintiff,  who  had  neyer  been  there 
before,  amved  as  a  passenger  on  defendant's  train  from  St.  Panl 
about  8  o'clock  in  the  evening,  and  after  dark.  On  alighting 
from  the  train  he  was  ^ded  by  the  omnibus  agent  with  a  lantern 
to  the  omnibus,  stepped  into  it  froip  the  platform,  and  was  driven 
to  the  hotel,  and  went  to  bed.  Desiring  to  return  to  St.  Paul 
that  same  night,  he  was  awakened  between  1  and  2  o'clock  in  the 
morning,  and  driven  in  the  omnibus  to  the  depot,  and  guided  by 
the  omnibus  agent  with  a  lantern  into  the  waiting-room.  "We 
shall  take  as  true  plaintiff's  own  statement  as  to  what  subse- 
quently occurred,  as  the  jury  were  at  liberty  to  accept  it  as  true. 
After  a  short  time  a  passenger  train  arrived  and  stopped  at  the 
platform.  On  seeing  this  plaintiff  went  out  for  the  purpose  of 
entering  the  cars.  He  saw  two  men  with  lanterns  unloading  bag- 
gage from  the  baggage-car  onto  the  platform.  He  also  saw  a  pas- 
senger coach  standing  opposite  the  waiting-room.  This  car  was 
lighted  within  by  three  sperm  candles,  the  light  of  which  was 
visible  through  the  car  windows.  The  only  light  on  the  platform 
was  what  little  was  shed  through  the  depot  windows  from  the  two 
kerosene  lamps  within,  and  through  the  car  windows  from  the 
sperm  candles.  That  this  only  imperfectly  lighted  a  small  part  of 
the  platform  and  left  the  remainder  in  darkness  is  very  evident 
from  the  evidence.  Counsel  for  defendant  are  evidently  in- 
debted to  their  imagination  for  the  "  flood  of  light "  of  which 
they  epeak.  On  going  out,  plaintifi,  i>referring  to^de  in  the  raar 
car  of  the  train,  and  thinking  there  might  be  one  behind  the  one 
standing  opposite  the  waiting-room,  walked  towards  the  rear  to 
see  if  there  was  another  car,  and  having  gone,  as  he  says,  far 
enough  to  see  that  there  was  none,  was  in  the  act  of  turning 
around,  when  he  missed  his  step  and  fell  off  the  platform  upon 
the  ground,  having  evidently  in  the  darkness  gone  too  near  the 
edge.  The  evidence  was  clearly  sufficient  to  justify  the  jury  in 
finding  that  defendant  was  guilty  of  negligence  in  not  properly 
lighting  the  platform  and  approaches.  A  railway  carrier  of  pas- 
sengers is  bound  to  use  all  reasonable  means  to  keep  in  a  safe  con- 
dition all  portions  of  its  platforms  and  approaches  to  wliich  the 
public  do  or  would  naturally  resort,  and  all  portions  of  their 
station  grounds  reasonably  near  to  the  platform  where  paBsengers, 
or  those  who  have  purchased  tickets  with  a  view  to  take  passage 
on  its  cars,  would  naturally  or  ordinarily  be  likely  to  go. 
McDonald  v.  Chicago  &  N.  W.  E.  Co.,  26  Iowa,  124.  This  m- 
dudes  the  duty  of  properly  lighting  at  night  their  platform,  and 
the  approaches  to  and  irom  trains. 
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It  is,  however,  strongly  ni^ed  that  plaintiff  himself  was  necli- 

Sent  in  walking  in  the  dark  towards  the  rear  of  the  ear  on  a  pmt- 
)rm  which  he  knew  was  elevated  from  the  ground,  when  he 
might  have  entered  the  lighted  car  which  was  in  sight.  The 
preference  to  obtain  a  seat  m  the  rear  car,  if  there  was  another, 
was  not  an  nnnatural  one.  To  go  to  look  if  there  was  another 
oar  was  also  natural.  It  does  not  appear  from  the  record  and 
cannot  be  determined  h6w  far  he  went ;  for  a  great  deal  of  the 
evidence  is  entirelv  unintelli^ble,  it  being  given  with  reference 
to  a  diagram  which  is  not  beiore  us.  But  it  does  not  appear  that 
he  went  further  than  was  necessary  to  see  that  there  was  not 
another  coach  to  the  rear,  and  hence,  presumably,  did  not  go  any 
great  distance  beyond  the  rear  of  the  coach  in  sight.  He  Was  & 
stranger  and  was  not  familiar  with  the  ground ;  but  conceding,  aB 
we  must,  that  he  saw  that  it  was  dark,  and  knew  that  the  plat- 
form was  elevated,  and,  as  counsel  say,  ended  somewhere,  yet 
might  he  not  assume,  when  he  saw  that  the  company  had  left  the 
platform  unlighted,  that  they  would  not  leave  a  passenger  coach 
so  near  the  end  of  the  platform  as  to  endanger  the  safety  of  pas- 
sengers who  might  be  seeking  to  approach  either  end  of  the  car. 
So  far  as  we  can  arrive  at  a  conclusion  from  the  imperfect 
manner  in  which  the  evidence  is  brought  before  us,  we  admit  we 
aro  personally  strongly  impressed  with  the  idea  that  plaintiff  waa 
negugent,  but  by  no  means  so  clearly  as  to  so  hold  as  a  matter  of 
law  against  the  verdicts  of  two  juries,  and  the  opinion  of  both  of 
the  learned  judges  who  presided  at  the  respective  trials  in  the 
court  below.  Although  not  necessarily  contromnff,  yet  the  fact  that 
two  successive  juries  have,  under  proper  instructions  as  to  the  law, 
exonerated  the  plaintiff  from  the  charge  of  contributory  negli- 
gence, is  entitled  to  some  weij^ht  as  tencung  to  show  that  at  least 
were  is  reasonable  ground  £>r  a  difference  of  opinion  on  the 
question. 

The  suggestion  of  counsel,  that  if  the  court  below  was  justifiable 
in  granting  a  new  trial  after  the  first  trial,  it  was  error  to  refuse  it 
after  the  second,  is  not  necessarily  correct.  Where  the  trial  court 
is  of  opinion  that  a  verdict,  although  supported  by  some -evidence, 
is  against  the  great  weight  of  the  testimony,  they  may  often  be 
justified  in  granting  a  second  trial  and  submitting  the  case  to 
another  jury,  when  they  would  not  feel  warranted  in  disturbing  a 
second  verdict  on  the  same  evidence. 

Under  all  the  circumstances,  we  do  not  feel  at  liberty  to  reverse 
the  action  of  the  trial  court. 

Order  affirmed. 

Obligation  to  Keep  Stations  Lighted  and  in  Bepair.— It  is  the  duty  of  a 
railroad  oomiMUiy  to  keep  its  stations  and  the  apprcMiches  thereto  in  a  rea- 
waoably  safe  and  sound  condition,  and  also  to  have  them  properly  lighted 
at  night  for  the  safety  and  aooonunodation  of  thoee  who  are  properly  in  and 
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about  the  building.  Indiana,  etc.,  R.  Co.  v.  Hudecoon,  18  Ind.  925  ;  CUr 
cago,  etc.,  K  Ck>.  v.  Wilson,  68  Ind.  167  ;  McDonald  v,  Chicago  &  N.  W.  B. 
Co.,  26 Iowa,  126;  s.  O.  29  Iowa,  170;  Pittsburgh,  etc.,  R.  R.  Co.  v.  Bri^faam, 
29  Ohio  St  374 ;  Knight  v.  Portland,  etc.,  R.  R.  Co.,  66  Me.  234 ;  Beard  v. 
Connecticut,  etc.,  R.  Co.,  48  Vt.  lOl ;  Hulbert  v.  New  York,  etc.,  R.  Co..  40 
K.  T.  145:  Illinois,  etc.,  R.  Co.  v.  Godfrey,  71  HI.  500;  Patten  v.  Chicago, 
etc.,  R  Co.,  82  Wise.  524  ;  Seymour  v.  Chicago,  etc.,  R  Co.,  SBiss.  43  ;  Ben- 
nett V  Louisville  &  Nashville  R.  R.  Co..  1  Am.  &  Eng.  R.  R.  Gas.  71 ;  Stew- 
art v.  T.  &  O.  N.  R.  R.  Co.,  2  Am.  &  Eng.  R.  R  Cas.  497  ;  Louisville,  etc, 
R.  R.  Co.  V.  Wolfe,  5  Am.  Sc  Eng.  R.  R.  Cas.  625 ;  Renneker  v.  South  Caro- 
lina R.  Co.,  20  S.  C.  218,  8.  C.  supra. 

As  10  Parties  Loading  and  Unload iiig  Freight.— Persons  who  have  bosi- 
kiess  with  the  i-oiiipany  at  the  stations,  such  as  loading  or  unloading  freic^it» 
are  entitled  to  protection,  and  may  recover  for  an  injury  occasioned  by  the 
unsafe  condition  of  the  building,  or  a  failure  to  light  it  properly.  Wright 
v.  London  &  N.  W.  R  Co.,  L.  R.  10  Q.  B.  298  :  Holmes  v.  North  Eastern  R 
Co.,  L.  R.  4  Exch.  254 ;  Louisville  &  N.  R.  Co.  v.  Wolfe,  5  Am.  &  Eng.  R.  R. 
Cas.  626;  Toledo,  W.  &  W.  R.  Co.  v,  Grush.  «7  111.  262;  Tobin  v,  PorUand 
S.  &  P.  R.  Co..  59  Me.  183. 

As  to  Parlies  Speeding  and  Welroming  Friends.— A  railroad  company 
is  also  liable  for  an  injury  from  such  cause,  occasioned  to  parties  at  the  sta- 
tion who  are  speeding  or  welcoming  friends  departing  or  arrivingby  the 
company  s  trainH  Lucas  v.  New  Bedford,  etc..  K.  Co.,  6  Gray,  64  ;^ebkuk 
Packet  Co.  v.  Henry,  60111.  264;  Doss  v.  Missouri,  etc.,  R  Co.,  59  Mo.  27; 
I^ngan  &  St.  Louin.  etc.,  R.  Co.,  8  Am.  &  Eng.  R.  R.  Cas.  855;  McKone  v. 
Michigan  Ceniral  R.  Co.,  13  Am.  &  Eng.  R.  R.  Cas.  29. 

As  to  Parti;'S  Having  no  Right  at  Station.— There  is,  however,  no  liabil- 
ity to  parties  who  are  mere  trespassers  in  and  about  the  station.  Baltimore 
&  OhioR.  Co.  V.  Schwindling.  8  Am.  &  Eng.  R.  R.  Cas.  544.  Or  to  partisi 
who  have  no  business  there.  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  u.  Bing- 
ham. 29  Ohio  St.  364 ;  Gilles  v.  Pennsylvania  R.  R  Co..  59  Pa.  St.  129.  Or  to 
passengers  who  conote  into  the  station  an  unreasonable  time  before  the 
train  on  which  they  intend  to  take  passage  departs.  Harris  v.  Stevens 
et  al.,  81  Vt.  79;  and  see  Tebbutt  v.  Bristol  &  Exeter  R.  Co.,  L.  R  6  Q.  R  78L 
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Chicago,  Eook  Island  &  Pacifio  Rt.  Co. 

(61  Iowa  BeporU,  565.) 

Where  plaintiff,  having  cattle  upon  defendant's  train,  was  entitled  to  ride 
in  the  *'  caboose,"  but.  being  some  distance  in  front  of  the  "  caboose  "  when 
the  train  started,  and  when  it  had  attained  such  a  rate  of  speed  that  he 
thought  he  would  not  be  able  to  mount  the  **  caboose  *'  when  it  came  along, 
he  attempted,  in  the  nighttime,  with  his  right  hai.d  incumbered  with  a  lan- 
tern and  a  prod-pole,  to  climb  upon  one  of  the  freight  cars  of  the  train;  hM^ 
that  he  was,  as  a  matter  of  law,  guilty  of  contributory  negligence;  and  these 
facts  appearing  from  plaintiff's  own  testimony,  the  oourt  should,  on  defend- 
ant's motion,  have  directed  a  verdict  in  its  favor. 

Appeal  from  Marion  District  Court. 

Action  to  recover  for  personal  injuries  received  by  plaintijS. 
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There  'was  a  judgment  for  plaintiff  upon  a  verdict  in  his  favor, 
Defendant  appeals.     The  facts  are  fully  stated  in  the  opinion. 

JiT.  ^.  XaWy  for  appellant. 

jS^ane^  Ayern  (b  Uo.^  for  appellee. 

Beck,  J. — The  undisputed  facts  of  the  case  relating  to  the 
injury  and  the  cause  thereof,  as  shown  by  plaintiffs  own  testi- 
mony, are  aQ  follows : 

The  plaintiff,  with  two  or  three  men  in  his  employment,  accom^ 

Sanied  six  car-loads  of  cattle  which  were  transported  for  him  upon 
^  efendant's  railroad.  Upon  reaching  Joliet,  Illinois,  he  was 
informed  by  the  conductor  of  the  train  that  it  would  stop  fifteen 
minutes,  for  the  purpose  of  giving  plaintiff  an  opportunity  to 
inspect  the  cattle,  and  if  any  of  them  were  found  "  down,"  to  give 
them  necessary  attention.  After  the  train  had  stopped,  plaintiff, 
with  a  lantern  and  a  prod-pole,  accompanied  by  his  men,  com- 
menced the  inspection  of  the  cattle.  Ail  being  on  the  same  side 
of  the  train,  it  was  found  that,  as  it  was  quite  dark,  tlie  condition 
of  the  cattle  could  not  be  discovered  without  a  light  on  the  other 
aide  of  the  train.  Thereupon  plaintiff,  with  the  lantern  and  prod- 
pole,  crept  under  the  cars  to  the  other  side,  and  by  holding  up  his 
lantern  his  men  could  discover  whether  any  of  the  cattle  were 
**  down."  Before  they  had  completed  the  examination,  and  before 
the  expiration  of  fifteen  minutes  after  the  train  stopped,  it  was 
started.  The  plaintiff  heard  no  signal  for  staj*ting,  though  he  says 
that  he  heard  bells  of  other  trains,  as  he  supposed.  One  of  his 
own  witnesses  testified  positively  that  a  Bignal  for  starting  was 

S'ven  by  ringing  the  bell  of  the  engine.     The  plaintiff,  noticing 
6  increasing  speed  of   the  train,    concluded  that  when   the 
"  caboose  "  would  reach  him  the  speed  would  be  too  great  to  allow 

upon 
hand 
holds  "  and,  in  his  own  language,  made  "  a  pitch  forward  to  get 
my  foot  inti)  the  stirrup  of  me  car ;  and  when  my  foot  came  down 
my  riffht  foot  went  into  a  hole."  He  then  proceeds  to  relate  his 
struggle  to  climb  upon  the  car,  all  the  time  holding  the  prod-pole 
and  lantern  in  his  right  hand.  Finding  it  impossible  to  gain  the 
top  of  the  car,  he  attempted  to  throw  himself  away  from  the  car, 
when  he  fell,  the  wheels  of  the  car  ran  over  his  left  arm,  rendering 
immediate  amputation  necessarv.  The  car  was  on  a  bridge  over  a 
street  when  he  attempted  to  chmb  upon  it,  and  the  hole  m  which 
he  stepped  was  caused  by  a  broken  plank  in  the  floor.  Plaintiff 
was  not  aware  that  he  was  upon  the  bridge,  and  did  not  know  of 
the  hole  when  he  attempted  to  mount  the  car.  He  was  impelled 
to  the  attempt  to  do  so  by  the  fear  that  he  could  not  get  upon  the 
"caboose"  when  it  should  pass  him,  and  he  would  be  lef  t  oy  the  train. 
The  rate  of  speed  of  the  train  is  not  shown  with  deamess.  Plaintiff 
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him  to  get  upon  it,  and,  in  this  belief,  he  attempted  to  climb 
a  passing  freight  car.     He  caught  with  his  left  hand  the*'V 
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declares  that  "  it  was  ffoing  pretty  lively,"  and  that  he  feared  the 
increased  speed  would  be  such  that  he  could  not  get  upon  the 
"caboose."  The  train  had  about  thirty-two  cars.  It  was  not 
shown  how  far  he  was  from  the  "  caboose,"  but  he  states  that  he 
could  see  its  Ughts. 

The  negligence  of  the  defendant  complained  of  is  the  suffer- 
ing the  broken  plank  in  the  bridge.  It  may,  for  the  purposes  of 
the  case,  be  admitted  that  this  constituted  negligence.  But  we 
think  the  conceded  facts  of  the  case  show  that  plaintifi  was  guilty 
of  such  contributory  negligence  as  to  defeat  his  right  of  recovery. 
There  can  be  no  dispute  as  to  the  facts  constituting  contributory 
negligence.  And,  in  our  opinion,  no  reasonable  inference  can  be 
drawn  from  them  other  than  that  plaintiffs  negligence  caused  his 
own  injury.  In  that  case,  the  question  of  his  negligence  is  one  of 
law,  to  be  determined  by  the  courts.  See  2  Thompson  on  Negli- 
gence, p.  1178,  Sec.  25,  p.  1236,  Sec.  11,  and  cases  cited. 

A  very  few  remarks  will  make  plain  our  position,  that  no  other 
inference  can  be  drawn  from  the  facts  than  that  plaintiffs  own 
negligence  contributed  to  the  injury.  The  train  was  goin^  at  "  a 
pretty  lively"  speed.  Plaintiflcwas  encumbered  by  nis  lanteni 
and  prod-pole.  As  a  passenger  upon  the  train  he  had  no  right  to 
go  upon  the  freight  cars,  the  "  caboose "  being  provided  for  his 
accommodation.  We  think  no  ordinarily  prudent  man  would 
attempt  to  do  what  plaintiff  failed  in  doing,  viz.,  to  mount  the 
freight  car  while  it  was  going  at  the  speed  indicated,. and  at  the 
same  time  holding  in  his  haiKl  a  lantern  and  prod-pole.  See  Bon 
V.  The  Railway  Rissenger  Assurance  Co.,  56  Iowa,  664 ;  Doggett 
V.  The  Illinois  Central  Kailway  Co.,  34  Iowa,  284. 

We  are  not  prepared  to  say  that  under  all  circumstances  it 
would  be  negligence  to  go  upon  a  moving  train.  The  rate  of 
speed  might  be  so  slow,  the  circimistances  might  be  so  favorable, 
and  the  person  attempting  it  might  be  so  unencumbered  in  his 
movements,  that  prudence  would  not  forbid  an  attempt  to  enter  a 
passenger  train  when  in  motion.  In  this  case  all  of  tnese  circum- 
stances are  wanting.  The  plaintiff,  in  the  night-time,  with  one 
hand  filled  with  a  lantern  and  prod-pole,  attempted  to  climb  upon 
the  top  of  a  freight  car  when  its  speed  was  so  great  and  increasing 
that  but  a  brief  delay  would  render  it  unsafe  to  attempt  to  enter 
the  caboose.  In  our  opinion  he  was  guilty  of  negligence 
amounting  to  recklessness,  if  not  to  madness. 

Our  conclusions  are  demanded  in  the  interest  of  human  life. 
No  encouragement  or  countenance  should  be  given  by  the  law  to 
such  reckless  disregard  of  life  and  personal  safety  as  was  exhibited 
by  plaintiff.  The  adjudged  cases  will  be  found  to  give  but  little 
lignt  upon  the  question  invohdng  the  negligence  of  plaintifL 
Each  case  is  based  upon  its  own  peculiar  facts.  Those  referred  to 
by  counsel  need  not,  therefore,  be  cited.    In  our  opinkoiy  the  dis- 


PABSEN6EB8 — NEGLIGEKOB  OF  8EBVANT8 — ^EBBOMEOUS  OHASGE.    169 

trict  court  should  have  sustamed  defendant's  motion  to  direct  a 
verdict  in  its  favor. 
Be  versed. 

Oettlnr  Upon  Moviiig  Can  Amonntg  to  Contrlbntorj  NeflrUgenecu— 

The  conduct  of  a  passen^r  in  running  after  or  alongside  of  a  train  whioh 
has  attained  a  considerable  degree  of  speed,  and  attempting  to  olimb  on 
board  of  it,  is  such  contributory  negligence  as  will  defeat  an  action  for  dam- 
ages in  case  of  injurjr.  Chicago  &  N.  W.  R.  Co.  v.  Scates,  90  111.  586 ; 
flight  V.  Pontchanram  R.  Co.,  23 La.  Ann.  462  ;  Hubener  v.  New  Orleans, 
etc.,  R.  Co.,  28  La.  Ann.  492;  Phillips  v.  Rensselaer,  etc.,  R.  Co.,  49N.  Y. 
177 ;  Harper  v.  Erie  R.  Co.,  82  N.  J.  L.  88  ;  Wabash,  etc.,  R.  R.  Co.  i;.  Rec- 
tor, 9  Am.  &  Eng.  R.  R.  Cas.  264. 

But  see,  Johnson  v.  Westchester,  etc.,  R.  Co..  70  Pa.  St.  867;  Swigert  v.  Han- 
nibal &  St.  Joe  R.  R.  Co.,  75  Mo.  475,  s.  c.  9  Am.  &  Eng.  R.  R.  Cas.  822; 
Kelley  v.  Chicago,  M.  &  St.  P.  K  Co.,  2  Am.  &  Eng.  R.  R.  Cas.  66. 
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V. 

Tbotteb. 
(61  Miui89ippi  Beports,  417.) 

In  an  action  against  a  railroad  company  to  recover  damages  for  injuries 
sustained  by  a  party  who  fell  ftom  the  platform  of  a  car  which  was  stand- 
ing at  the  aepot,  while  attempting  to  enter  the  same  as  a  passenger,  it  was 
error  to  instruct  the  jury  that  if  the  fall  '*  could  have  been  averted  by  the 
skill  or  care  of  the  defendant  or  its  servants,  the  plaintiff  was  entitled  to 


Appeal  from  the  Oirctiit  Oonrt  for  MontgomeTy  county. 

The  appelleie,  while  attemptiiij^  to  enter  a  passenger  coach  of 
the  appelant  company  in  the  night  time,  fell  from  the  platform 
of  the  car  and  receiyed  injuries  on  account  of  which  she  brought 
suit  and  recovered  a  verdict  for  $7,500.  It  was  a  starlight  night 
in  August  The  natural  light  was  sufficient  to  enable  persons  to 
move  abont  in  any  direction  without  difficulty.  There  were  no 
lights  (lamps)  on  the  platform  of  the  depot,  but  the  cars  were  as 
well  lighted  as  passenger  cars  usually  are.  Other  persons  em- 
barking at  the  same  place  and  time  with  the  appellee  got  on  the 
train  without  difficulty.  Appellee  was  an  inexperienced  country 
girl  who  had  never  been  on  a  train  before.  She  got  upon  the 
platform  of  the  car  in  a  crowd,  having  in  her  hands  a  fan  and  a 
parasol,  and  while  there  took  from  her  father  a  large  hand  trunk. 
And  thus  incumbered,  in  the  confusion  and  excitement,  slipped  or 
was  pushed  off  of  the  platform  on  the  side  opposite  the  one  she 
had  ascended,  and  f allmg  down  an  embankment  of  several  feet 
dislocated  and  permanently  injured  her  arm.  The  train  was  not 
in  motion  at  the  time  of  the  accident. 


/ 
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On  the  trial  the  court  gave  among  others  the  following  instruc- 
tions for  the  plaintiff : 

"  (8)  The  court  instructs  the  jury  that  a  railroad  company,  as 
common  carrier  of  passen^rs,  is  required  to  have  sufficient  loroe 
of  competent,  skillful,  and  attentive  servants  to  attend  their  trains 
with  safety,  and  if  the  jury  believe  fiom  the  evidence  that  the 
plaintiflE  acted  with  ordmary  prudence,  and  the  injury  could  have 
teen  averted  by  skill  or  care  of  defendant  or  defendants  servants, 
then  such  want  of  skill  or  attention  is  neffligence  on  the  part  of 
the  defendant,  and  the  jury  will  find  for  the  plaintiff." 

'*  (9)  Railroad  companies  as  common  carriers  of  passengers  are 
required  to  use  the  utmost  care  and  skill  for  the  preservation  of 
the  lives  and  limbs  of  all  passengers ;  and  the  jury  are  authorized 
to  consider  in  making  up  their  verdict  the  character  of  the  passen- 
ger, and  if  they  believe  irom  the  evidence  that  plaintiff  acted  with 
ordinary  prrdence,  and  if  they  further  believe  from  the  evidence 
that  the  injury  could  have  been  averted  or  prevented  by  the  exer- 
cise of  skill  and  attention  on  the  part  of  the  defendants  or  their 
servants  in  receiving  a  female  passenger  on  their  trains,  then  the 
jury  will  find  for  the  plaintiff. 

The  giving  of  these  instructions  is  assigned  for  error. 

W.  P.  i&  J.  B.  Harris^  for  the  appellant. 

Calhoon  cfe  Greeii^  for  the  appellee. 

Campbell,  C.  J. — The  eighth  and  ninth  instructions  for  the  ap- 
pellee should  not  have  been  given.  They  announced  that  if  the 
fall  of  the  plaintiff  could  have  been  averted  by  the  skill  or  care 
of  the  defendant  or  its  servants  the  plaintiff  was  entitled  to  re- 
cover. This  made  the  defendant  responsible  if  by  any  precaution 
the  mishap  to  the  plaintiff  might  have  been  prevented,  and 
although  the  jury  was  instructed  at  the  instance  of  the  defendant 
that  it  was  not  required  of  defendant  to  have  persons  at  the  en- 
trance to  the  car  to  assist  the  plaintiff  on  and  keep  her  from  fall- 
ing, it  is  manifest  that  the  jury  took  license  from  the  eighth  and 
ninth  instructions  for  the  plaintiff  to  render  a  verdict  which  is 
clearly  ^Tong.  The  evidence  shows  that  the  cars  of  the  defend- 
ant were  as  well  lighted  as  usual  or  necessary,  and  that  the  fall  of 
the  plaintiff  was  chargeable  not  to  any  want  of  facilities  for  a  safe 
entrance  to  the  car,  but  to  the  haste  and  excitement  incident  to 
her  first  experience  in  entering  a  railroad  car,  and  a  misstep  con- 
sequent on  ner  confusion  in  her  new  situation.  The  testimony 
faus  to  show  any  fault  on  the  part  of  the  appellant  on  the  occasion 
of  the  mishap  of  the  appellee,  and  it  would  be  spoliation  through 
the  aid  of  the  law  to  permit  a  recovery  by  the  appellee  for  ^e 
consequence  of  her  own  want  of  experience  ana  care  when  no 
blame  is  imputable  to  the  appellant  with  respect  to  her  mis- 
yfortune. 
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The  testimony  strongly  suggests  that  this  was  her  own  view  of 
the  matter  when  it  occurreo,  and  that  the  idea  of  receiving 
damages  for  it  was  a  subsequent  conception,  and  originated  not 
with  her,  but  another. 

Judgment  reversed  and  a  hew  trial  awarded. 


Snow 

V. 

FrroHBUBo  Railboad  Company. 

■ 

(186  Ma88achu8ett8  Reports,  552.) 

A  pnnwmger  on  a  steam  railroad,  who,  while  waiting  in  a  proper  place  and 
nsixig  due  care  on  the  platform  at  a  station  of  the  railroad  corporation,  to 
make  a  necessary  change  from  one  train  to  another,  is  injured  by  being 
stnick  by  a  mail-bag  thrown,  in  accordance  with  a  cuRtom  known  to  the 
corporation,  by  a  mail  agent  in  the  employ  of  the  United  States,  from  a 
mail-car  belonging  to  the  corporation  on  one  of  its  express  trains  running 
at  a  high  rate  of  speed,  may  maintain  an  action  for  such  injury  against  the 
corporation. 

ToBT  for  personal  injuries  occasioned  to  the  plaintiff  by  being 
struck  by  a  mail-bag  thrown  by  a  mail  agent  in  tne  employ  of  the 
United  States,  from  a  mail-car  belonging  to  the  defendant  on  one 
of -its  trains.  Trial  in  the  Superior  Court,  without  a  jury,  before 
Staples,  J.,  who  found  for  the  plaintiff;  and  the  defendant  alleged 
exceptions.    The  facts  appear  m  the  opinion. 

Tr.  S.  Stectmsj  for  the  defendant. 

/.  T.  Joelm  {y.  A.  Kmg  with  him),  for  the  plaintiff. 

OoLBUBN,  J. — ^The  plaintiff  was  a  passenger  on  the  railroad  of. 
the  defendant,  and  properly  on  the  platform  at  the  station,  waiting  . 
to  make  a  necessary  change  from  one  train  to  another.  There  is 
no  claim  that  she  was  in  an  improper  place,  or  in  any  way  want- 
ing in  due  care.  The  plaintiff  sustainmg  liiis  relation  to  the  de- 
fendant, and  being  in  tnis  place,  the  de^ndant  was  bound  to  ex- 
ercise towards  her  such  care  and  diligence  as  could  reasonably  be 
exercised  to  protect  her  from  such  injuries  as  human  foresight 
could  anticipate  and  prevent. 

The  defendant  voluntarily  furnished  a  car  to  run  on  its  express 
train,  from  which  it  knew  that  mail-bags  were  to  be  thrown  at  the 
station  where  the  plaintiff  was  when  the  train  was  under  full  speed. 
Obviously,  unless  good  judgment  and  great  care  were  used  by  the 
mail  agent  in  throwing  out  the  bags,  which  had  the  momentum 
of  a  train  moving  at  the  rate  of  thirty  miles  an  hour,  or  forty- 
18A.AE.B.Gaa.— 11. 
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four  feet  a  second,  danger  was  likely  to  result  to  passengers  on  the 
platform  of  the  station. 

There  was  evidence  in  the  case  tending  to  show  that  mail-ba^ 
had  not  unf requently  been  thrown  from  this  car  in  such  a  way  as 
to  strike  upon  the  platform  where  the  plaintiff  stood  ;  and  if  thig 
evidence  was  believed  the  court  was  justified  in  inferring  that  the 
defendant  knew,  or,  in  the  exercise  of  proper  care,  ougtt  to  have 
known  this.  It  was  within  the  power  of  the  defendant  to  pre- 
vent this  practice  of  throwing  out  mail-bags,  if  in  no  other  way, 
by  withholding  the  use  of  the  car,  or  by  stopping  the  train  at  the 
station.  The  case  presented  is  unlike  that  of  the  act  of  a  passen- 
ger, which  the  defendant  had  no  reason  to  anticipate  or  power  to 
prevent. 

We  are  of  opinion  that  the  court  was  justified  in  refnsiiig  to 
rule,  as  requested  by  the  defendant,  that  tiie  plaintiff  was  not  en- 
titled to  recover. 

Exceptions  overruled. 


New  York,  Lake  Erie  &  W.  R  Co. 

V. 

Setbolt,  Adm'x. 

(51  New  York  RqpoirU,  562.) 

In  an  action  by  a  mail  agent  against  a  railroad  company,  for  injoiiet  oo- 
casioned  by  the  train  on  which  he  is  traveling  leaving  the  track  and  run- 
ning into  oars  standing  on  a  side-track,  the  proof  of  the  above  facts  oonrti- 
Btutee  jprfma/ocie  proof  of  the  company's  negligence. 

The  party  upon  whom  rests  the  burden  of  proof  in  a  civil  action  soch  as 
the  above,  is  not  bound  to  establish  a  case  nee  from  reasonable  doubt;  he 
X)erformB  his  obligation  by  presenting  a  preponderance  of  evidence. 

A  railroad  corporation  owes  the  same  degree  of  care  to  mail  agenli 
riding  in  postal  cars  in  charge  of  the  mails  as  tnev  do  to  passengers. 

A  mail  agent  was  killed  by  an  accident  on  dexendanfa  road.  Upon  tbe 
pass  issued  for  its  use  by  defendant  was  an  indorsement  by  which  it 
stipulated  for  an  exemption  from  liability  for  damages  on  account  of  in- 
jmies  occurring  through  its  negligence.  Hdd  that,  as  the  authority  of  the 
government  agents  to  contract  for  the  transportation  of  mails  is  limited  by 
file  provisions  of  the  United  States  Statutes,  and  as  no  power  is  given  them 
to  contract  for  exemption  to  a  railroad  corporation  from  liability  for  sacb  a 
cause  of  action,  it  was  not  to  be  assumed  tluit  the  contnu^t  under  which  de- 
fendant carried  the  mails  contained  any  such  provision;  that  if  the  ocoitnct 
between  the  government  and  defendant  contamed  such  a  provision  it  wis 
unauthorized  and  void;  that,  assuming  the  decedent  received  the  pass  vA 
was  chargeable  with  knowledge  of  its  contents,  it  did  not  constitute  a  con- 
tract between  him  and  defendant;  that,  as  the  abec^ute  duty  of  carrying  tiie 
agent  in  charge  of  the  mail  is  imposed  by  said  statutes  upon  the  railroad 
corporation  accepting  the  public  mail  for  transportation,  the  defendant  had 
HO  right  to  impose  the  condition ;  the  agent* s  aooeptanoe  of  Ito  paa  did 
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not  indicate  his  intention  to  assent  to  its  provisions,  and  even  if  it  might  be 
BO  constraed,  and  if  the  exemption  clause  was  to  be  considered  as  a  con- 
tract, it  was  void  for  want  of  consideration. 

Appeal  from  judgment  of  the  general  term  of  the  Supreme 
Court,  in  the  second  judicial  department. 
JOeims  E,  Cwrr^  for  appellant. 
J.  F.  SeyhoU^  tor  respondent. 

Kuoxs,  C.  J. — The  cause  of  the  accident  whereby  the  plaintifPs 
intestate  lost  his  life  was  left  in  some  doubt  by  the  testimbny,  and 
was  altogether  a  matter  of  inf erepce  for  the  jury  to  draw  from  the 
circumstances  appearing  in  evidence  relating  thereto. 

No  direct  evidence  was  given  on  the  subject  by  either  party, 
the  defendant  seeking  to  establish  the  inference  that  it  was  occa- 
sioned by  the  breaking  of  an  axle  by  proving  from  the  evidence  of 
its  employes  and  others  that  the  axle  of  the  engine  was  found 
broken  after  the  accident,  and  that  its  switches  were  properly  set ; 
that  the  road-bed  and  machinery  of  the  train  were  of  sound  ma- 
terial, in  good  order  and  condition,  and  that  the  train  was  care- 
fully and  skillfully  managed ;  and  the  plaintiff,  from  the  nature  of 
the  accident,  the  results  produced  and  the  circumstances  surround- 
ing it,  that  it  was  occasioned  by  the  negligence  of  the  defendant's 
servants  in  setting  flie  switches  at  the  place  of  accident,  whereby 
the  train  was  diverted  from  the  main  track  and  brought  in  collision 
with  obstructions  on  a  side-track,  which  produced  the  injury  com- 
plained of.  It  was  undisputed  in  the  case  that  the  casusQty  oc- 
curred in  the  immediate  vicinity  of  the  switch ;  that  the  cars  left 
the  main  track  following  either  upon  or  in  the  general  line  of  the 
side-track  leading  from  the  switcn ;  that  they  came  in  collision 
with  cars  standing  on  the  side-track  at  a  distance  of  several  hun- 
dred feet  from  the  switch,  and  that  the  proximate  cause  of  the 
destruction  of  the  mail-car  was  the  collision  between  the  train  and 
the  ears  standing  on  the  side-track.  These  circumstances  afforded 
a  strong  presumption  that  the  train  was  diverted  from  the  main 
track  by  some  disarrangement  of  the  switch.  ISo  adequate  cause 
for  the  various  circumstances  appeared  in  evidence  except  that 
afforded  by  the  presumption  of  a  misplaced  switch. 

Notwithstanding  the  positive  evidence  of  witnesses  to  the  effect 
that,  at  different  times  during  the  few  hours  preceding  this  ac- 
cident, they  had  examined  these  switches  and  found  them  properly 
set  and  locked,  there  was  suflScient  evidence,  derivable  n-om  the 
undisputed  facts,  and  the  conflicting  statements  as  to  the  situation 
of  the  connecting  rails  of  the  side-track  after  the  accident,  to 
afford  a  support  for  the  inference,  probably  drawn  by  the  jury, 
that  the  accident  was  caused  by  a  misplacement  of  one  or  both  of 
the  switches.    There  was  evidence  tending  to  show  that  the  mail- 
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car  was  thrown  from  the  side-track  a  distance  from  thirty  to  iifty 
feet  down  an  embankment,  and  was  found  to  be  lyin^  nearly 
abreast  of  the  engine  at  right  angles  witli  it  and  on  iire  im]?iedi- 
ately  after  the  ac(;ident  occurred.  The  situation,  not  only  of  this 
car,  but  that  of  the  baggage  and  smoking  cars  attached  to  it,  was 
such  that  it  could  not  probably  have  been  produced  except  by  a 
collision  between  a  train  moving  with  considerable  velocity  upon 
a  clear  track  and  a  body  offering  great  resistance. 

From  these  facts  the  jury  might  very  well  have  concluded  that 
the  evidence  which  attempted  to  account  for  the  accident  upon  the 
theory  that  the  train  left  the  track  near  the  upper  switch  in  con- 
sequence of  a  broken  axle,  involving  as  it  did  the  proposition  ih&t 
it  must  have  run  nearly  four  hundred  feet  over  railroad  ties  and 
other  obstructions  before  colliding  with  the  cars  standing  on  the 
side-track,  was  quite  improbable,  and  did  not  sufficiently  account 
for  the  results  disclosed  by  other  undisputed  evidence.  There  was 
e\ndence  to  support  the  finding  of  the  jury  upon  the  question  of 
the  defendant's  negligence,  and  we  see  no  ground  upon  which  to 
interfere  with  the  conclusions  reached. 

At  the  close  of  the  case  the  defendant  requested  an  instruction 
to  the  jury  that  "  the  burden  of  proof  is  on  the  plaintiff  to  estab- 
lish the  negligence  of  the  defendant.  If  there  is  a  reasonable 
doubt  on  me  whole  evidence  as  to  the  negligence  of  the  defend- 
ant, the  verdict  should  be  for  the  defendant."  We  think  the 
court  committed  no  error  in  refusing  to  charge  as  requested. 
While  it  is  true  as  a  general  proposition  that  the  Durden  oi  show- 
ing negligence  on  the  part  of  the  defendant  occasioning  an  injury, 
rests  in  the  first  instance  upon  the  plaintiff,  yet  in  an  action  or 
this  character,  when  he  has  shown  a  situation  which  could  not 
have  been  produced  except  by  the  operation  of  abnormal  causeey 
the  onus  then  rests  upon  the  defendant  to  prove  that  the  injniy 
was  caused  without  his  fault.  Caldwell  v,  "N.  J.  Steamboat  Co^ 
47  N.  Y.  291 ;  Edgerton  v.  N.  Y.  &  Harlem  R  R  Co.,  39  id. 
227;  Curtis  v.  K.  &  Syracuse  R  E.  Co.,  18  id,  534.  It  was  said 
by  Judge  Grover  in  tne  Edgerton  case,  "  whenever  a  car  or  train 
leaves  me  track  it  proves  that  either  the  track  or  machinery,  or 
some  portion  thereof,  is  not  in  a  proper  condition,  or  that  the  mar 
chinery  is  not  properly  operated,  and  presumptively  proves  that 
the  defendant,  whose  duty  it  is  to  keep  the  track  and  machineiy 
in  the  proper  condition  and  to  operate  jt  with  the  necessary  pni- 
dence  and  care,  has  in  some  respect  violated  his  duty."  "  The 
court  charged  that  the  defendant  was  bound  to  show  and  give 
some  explanation  of  the  cause  of  the  accident.  This  portion  of 
the  charge  must  be  understood  in  reference  to  the  facts  of  this 
case  and  as  applied  to  such  facts.  In  this  view  it  was  not  erro- 
neous." See  also  The  J.  Russell  Mfg.  Co.  v.  New  Haven  Steam- 
boat Co.,  50  N.  Y.  121 ;  Mullen  v.  St.  John,  67  id.  672 ;  Ginna  v. 
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Second  Avenue  R.  R.  Co.,  67  id.  597.  When  this  request  was 
made  the  evidence  liad  clearly  raised  a  presumption  of  negligence 
against  the  defendant,  and  the  only  question  relating  thereto  which 
remained  for  the  jury  to  consider  was  whether  this  presumption 
liad  been  sufficiently  negatived  by  the  evidence  introduced  by  the 
defendant.  Under  the  authorities  cited  it  would  not  have  been 
error  even  if  the  court  had  charged  that  the  plaintiff  had  estab- 
lialied  a  prima  facie  case,  and  the  burden  of  explaining  the  cause 
of  tlie  accident  then  rested  upon  the  defendant. 

The  request  must  be  considered  with  reference  to  all  the  facts 
appearing  in  the  case  at  the  time  it  was  made,  and  as  applied  to 
thetn  we  do  not  think  the  defendant  was  entitled  to  the  charge 
requested. 

Tills  request  was  also  properly  denied  for  the  reason  tliat  it  was 
coupled  with,  the  proposition  that  the  jury  should  find  for  the  de- 
fendant if  they  entertained  a  reasonable  doubt  upon  the  whole  evi- 
dence as  to  the  negligence  of  the  defendant. 

We  are  not  aware  of  any  rule  applicable  to  the  trial  of  issues  of 
fact  in  civil  actions  which  requires  a  party  upon  whom  the  burden 
of  proof  rests  to  establish  a  case  free  from  reasonable  doubt.     In 
criminal  cases,  the  law,  out  of  tender  regard  for  the  rights  of 
accused  persons,  and  the  presumption  of  innocence  which  always 
attaclies  to  persons  in  that  situation,  gives  to  the  defendant  the 
benefit  of  any  reasonable  doubt  existing  as  to  his  guilt ;  but  in 
civil  actions,  unless  the  issue  involves  tne  commission  of  a  crime 
by  some  of  the  parties  thereto,  the  appUcation  of  such  a  rule  is, 
we  think,  unauthorized  by  the  law  oi  evidence.     It  was  held,  in 
the  case  of  Johnson  v.  Agricultural  Insurance  Company  (25  Hun, 
251\  where  the  defendant  had,  in  answer  to  an  action  upon  a 
pohcy  of  insurance  to  recover  damages  for  a  loss  occasioned  by 
fire,  alleged  that  the  plaintiff  had  himself  fired  the  insured  btiild- 
ings ;  that  it  was  sufficient  if  the  defense  was  supported  by  a  pre- 
ponderance of  evidence,  and  that  it  was  error  to  require  the  de- 
tense  to  be  proved   beyond  a  reasonable  doubt.     The  question 
decided  in  that  case  has  been  the  subject  of  considerable  contro- 
versy among  authors  upon  evidence,  and  we  do  not  intend  to 
express  any  opinion  thereon ;  but  we  apprehend  that-  the  case 
suggested  presents  the  only  exception,  if  any  exists  to  the  rule, 
that  upon  the  trial  of  a  civil  action  the  party  sustaining  tlie  burden 
of  proof  performs  his  obligation  by  presenting  a  preponderance  of 
evidence.     Tlie  rule  is  concisely  stated  in  3  Greenleaf 's  Evidence, 
Sec.  29,  as  follows :  "  A  distinction  is  to  be  noted  between  civil 
and  criminal  cases  in  respect  to  the  degree  or  quantity  of  evidence 
necessary  to  justify  the  jury  in  finding  their  verdict  for  the  gov- 
ernment.    In  civil  cases  their  duty  is  to  weigh  the  evidence  care- 
fully and  to  find  for  the  party  in  whose  favor  the  evidence  pre- 
ponderates, although  it  be  not  free  from  reasonable  doubt.     But 
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in  criminal  cajsee  the  party  accused  is  entitled  to  the  benefit  of  tlie 
legal  presumption  in  favor  of  innocence,  which  in  doubtfal  cafies. 
is  always  sufficient  to  turn  the  scale  in  his  favor." 

The  exceptions  taken  to  tlie  ruling  of  the  court  in  holding  that 
the  defendant  owed  the  same  degree  of  care  to  the  clerks  and 
mail  agents  riding  in  the  postal  car,  in  char^  of  the  mails,  as 
they  Old  to  passengers  riaing   upon  the  tram,  were  not   well 
founded.     The  question   was  decided  in  the  case  of  Nolton  v. 
Western  Railway  Company,  15  N.  Y.  444,  and  Blair  v.  Erie  Bail- 
way  Co.,  66  id.  313,  and  we  see  no  reason  for  questioning  the 
correctness  of  the  disposition  then  made  of  the  question.     The 
opinion  in  the  case  of  Pennsylvania  Railroad  Company  v.  Price, 
96  Penn.  St.  256,  s.  c.   1  Am.  &  Eng.  R.  R.  Cas.  234,  not  only 
does  not  conflict  with  the  doctrine  of  these  cases,  but  cites  with 
approval  the  NolUm  Case.    The  question  in  that  case  was  upon 
the  construction  to  be  given  to  the  word  "  passenger,"  as  used  in 
the  act  of  4th  of  Aprfl,  1868,  Pamph.  L.,  p.  58,  of  the  Laws  ot 
Pennsylvania ;  and  it  was  held,  from  the  language  employed  in  tie 
act,  that  the  legislature  intended  to  exclude  postal  agents  from  the 
class  therein  designated  as  passengers,  and  tnat  they  were  thereby 
placed  on  the  same  footing  as  the  employes  of  the  company  in. 
respect  to  their  rights  of  action  against  the  company  for  injury 
occasioned  by  negligence. 

The  question  arising  over  the  indorsement  on  the  back  of  the 
pass  issued  by  the  defendant  for  the  use  of  the  mail  agent,  where- 
by it  stipulated  for  an  exemption  from  liability  for  damages  on 
account  of  injuries  occurring  through  its  negligence,  is  the  only 
one  remaining  which  requires  notice.  The  defendant's  requests  to 
eharge  upon  this  subject  were  based  upon  the  assumption  that  this 
indorsement  alone,  accompanied  by  proof  of  its  delivery,  evidenced 
a  contract  binding  upon  the  person  using  the  pass.  There  was 
no  request  made  to  have  this  question  submitted  to  the  jury, 
neither  was  there  a  finding  as  to  the  terms  of  the  contract  under 
which  the  deceased  was  carried  at  the  time  of  his  death.  No  at- 
tempt was  made  by  the  defendant  to  prove  an  express  contract  be- 
tween itself  and  the  government  for  carrying  the  mails,  except  that 
sought  to  be  inferred  from  the  indorsement  on  the  pass ;  and  thisb 
if  any  proof  of  a  contract,  referred  only  to  one  of  the  incidents  of 
the  general  arrangement  under  which  their  service  was  performed 
for  the  government. 

The  evidence  showed  that  the  defendant  had  been  eng^aged  for 
a  long  time  in  transporting  the  mails,  but  whether  this  service 
was  performed  under  an  express  or  an  implied  contract  between 
the  parties  did  not  appear.  In  either  event  we  are  authorized  to 
assume  that  the  contract  under  which  such  service  was  performed 
did  not  contain  any  provision  which  the  government  agents  were 
unauthorized  by  the  statute  to  make.     The  provisions  relating 


PASSENGERS — ^MAIL  AGENT — PASS.  167 

thereto  are  embraced  in  Sec.  3997  to  4005,  both  inclusive,  of 
Chap.  1 0  of  the  title  46  of  the  Revised  Statutes  of  the  United 
States.  Sec,  4000  of  this  chapter  reads  as  follows :  "  Every  rail- 
"way  coxnpany  carrying  the  mail  shall  carry  on  a  train  which  may 
run  over  its  road,  and  without  extra  charge  therefor,  all  mailable 
matter  directed  to  be  carried  thereon,  with  the  person  in  charge 
of  the  same." 

The  compensation  for  the  services  rendered  by  a  railroad  com- 
pany   in  such  transportation  is  provided  for  by  other  sections  of 
the  statute,  and  is  graduated  by  the  quantity  of  the  matter  carried 
aoid  the  distance  over  which  it  is  transported,  and  this  compensar 
tion    is  thereby  placed  beyond  the  authoritv  of  any  a^nt  of  the 
government  to  vary  or  diminish.    The  authority  of  its  a^ent  to 
contract  on  its  behali  for  the  transportation  of  the  mails  is  limited 
by  the  provisions  of  the  statute,  and  no  power  is  thereby  given  to 
stipulate  for  any  advantage  to  it,  as  a  consideration  for  exemption 
to  a  railroad  corporation  of  liability  from  causes  of  action  accruing 
throngh  its  negligence.     Indeed,  it  would  be  a  strange  proposition 
to  Bay  that  one  government  agent  can  barter  away  the  individual 
rights  of  another,  as  a  consideration  for  some  benefit  to  be  derived 
by   his  nrincipal  therefrom.    Certainly  such  a  power  cannot  be 
sappoeea  to  exist  except  by  force  of  an  express  statute  or  volun- 
tary consent  of  the  parties  to  be  affected  thereby.    It  seems  to  fol- 
low that,  even  if  there  had  been  an  express  contract  between  the 
government  and  the  defendant,  providing  for  tiie  exemption  in 
question,  it  must  have  been  void,  in  respect  to  such  a  provision, 
for  want  of  authority  in  the  officer  representing  the  government 
to  make  it.     Such  officer,  acting  under  the  power  contained  in  the 
statute,  could  not  lawfully  represent  the  government  in  making 
such  a  contract,  and  he  could  represent  the  person  subjected  to 
the  risks  of  such  negUgence  only  by  virtue  of  express  authority 
conferred  upon  him  by  such  person. 

It  appeared  on  the  trial  that  it  was  the  custom  of  one  of  the 
superintendents  of  the  government  mail  service  to  issue  a  monthly 
requisition  upon  the  defendant  for  passes  over  its  road  for  the  use 
of  the  persons  traveliug  in  charge  of  the  mails,  and  that  this 
was  done  for  the  month  of  January,  1881,  and  the  pass  in  ques- 
tion was  accordingly  issued  by  the  defendant  and  delivered  to 
such  superintendent  for  the  use  of  the  plaintiffs  intestate  during 
that  month.  This  pass  was  sent  by  the  superintendent  to  the  de- 
ceased, but  whether  it  reached  him  or  not  does  not  appear. 
Upon  the  back  of  the  pass  was  printed  the  following  condition : 
**The  person  accepting  this  free  pass  assumes,  in  consideration 
tiierefor,  all  risk  of  accident,  and  expressly  agrees  that  the  New 
York,  lake  Erie  &  Western  Bailroad  Company  shall  not  be  lia- 
ble under  any  circumstances,  whether  of  negligence  by  their 
«gentB  or  otherwise,  for  any  injury  to  the  person  or  for  any  loss  or 
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injury  to  the  property  of  the  passenger  using  tliis  pass."  Assum- 
ing, for  the  purpose  of  argument,  that  the  mail  agent  received  the 
pass,  and  was  chargeable  with  knowledge  of  its  contents,  the 
question  is  presented  as  to  the  effect,  if  any,  which  it  had  upon  his 
nrfits. 

It  cannot  now  be  disputed  that  an  individual  transported  over 
the  route  of  a  carrier  oi  passengers  may  debar  himself,  by  a  con- 
tract founded  .upon  a  sumcient  consideration,  from  any  claim  to 
damages  for  injuries  to  liis  person  or  property  occasioned  by  the 
negligence  of  such  corporation  during  the  course  of  transporta- 
tion. Sucli  a  contract,  however,  to  be  binding  upon  a  party,  must 
be  made  by  him  or  by  some  one  authorized  to  act  in  nis  behalf. 
Such  autliority  may  sometimes  be  implied  from  certain  contract 
relations  existing  between  the  parties,  as  between  master  and  ser- 
vant, or  2)rincipal  and  agent ;  but  no  such  implication  can  arise 
when  the  relations  of  the  parties  are  regulated  and  defined  by 
statute.  Stinson  v.  N.  Y.  C.  R.  R.  Co.,  32  N.  T.  333 ;  Blair  v. 
Erie  Riiilway  Co.,  supra. 

We  think,  under  tlie  circumstances  presented  by  the  case,  that 
this  pass  was  a  mere  voucher,  issued  tor  the  convenience  of  the 
agent  and  the  infonnation  of  the  employes  of  the  defendant,  and 
did  not  in  any  sense  constitute  a  contract  between  the  defendant 
and  the  person  using  it.  It  was  not  delivered  in  accordance  vrith 
any  negotiation  had  or  contract  made  at  the  time  of  its  issue,  but 
was  obviously  employed  from  time  to  time,  as  the  necessity  for  it 
arose,  to  carry  out  some  pre-existing  arrangement  made  between 
the  defendant  and  the  government  in  relation  to  the  transporta- 
tion of  the  mails  and  the  persons  having  them  in  charge. 

The  principle  involved  in  the  cases  holding  that  a  party  making 
a  contract  vdth  a  common  carrier — who  voluntarily  accepts  a 
ticket  or  receipt  purporting  to  contain  the  conditions  of  the  con- 
tract for  the  transportation  of  persons  or  property — ^is  thereby 
deemed  to  have  assented  to  such  conditions,  has  no  application  to 
this  case.  These  cases  proceed  upon  the  assumption  that  the 
rights  of  the  parties  are  founded  upon  an  express  contract  assented 
to  by  the  respective  contracting  parties,  and  the  presumed  intent 
and  understanding  of  the  parties  that  such  contract  was  made  and 
perfected  at  the  time  of  the  payment  of  the  consideration  and 
the  delivery  of  a  voucher  therefor  stating  the  conditions  upon 
which  it  was  received.  In  this  case,  however,  thd  rights  which 
could  be  made  the  subject  of  contract  stipulations  between  the 
several  parties  were  limited  by  the  statute,  and  certainly  one  of 
those  parties  had  no  reason  to  suppose  that  he  was  monthly  mak- 
ing a  contract  which  affected  in  anj^  degree  his  right  of  transporta- 
tion over  the  defendant's  road,  which  had  already  been  secured  to 
him  by  law.  The  absolute  duty  of  providing  a  car  for  the  trans- 
portation of  the  mail,  and  of  carrying  such  mail  and  the  persons  in 
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charge  thereof,  is  imposed  by  the  statute,  and  an  imperative  obli- 
gation for  its  performance  rests  upon  the  corporation  accepting 
the  public  mails  for  the  puiyose  of  transportation.  An  attempt 
by  such  a  corporation  to  impose  any  other  conditions  upon  the 
performance  of  this  service  than  those  provided  by  the  statute 
would  be  illegal  and  ineffectual  to  shield  it  from  the  consequences 
of  its  wrongful  acts. 

It  h  not  claimed  that  the  superintendent  of  the  railroad  mail 
service,  to  whom  this  pass  was  delivered,  had  authority  to  enter 
into  any  contract  on  behalf  of  the  government.  Neither  is  it 
diaimed  that  any  contract  has  been  made  by  the  defendant 
with  any  other  officer  of  the  government  exempting  it  from 
liability  for  injuries  sustained  by  mail  agents  on  accoimt  of  its 
negligence. 

This  defence  must,  therefore,  rest  upon  the  proposition  that  a 
person  to  whom  is  secured  an  absolute  statutory  right  to  trans- 
portation over  a  railroad,  forfeits  his  right  to  damages  for  an  in- 
jury inflicted  upon  him  through  the  negligence  of  such  raih'oad 
corporation,  by  the  involuntary  accei3tAnce  of  a  voucher  contain- 
ing provisions  intended  by  the  corporation  to  exempt  it  from  lia- 
bility for  its  negligence,  although  the  person  receiving  it  sup- 
posed it  was  intended  solely  to  facilitate  the  enjoyment  of  hia 
right  of  transportation. 

VTe  are  of  the  opinion  that  the  agent's  acceptance  of  the  pass 
under  the  circumstances  of  this  case  did  not  indicate  an  intention 
to  assent  to  the  provisions  therein  contained,  and  even  if  it  might 
be  so  construed,  that  the  want  of  a  consideration  for  such  an  agree- 
ment rendered  it  nttdum  pactum,  A  promise  by  one  party  to  do 
that  which  he  is  already  under  a  legal  obligation  to  perform  has 
frequently  been  held  to  be  insufficient  as  a  consideration  to  sup- 
port a  contract.    VanderbUt  v.  Schreyer,  91  N.  Y.  392. 

We  are,  therefore,  of  the  opinion  that  the  judgment  should  be 
affirmed. 

All  concur. 

Judgment  affirmed. 

Mail  Agents  are  Passengers.— A  mail  agent  riding  in  a  raibroad  train  is 
not  strictly  speaking  a  passenger.  PenDsylvania  R  R.  Co.  v.  Price,  1  Am.  & 
£ng.  R.  K.  Cas.  2d4.  jBut  he  may  recover  damages  for  an  injury  ocoa- 
flioned  by  the  company's  negligence  on  the  ground  of  a  breach  of  the  com- 

Sany's  duty  towards  him.  Collett  v.  London,  etc.,  R.  Co.»  20  L.  J.  (Q.  B.) 
11;  Nolton  v.  Western  R.  Corp.,  16  N.  T.  444;  Hammond  v.  North* Eastern 
R.  Co.,  6  8.  C.  180.  The  law  is  the  same  as  to  express  messengers.  Blair  v. 
Erie  R.  Co.,  66  N.  Y.  318;  Yeomans  v.  Contra  Costa  Steam  Nav.  Co.,  44  CaL 
71. 

Ocenrrence  of  Accident  to  Passenger  Gonstitntes  I^ritna  Facie 
Presumption  of  Negligence. — Ordinarily,  where  an  injury  is  done  to  a  pas- 
senger which  is  occasioned  by  an  accident  to  the  train,  which  could  not  have 
been  produced  except  by  the  operation  of  abnormal  causes,  proof  of  the  ac- 
oident  constitutes  of  itself  a  prima  facie  presumption  of  negligence.    Rail- 
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road  Co.  v.  PoUard,  22  WalL  841;  Bowen  v.  New  York,  etc.,  R.  B.  Go.,  18  N. 
T.  408;  Sawyer  v.  Hannibal  &  St.  Jos.  R  Co.,  87  Mo.  240;  Walker  v,  Erfo 
R.  Co.,  68  Barb.  260;  Meier  v.  P^nnsylTania  R.  R.  Co.,  64  Pa.  St.  S85; 
Toledo,  etc..  R.  R  Co.  v.  Beggs,  86  BL  80;  Curtis  v,  Rochester,  etc.,  R  C9q., 
18  N.  Y.  684;  Edgerton  v.  New  York  &  Harlem  River  R.  Co..  89  N.  Y.  287; 
Galena,  etc.,  R.  Co.  v.  Yarwood,  17  Bl.  609;  George  v.  St.  L.,  L  M.  &  R.  Ool, 
1  Am.  &  Eng.  R  R.  Cas.  294;  Iron  R  R.  Co.  t;.  Mowbtr,  8  Am.  &  Engr.  lEL 
R  Cas.  :(61;  Cleveland,  etc.,  R  Co.  v.  Newell,  8  Am.  &  mg.  R  R  Gas.  877; 
Smith  V.  bt.  Paul  Citv  R.  Co.,  16  Am.  &  Eng.  R  R  Ca&  810. 

It  is  particularly  clear  that  when  a  passenger  is  injured  b^  a  train  nm- 
ning  o£f  the  track,  evidence  of  the  occurrence  constitutes  prima  /odeeri* 
donee  of  negligence.   Carpue  v.  London,  etc.,  R  Co^  6  Q.  B.  749;  PittsbiUKliy 
etc.,  R  R  Co.  V.  Thompson,  56  Bl.  188;  Youro  v,  Ejnney,  28  Ga.  Ill;  Zemp 
V.  Railroad  Co.,  9  Rich.  L.  84:  Dawson  v.  Manchester,  etc.,  R  Co.,  7  H.  A 
N.  1087;  Edgerton  v.  N.  Y.,  etc.,  R  R.  Co.,  86  Baib.  889;  SuUivan  v.  Fhila. 
delphia,  etc..  R.  R  Co.,  80  Pa.  Ht.  284;  Pittsburgh,  etc..  R  Co.  v,  Williams, 
8  Am.  &  Eng.  R  R  Cas.  467;  Cleveland,  etc.,  R.  R  Co.  v.  Newell,  8  Am.  ^ 
Eng.  R  R  Cas.  488;  New  York,  etc.,  R  R  Co.  v.  Daugherty,  6  Am.  A  E^i^ 
R  K.  Cas.  189;  Phila.  &  B.  R  R  Co.  v.  Anderson,  6  Am.  &  Eng.  R  R  Cas. 
407:  Little  Rock  &  Ft.  Smith  R  R  Co.  v.  Miles,  18  Am.  &  Eng.  R  B. 
Cas.  10. 

Obligation  of  Railroad  Gompanj  to  Passenger  Riding  on  Free 
Pa88.--Where  a  -penon  is  riding  in  a  railroad  train  upon  a  free  pass,  the 
company  is  bound  to  exercise  as  to  him  the  same  measure  of  care  which  ib 
is  bound  to  exercise  as  to  passengers  paying  full  fare.  Todd  v.  Old  Cokmy 
R  Co.,  8  Allen,  18;  s.  C.  7  Allen,  207;  Phila.  &  Reading  R  R  Co.  v.  Derby. 
14  How.  (U.  S.j  468:  Jacobus  v.  St.  Paul.  etc..  R  Co.,  20  Minn.  126;  Rose  v. 
Des  Moines  Vallev  R.  Co.,  89  Iowa.  246;  Austin  v.  Great  Western  R  Co.,  9 
Best  &  S.  827.    But  see,  contra,  Kinney  v.  Central  R  R  Co..  84  N.  J.  L.  6181 

Railroad  Company  Cannot  in  Free  Pass  Exempt  Itself  from  Liability 
for  Negligence.— A  carrier  cannot,  in  giving  a  free  pajss,  stipulate  for  ex- 
emption nom  liability  for  an  injury  occasioned  by  its  own  ncw^Iigenoe. 
Knowlton  v,  Erie  R.  Co.,  19  Ohio  St.  260;  Indiana,  etc.,  R  Co.  v.  Mundy,  81 
Ind.  48;  Jacobus  v.  St.  Paul,  etc.,  R  Co.,  20  Minn.  126;  Lackawanna,  etc., 
R  Co.  V.  Chonewith.  52  Pa.  St  882;  Rose  v.  Des  Moines  Valley,  etc.,  R  R 
Co.,  89  Iowa,  246;  Railway  Co.  v.  Stevens.  95  U.  S.  656;  Buffalo,  etc.,  R  R 
Co.  V.  O'Hara,  9  Am.  &  Eng.  R  R  Cas.  817;  Ejmball  v,  Boston,  Concord  A 
Montreal  R  R  Co.,  18  Am.  &  Eng.  R  R  Cas.  65.  Some  cases  are  to  tte 
contnuy  effect.  Kinney  v.  Central  R  R  Co.,  84  N.  J.  L.  518;  Wells  v.  New 
York,  etc.,  R  R  Co..  24  N  Y.  181;  Bissell  v.  New  York,  etc..  R  Co.,  25  N. 
Y.,  442;  Knowlton  v,  Erie  R  Co..  19  Ohio  St.  260;  McCaley  v.-Fumess  R 
Co.,  L.  R  8  Q.  B.  57;  Gallin  v.  London,  etc.,  R  Co..  L.  R  10  Q.  B.  212. 

But  at  any  rate  the  carrier  cannot  exempt  himself  from  liability  for  gron 
negligence  on  his  part.  Ppnna.  R.  Co.  v.  McCloskey's  Adm*r,  28  Pa.  St.  526; 
Illinois,  etc.,  R  R.  Co.  v.  Reed,  87  111.  484;  Arnold  v.  Illinois,  etc.,  R  R  Co., 
88  HI.  278;  Toledo,  etc.,  R  Co.  v.  Beggs,  85  HI.  80;  Indiana,  etc.,  R  Go.,  a 
Mundy,  21  Ind.  la 


Gabdneb 
New  BLavbbt  &  Noethampton  Company. 

(51  Connecticut  Reports,  148.) 

« 

The  plaintiff  desired  to  procure  the  transportation  of  a  horse  in  his  ohazg* 
by  the  defendant's  railroad,  and  applied  to  A.  who  had  soTeral  horses  to  go 
bj  the  same  train,  to  take  his  with  nis  own  and  have  them  billed  togvtiier 
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in.  JL^*B  xiame.    This  was  done.    A  printed  mle  of  the  company  provided 
tl&at  only  one  person  should  go  free  with  stock,  and  on  A.'s  stating  to  the 
4le#eiiciant*8  agent  that  there  might  be  another  man  to  go  with  him  the  lat- 
ter veplied  that  he  would  have  to  pay  fare.   A.  did  not  mention  the  plaintUTs 
zuime,  and  the  company  had  no  other  knowledge  at  his  intention  to  go  by 
the  train.    He  assisted  A.  to  get  the  horses  on  board  and  intended  to  get  a 
ticket,  but  had  no  time,  and  expected  to  pay  his  fare  when  called  upon  by 
tiie  oonductor.  The  train  was  a  freight  one.  On  the  passage,  and  before  the 
plftlntiff  bad  paid  any  fkre,  the  train  was  run  into  by  another  throush  the 
ne^U^^nce  of  the  defendant,  and  the  plaintiff  injured.    Hdd,  that  uie  de- 
fendant was  not  liable. 

The  intention  of  the  plaintiff  to  pay  his  fare,  and  his  good  faith  in  the 
^wlK^e  matter,  were  immateriaL    The  company  had  no  knowledgi  of  it,  and 
into  no  contract  zelation  with  him. 


AonoN  to  recover  for  an  injniy  receired  by  the  plaintiff  while 
traveling  in  the  care  of  the  defendant,  a  railroad  company; 
brought  to  the  Superior  Court.  The  case  was  heard  in  damages 
after  demurrer  overruled  by  Andrews,  J.,  and  the  following  fi^ts 
found: 

The  defendant  is  a  common  carrier  of  passengers  and  merchan- 

dise  from  Turner's  Falls  through  the  towns  of  ^Northampton  and 

Wefitfield^  in  the  State  of  MajBsachusetts,  to  New  Haven,  in  Oon- 

necticut,  naving  rejgular  trains  for  passengers  and  other  trains  for 

the  carriage  of  freight.    On  the  14rth  of  October,  1881,  John  0. 

Avery  bargained  with  the  defendant  to  transport  eight  horsea 

from  Northampton  to  Harlem  Biver  in  the  State  of  New  York. 

One  of  these  horses  was  not  owned  by  Avery,  but  by  the  Rev.  Dr« 

Gardner,  of  New  York  city,  a  brother  of  the  plaintiff.    This 

horse  was  in  the  care  of  the  plaintiff,  who  was  taking  it  to  New 

York.     A  few  days  before  this  the  plaintiff,  knowing  that  Avery 

was  about  to  take  some  horses  to  New  York,  appned  to  him  to 

procure  transportation  for  this  hoise  along  with  his,  and  for  the 

plaintiff  to  go  in  the  car  with  the  horse  to  take  care  of  him.  Avery 

engaged  cars  for  the  horses  a  dav  or  two  before  the  14rth,  at  whicn 

time  the  defendant's  agent  made  known  to  him  their  rates  and 

rules  for  the  transportation  of  live  stock  and  for  persons  goin^  in 

the  car  to  take  care  of  it     Among  these  rules  were  the  f oUow- 

^*^  4.  Owners  are  to  load,  unload  and  feed,  at  their  own  risk  and 
expense,  and  assume  all  risk  of  damage  that  animals  may  cause  to 
each  other  or  themselves,  and  all  damage  in  consequence  of  their 
breaking  from  the  cars.  No  risk  will  oe  assumed  by  the  railroad 
companies,  nor  damage  allowed,  unless  specially  agreed  to  when 
the  animals  are  taken  for  transportation  and  an  fl^ditional  price 
paid. 

"  5.  One  person  will  be  allowed  to  pass  free  when  accompany- 
ing his  stock  to  take  care  of  it  and  paying  the  price  for  not  less 
than  9,000  lbs. ;  and  in  no  case  will  he  be  aUowed  to  lidefree  on  a 
passenger  tram." 
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At  this  interview  Avery  said  to  the  defendant's  agent  that  tliere 
might  be  another  man  to  go  with  him,  to  which  the  a^nt  re- 
plied :  "  Then  one  of  you  w5l  have  to  pay  fare."  Avery  had  ref- 
erence to  the  plaintiff,  but  he  did  not  so  state  to  the  agent,  nor 
did  he  inform  him  that  he  was  not  the  owner  of  all  the  horses. 
The  horses  were  put  upon  the  defendant's  cars — six  in  one  car  and 
two  in  another — at  Northampton,  on  the  morning  of  October  14tli, 
the  plaintiff  being  in  company  with  Avery  ana  assisting.  Thej 
were  delayed  in  the  loading  so  long  that  the  plaintiff  did  not  have 
time  to  procure  a  ticket  before  the  train  started.  He  entered  one 
of  the  cars  with  Avery  to  look  after  the  horse  of  which  he  \ivas 
in  charge,  expecting  to  pay  his  fare  to  the  conductor  when  it 
should  be  demanded.  At  Westfield  these  cars  were  placed  on  a 
side-track  to  wait  for  the  coming  of  the  through  train  to  NTew 
York,  and  while  standing  on  the  side-track  they  were  violently 
run  into  by  other  cars  of  the  defendant,  causing  the  injury  to  tne 
plaintiff  of  which  he  complains.  The  defenoant  was  negligent 
and  careless  in  so  doing.  There  was  no  agreement  or  understand- 
ing between  the  plaintiff  and  the  defendant  other  than  is  herein 
stated. 

At  the  hearing  the  plaintiff  introduced  evidence  in  chief  only 
as  to  the  extent  of  his  injury.  Upon  cross-examination  of  the  plain- 
tiff in  this  part  of  the  case  the  defendant  called  out  from  him  the 
facts  in  regard  to  his  arrangement  with  Avery  substantially  as 
hereinbefore  set  forth,  and  also  the  Jact  that  he  had  no  ticket  when 
he  entered  the  car.  After  the  defendant  had  rested  the  plaintiff 
called  Avery  in  reply,  who  testified  as  follows  :  '*  I  shipped  these 
horses ;  I  did  not  owti  them  all ;  a  few  days  before  the  14th  I 
spoke  to  the  agent  at  Northampton  for  cars  sufficient  to  take  six 
or  eight  horses  to  New  York ;  1  asked  him  how  much  it  would  be ; 
he  read  me  their  rules  as  to  rates  and  also  their  rules  as  to  any  one 
going  in  the  car  free.  I  said  I  thought  there  would  be  anoth^ 
•man  to  go  with  me ;  the  agent  then  read  the  rule  respecting  a  man 
going  free  to  take  care  of  his  stock,  and  sai(f  that  if  there  was  more 
tnan  one  man  one  would  have  to  pay  fare.  I  said,  '  Can  you  give 
me  a  pass  ? '  He  said  he  had  no  authority  to  give  one.  When  I 
took  the  horses  there  Gardner  was  witn  me ;  we  had  but  little 
time  to  load  them  before  the  cars  started.  I  went  in  and  paid  the 
freight ;  I  paid  on  all  the  horses  and  the  wagon  ;  I  got  a  receipt 
After  I  came  out  Gardner  said  he  must  go  and  pay  the  freight 
on  his  horse ;  I  told  him  I  had  paid  it  along  with  mine." 

Avery  was  going  on  to  state  the  arrangement  between  himself 
and  the  plaintiff  pursuant  to  which  he  had  engaged  the  transpor- 
tation for  the  plaintiff's  horse,  and  liad  stated  that  the  plaintiff 
had  requested  him  so  to  do.  The  plaintiff's  counsel  asked  him, 
"  Did  CJardner  say  anything  more  ? "  The  witness  answered : 
— "  He  said  that  he  wanted  to  go  down  in  the  car  with  the  horsey 
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liiB  brother  had  requested  him  to  come  dovni  and  take  care  of 

horse."     The  question  was  then  asked :  "  Did  Gardner  say 

y  thing  before  the  train  started  about  the  pjn'ment  of  liis  fare;  and 

if    so,  what  i "     The  witness  answered  :     "  Just  as  the  train  was 

About  to  start  Grardner  said  he  must  so  and  pay  the  freight  on  his 

horse;    I  said  I  had    paid  it  at  the  same  time  I   paid  mine. 

S^e  then  said,  '  Let  me  pay  you.'     I  said,  '  Let  it  go  till  we  are  on 

tlie  car.'    He  then  said,  ^Hadn't  I  better  go  and  get  a  ticket ? '     I 

said,  '  You  will  not  have  time  now  to  go  to  the  pajssenger  depot 

and  get  back  ;  you  can  pay  the  conductor  on  the  train  when  he 

demands  it.'     The  engine  had  backed  down  at  that  time  and  the 

train  was  just  about  to  start."    All  these  questions  and  answers 

'Were  objected  to,  but  the  court,  for  the  purpose  of  showing  the 

good  faith  of  the  plaintifi,  admitted  them. 

The  court  assessed  the  damages  at  $1,000,  and  the  defendant 
appealed  to  this  court,  assigning  as  errors  that  the  damages  should 
have  been  only  nominal,  and  that  the  evidence  admitted  by  the 
court  was  inadmissible. 

W.  C,  Case,  for  the  appellant. 

<7.  -ff.  InfferaoU  and  W.  £,  Stodda/rd^  for  the  appellee. 

Gbakoeb,  J.— This  is  an  action  brought  by  the  plaintijff  to  re- 
cover damages  for  an  injury  received  by  him  while  upon  the  cars  of 
the  defendant,  a  railroad  corporation  and  common  carrier  of  freight 
and  passengers.  The  superior  court  upon  demurrer  overruled, 
and  a  hearing  in  damages  rendered  judgment  for  the  plaintiff  to 
recover  $1,000  damages.  The  defendant  appeals,  and  the  case  is 
before  this  court  upon  that  appeal. 

Two  reasons  of  appeal  are  assigned . 

Ist.  Because  upon  the  facts  found  by  the  court  the  plaintiff  was 
at  the  time  of  the  accident  a  trespasser  on  one  of  the  defendant's 
freight  trains,  upon  which  no  passengers  were  transported,  and 
seekmg  to  obtain  a  passage  on  the  road  without  the  consent  or 
knowledge  of  the  defendant  and  without  payment  therefor ;  and 
that  he  is  therefore  not  entitled  to  recover  for  the  damage  which 
he  claims  to  have  received. 

2d.  That  certain  questions  and  answers  (stated  in  the  finding) 
were  inadmissible,  and  that  the  court  erred  in  receiving  them. 

The  whole  controversy  in  the  case  depends  upon  this  question 
— ^was  there  any  contract  relation,  express  or  implied,  between  the 

Slaintiff  and  the  defendant  in  this  case ;  or,  in  other  words,  was 
le  plaintiff  a  passenger  according  to  the  legal  meaning  of  the 
term  on  the  defendant's  road  at  the  time  the  accident  happened? 

We  have  no  hesitation  in  answering  this  question  in  the  negar 
tive.  and  in  saying  that  the  defendant,  under  the  facts  disclosed 
in  tne  finding,  was  not  liable  for  more  than  nominal  damages. 
The  plaintiff  was  in  no  legal  sense  a  passenger  on  the  road,  out 
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was  in  the  car  at  the  time  without  the  consent  or  knowled^  of 
the  defendant.  This  clearly  appears  from  the  facts  disposed. 
The  train  upon  which  he  was  injured  was,  so  far  as  the  case  shows, 
exclusively  a  freight  train ;  there  was  no  passenger  car  attached, 
and  DO  invitation  to  the  plaintijS  nor  to  the  pubhc  to  take  passage 
upon  it.  The  plaintiff  paid  no  fare,  and  whether  he  intended  to 
pay  or  not  when  called  upon  is  of  no  consequence,  so  that  his  good 
or  bad  faith  in  taking  his  place  on  the  car  among  the  horses  is 
quite  immaterial.  jSe  had  no  business  to  be  there  without  the 
consent  of  the  defendant,  and  he  had  no  rights  except  that  of 
immunity  from  wilful  and  wanton  injury  common  to  all  citizens. 
Bailroad  companies  have  the  clear  and  undoubted  right  to  make 
rules  and  regulations  that  are  reasonable  and  proper  for  the  run- 
ning of  their  trains.  It  would  be  impossible  to  conduct  their 
vast  business  otherwise.  If  a  person  desires  to  be  transported  as 
a  passenger  he  must  comply  with  the  rules  of  the  company  in  re- 
gard to  payment  of  fare  and  conduct  while  on  the  train,  and  all 
other  reasonable  requirements  of  the  company.  If  a  person  de- 
sires to  have  his  goods  transported  he  must  in  like  manner  com- 
ply with  the  rules  of  the  company  in  relation  to  all  matters 
appertaining  to  the  shipment,  transfer  and  delivery  of  the  goods 
transported.  The  whole  duty  of  the  company  towards  shipper  or 
passenger  is  a  duty  resting  entirely  upon  contract,  express  or 
mipliea. 

Now  what  was  the  contract  duty  of  the  defendant  towards  this 
plaintiff?  Was  there  any?  What  are  the  facts?  The  plaintiff 
reall V  had  no  transaction  whatever  with  the  defendant.  He  bought 
no  ticket,  paid  no  freight,  in  no  way  made  himself  known  to  the 
company  or  any  of  its  agents  or  employes,  either  as  passenger, 
shipper,  or  custodian  of  any  of  the  horses  which  had  been  shipped 
by  Avery.  This  person,  it  seems,  on  the  14th  of  October,  1881, 
contracted  with  the  defendant  corporation  to  transport  eight 
horses  from  Huntington,  Massachusetts,  to  Harlem  River  or  New 
York.  Avery  owned  but  seven  of  these  horses ;  one  belonged  to 
a  brother  of  the  plaintiff.  Rev.  Dr.  Gardner  of  New  York.  The 
plaintiff  had  the  custody  of  this  horse.  Avery  was  applied  to  by 
him  prior  to  October  14rth  to  permit  this  horse  to  go  along  with 
his  horses  under  the  same  way-bill  and  to  permit  the  plaintiff  to 
accompany  it.  Avery  engaged  cars  of  the  defendant  for  the 
eight  horses  a  day  or  two  before  the  14th,  at  which  time  he  was 
fiuly  informed  by  the  defendant  of  its  rates  and  rules  for  the 
transportation  of  live  stock.  One  of  these  rules  was  that  "  one 
person  will  be  allowed  to  pass  free  when  accompanying  his  stock 
to  take  care  of  it  and  paying  the  price  for  not  less  than  9,000 
poimds,  and  in  no  case  vdU  he  be  allowed  to  ride  free  on  a  passenger 
train." 

At  this  time  Avery  said  to  the  defendant's  agent  that  there 
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might  be  another  man  to  go  with  him,  and  he  was  told  by  the 
agent  distinctly  that  one  of  fliem  would  have  to  pay  fare.  Avery 
at  this  time  made  no  mention  of  the  plaintijS  and  aid  not  disclose 
the  fact  that  he  was  not  the  owner  oi  all  the  ei^ht  horses.  The 
name  and  existence  of  the  plaintiff,  the  fact  that  he  had  any  inter- 
est in  one  of  the  horses,  or  that  he  intended  to  accompany  Avery, 
was  studiously  or  otherwise  concealed  from  the  defendant.  Avery, 
in  this  transaction,  must  be  held  to  be  the  agent  of  the  plaintiff, 
and  must  be  presumed  to  have  communicated  to  him  tne  terms 
upon  which  the  animals  were  shipped ;  if  not,  the  plaintifE  was 
bound  to  ascertain  for  himself,  beiore  he  started  upon  the  train 
with  the  horses,  whether  or  not  he  had  a  right  to  be  there.  The 
defendant  concealed  nothing;  the  rules  and  regulations  were 
known  and  read  of  all  men  who  had  dealings  with  the  company,  or 
might  have  been,  and  it  would  have  been  very  easy  for  the  plain- 
tin  to  place  himself  in  a  correct  position  in  relation  to  the  com- 
pany ;  out  the  facts  aU  show  that  he  was  in  a  false  position,  and 
whether  he  intended  to  go  on  the  train  as  a  stow-away  or  not  is,  as 
we  have  said,  inmiaterid. 

An  excuse,  or  something  in  its  nature,  is  claimed  by  the  plain- 
tiff for  his  non-payment  ot  f are.  It  is  said  that  there  was  not  time 
for  him  to  procure  a  ticket  after  the  horses  were  loaded,  and  that 
he  was  expecting  to  pay  his  fare  when  the  conductor  called  for  it. 
But  the  case  does  not  show  that  it  was  the  custom  of  conductors, 
or  their  duty  on  a  train  of  this  character,  to  call  for  fares  or  tickets  ; 
for  aught  that  appears  it  was  a  stock  train  without  any  passenger 
car  attached,  while  it  also  appears  that  the  plaintiff  was  in  one  of 
the  cars  with  the  horses,  it  will  be  remembered  that  the  rules  of 
the  company  permitted  one  person  to  ride  in  the  car  with  his 
stock  to  looK  after  and  take  care  of  it,  and  it  is  a  reasonable  pre- 
sumption that  the  conductor  was  not  expected  to  go  through  the 
stocK  car  for  the  purpose  of  collecting  fare  or  taking  up  tickets. 
It  is  a  place  where  pajssengers  would  not  be  likely  to  ride  unless 
the  safety  of  their  stock  required  it,  or  unless  their  intent  was  to 
secure  a  free  ride. 

The  plaintiff  then,  of  his  own  motion,  placed  himself  in  this  car 
with  the  horses  without  the  consent  or  Imowledge  of  the  defend- 
ant, and  against  the  rules  of  the  company  as  to  payment  of  fare.  He 
well  knew,  or  had  the  means  of  knowing,  that  he  had  no  right  there 
as  a  passenger,  and  he  also  knew,  or  ought  to  have  known,  that  it 
was  a  place,  of  extra  hazard — a  car  loaded  with  horses  being,  in 
case  of  collision  or  any  serioufi  accident,  anything  but  a  safe  or 
desirable  place  for  a  passenger.  Whatever  injury  the  plaintiff 
received  we  think,  therefore,  must  be  attributea  to  his  own 
neglect  or  misconduct  in  placing  himself  in  a  position  of  peril 
^vimout  any  expressed  or  implied  assent  on  the  part  of  the  defend- 
ant. 
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The  question  as  to  the  admisBibility  of  the  evidence  objected  to 
IB  Babstantiallv  disposed  of  by  the  foregoing  considen^tions.  The 
intention  of  tLe  plaintiff  to  pay  his  fare  if  demanded  under  the 
facts  found  was  immaterial ;  liis  intent  could  not  change  the  posi- 
tion of  the  defendant,  or  make  it  liable  ex  contractu.  If  he  had 
actually  paid  his  fare  the  case  would  present  an  entirely  different 
aspect,  but  as  the  facts  now  stand  he  nas  no  claim  for  more  than 
nominal  damages. 

There  is  manifest  error  in  the  judgment  complained  of,  and  it 
is  reversed. 

Party  Haria^  Drover's  Pass  Is  Passea^r  for  Hire.— A  perBon  traveKiicr 
in  the  care  of  a  railroad  company  upon  a  drover's  pass  is  not  a  grataitaus 
paaeenger,  and  the  company  is  Uable  to  him  as  a  paasenger  for  hire.  Bail- 
road  Co.  r.  Lockwood,  17  WalL  357;  Pennsylvania  B.  R.  Go.  v.  Henderaon, 
61  Pa.  St.  315;  Qeveland.  etc.,  R.  R  Ck>.  r.  Curran,  19  Ohio  St.  1;  Graham 
V.  Pacific  R.  Co.,  66  Mo.  536;  Ohio,  etc..  R  R  Co.  o.  Selby.  47  Ind.  471; 
Flinn  r.  Phila.,  etc.,  R  R  Co.,  1  Boost.  (Del.)  469 ;  Smith  v.  New  York,  etc, 
R  Co..  24  N.  Y.  222;  Indianapolis,  etc.,  R  Co.  v.  Beaver,  41  Ind.  498;  Littla 
Bock  &  Ft.  Smith  R  Co.  v.  MUes,  13  Am.  A  Eng.  R  R  Gas.  10. 

Company  does  not  owe  Dntj  to  Trespassers  as  Pa8sengrers.~A  railroad 
company  does  not  owe  the  duty  of  a  carrier  to  trespaasers  upon  its  trains,  as 
it  has  entered  into  no  contract  relations  with  tnem  for  transportatioiL 
Toledo,  etc.,  R  Co.  i7.  Brooks,  81  111.  245;  Brown  v.  Missomri,  etc..  R  Co.,  64 
Mo.  586:  Chicago,  etc.,  R.  Co.  v.  Michie,  83  HL  427;  Toledo,  etc.  R  Co .  n 
Beggs,  85m.80;I>o£Fi;.  AlleghenyV.  RRCo.,  2Am.  &£ng.  R  RGaa.L 
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V. 

Ohiqaoo  &  Gbakd  Trukk  Eailway  CoMPAirr. 

(81  Michigan  lUparU,  286.) 

A  train  approaching  a  station  where  there  was  a  crossing  of  railway 
tracks  stopped,  as  required  by  law,  soTeral  hundred  feet  from  the  crossing 
before  proceeding  to  cross  the  track.  The  name  of  the  station  had  just  been 
called,  and  a  woman  passenger  hurried  to  the  door  to  alight.  The  train  was 
not  at  the  proper  point  for  landing  passengers,  and  as  she  cUmbed  down 
it  started  to  go  on  to  the  depot  platform,  and  she  fell  and  broke  her  ankla 
The  conductor  and  brakemen  did  not  know  she  had  left  her  place  in  the 
car,  and  it  did  not  appear  that  anything  was  done  that  was  out  of  the  usual 
course.  The  accident  happened  by  daylight.  Held,  that  the  injury  to  the 
passenger  was  purely  accidental,  unless  the  passenger  was  herself  negligent^ 
and  that  the  company  was  not  liable. 

Error  to  Ingham. 

Oase.     Defendant  brings  error.     Reversed. 
M,  V,  dk  B.  A.  Morvtgomery^  for  appellant. 
A  traminan's  annonncement  of  a  stetion  does  not  amount  to  an 
invitation  to  alight  from  a  train.    Bridges  v,  N.  L.  B.  W.  Go.,  L 
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R.  6  Q.  B.  377,  7  H.  L.  213 ;  Weller  v.  R.  W.  Co.,  L.  R.  9  C.  P. 
126 ;  Cockle  v,  L.  &  S.  E.  R.  W.  Co.,  L.  R.  5  C.  P.  457 ;  Lewis  v. 
L.  C.  &  D.  R.  W.  Co.,  L.  R.  9  Q.  B.  66.  It  is  only  a  notice  that  a 
train  is  approaching  a  station,  and  to  the  passengers  to  be  getting 
themselves  ready  to  alight  when  the  station  is  reached.  'Weller  v. 
L.  B.  &  S.  C.  Rv.  Co.,  L.  R.  9  C.  P.  126.  One  who  has  by  his  own 
negligence  so  far  contribnted  to  the  injury  done  him  that  he 
might  by  the  use  of  ordinary  diligence  or  care  have  avoided  it, 
has  no  right  of  action.  Michigan  Central  R.  R.  v,  Leahy,  10  Mich. 
198 ;  Det.  &  Mil.  R.  R.  v.  Van  Steinbm'g,  17  Mich.  127 ;  Lake 
Shore  &  Mich.  Southern  Rd.  v.  Miller,  25  Mich.  279 ;  Mich.  Cent. 
R.  R.  V,  Coleman,  28  Mich.  452 ;  Mich.  Cent.  R.  R  v,  Campau,  35 
Mich.  471 ;  Swoboda  v.  Ward,  40  Mich.  424 ;  Downey  v.  Hendrie, 
46  Mich.  501 ;  Hassenyer  v.  Mich.  Cent.  R.  R,  48  Mich.  209. 

J.  C.  Shields  and  A  P.  Hejiderson^  for  appellee. 

A  railway  passenger  is  justified  in  trying  to  leave  a  car  as  soon 
as  it  stops  after  the  station  is  called.  Wood-y.  Lake  Shore  &  Mich- 
igan Southern  Ry.,  49  Michi  370,  s.  c.  8  Am.  &  Eng.  R.  R.  Cas. 
478 ;  Bridges  v.  Railway  Co.,  L.  R  6  Q.  B.  377 ;  Taber  v,  D.  L.  & 
W.  R.  R,  71  N.  T.  489. 

Campbell,  J. — Plaintiff  sued  for  a  personal  injury  which  befell 
her  on  leaving  a  train  at  the  Chicago  junction  of  defendant  with 
the  Detroit,  Lansing  &  Northern  Railroad,  three  miles  east  of 
Lansing.  She  had  been  traveling  on  defendant's  road  with  a 
ticket  which  went  to  Lansing  from  Chicago,  and  had  a  coupon  at- 
tached to  take  her  on  the  other  road  from  Lansing  to  Fowlerville. 
As  the  ordinary  stoppage  at  the  depot  of  defendant's  road  in  Lan- 
sing would  make  it  necessary  for  ner  to  cross  over  a  considerable 
distance  to  the  other  station  in  Lansing,  the  conductor  offered  to 
take  her  to  the  iunction  where  the  two  roads  met,  so  that  there 
need  be  no  difficulty  in  the  transfer. 

Just  before  arriving  at  the  junction,  and  when  the  train  was 
some  300  or  400  feet  from  it,  the  name  of  the  station  was  called 
out  by  the  proper  person,  and  the  cars  came  to  a  full  stop,  as  re- 

Suirea  by  law  before  reaching  crossings.  Plaintiff  at  once  left 
er  seat  and  hurried  to  leave  the  car.  It  does  not  appear  that  any 
person  employed  on  the  train  noticed  her.  She  went  down  the 
steps,  where  there  was  no  platform  or  other  convenience  for  land- 
ing, and  just  as  she  stepped  off  the  cars  were  suddenly  started 
again  to  go  forward  to  tne  depot,  and  she  fell  and  broke  her 
ankle.  When  the  depot  was  reacned  the  conductor  came  in  to  help 
her  out,  and  finding  she  was  not  in  the  car  backed  down  and  picked 
her  up  and  took  her  to  Lansing,  where  she  was  treated  by  a  sur- 
geon and  went  home  that  evening,  and  was  confined  to  her  bed 
and  house  some  weeks  while  recovering.  The  accident  happened 
early  in  the  morning,  during  daylight. 
18  A.  &  B.  B.  Gu.— 12. 
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The  defense  asked  the  court  to  take  the  case  from  the  jury,  whidk 
was  refused,  and  a  verdict  was  found  in  plaintiffs  favor. 

Upon  the  argument  in  this  court  the  defense  was  rested  on  the 
absence  of  proof  of  negligence.     While  there  was  some  evid^ioe 
tending  to  prove  contributory  negligence  in  plaintiff,  it  -wsis  not 
urffed  that  on  that  point  there  was  not  evidence  for  the  jury- 
it  has  been  held  in  some  States  that  in  cases  of  injury  on  rail- 
roads there  is  always  a  presumption  of  neghgence  against   the  de- 
fendant.    That,  however,  is  not  the  common  law,  and  is  not  the 
law  of  this  State.     According  to  the  doctrine  which  we  follow, 
negligence  must  be  shown  in  all  such  cases,  and  it  must  ap{>ear  to 
have  been  the  efficient  cause  of  the  injury  without  contributory 
fault  in  the  plaintiflE.  Chicago  &  N.  W.  Ky.  Co.  v.  Smith,  46  MicL 
504 ;  Brown  v.  Congress  &  fiaker  St.  Railway,  49  Mich.  153 ;  Hemy 
V.  Lake  Shore  &  Michigan  Southern  Ry.,  49  Mich.  495.     These 
cases  refer  to  a  line  of  emier  cases  in  our  own  court  and  elsewhere. 
It  is  also  well  settled  that  negligence  cannot  be  presumed  where 
nothing  is  done  out  of  the  usual  course  of  business,  unless  that 
course  itself  is  improper.     There  must  be  some  special  circnm- 
stances,  calling  for  more  particular  care  or  caution,  in  order  to 
make  a  Kabihty.     Stephenson  v,  G.  T.  R.  Co.,  34  Mich.  323 ;  G. 
R  &  Indiana  K.  R.  v.  Judson,  34  Mich.  606 ;  Flint  ARM.  Ry. 
ij.  Stark,  38  Mich.  714 ;   Downey  v.  Hendrie,  46  Mich.  498,  a  a, 
8  Am.  &  Eng.  R.  R.  Cas.  386 ;  Mich.  Cent.  R.  R.  v.  Coleman,  28 
Mich.  440 ;  Haas  v.  G.  R.  &  Ind.  R.  R.,  47  Mich.  401,  s,  a  8  Am. 
<fe  Eng.  R.  R.  Cas.  268 ;  Chicago  &  N.  W.  Ry.  Co.  v.  Smith,  46 
Mich.  504,  s.  c.  4  Am.  &  Eng.  K.  R.  Cas.  435 ;  Brown  v.  Congress 
<fe  Baker  St.  Ry.,  49  Mich.  163,  s.  c.  8  Am.  &  Eng.  R.  R.  Cas.  383 ; 
Henry  v.  Lake  Shore  &  M.  S.  Ry.,  49  Mich.  496,  s.  o.  8  Am.  & 
Eng.  K.  R.  Cas.  310. 

The  only  cause  of  the  mischief,  leaving  defendant's  carefulneoB 
or  negligence  out  of  view,  was  her  mistaken  supposition  that  the 
cars  Imd  stopped  for  the  station,  and  that  she  should  therefore  get 
out.  There  was  nothing  at  the  spot  to  indicate  a  landing  place, 
and  there  was,  at  the  proper  place,  a  short  distance  further  on,  a 
building  and  platform  appropriate  and  used  for  that  purpose. 
The  stoppage  of  the  cars  was  required  by  statute,*  as  well  as  by 
usage,  as  a  precaution  against  colusions.  The  calling  of  the  sta- 
tion was  not  shown  to  have  been  out  of  the  usual  course,  and  from 
the  distance  mentioned  we  can  hardly  conceive  it  should  have 
been  delayed.  No  one  representing  me  company,  whether  con- 
ductor or  brakeman,  is  shown  to  have  known  or  suspected  that 
plaintiff  had  put  herself  in  peril  or  left  her  place.  Nothing  is 
shown  which  put  them  in  fault  for  not  knowing  this. 

We  cannot  discover  anvthing  in  the  record  to  indicate  that  there 
was  any  act  or  any  omission  not  incident  to  the  constant  usage  of 
the  roaid,  or  indicating  fault.     The  starting  of  the  train  after  such 
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a  stoppa^  is  an  incident  plainly  contemplated  by  law.  The  com- 
pany, as  neld  in  some  of  tne  cases  above  cited,  cannot  be  expected 
to  treat  its  passengers  as  children,  or  to  put  them  under  restraint. 
Pai^engers  must  take  the  responsibility  of  informing  themselves 
concerning  the  every-day  incidents  oi  railway  travefing,  and  the 
company  could  not  do  business  on  any  other  basis.  This  case  does 
not  differ  in  principle  from  those  in  28  and  38  Michigan,  and  it 
resembles  some  of  the  others  very  closely.  The  law  does  not  afl^K 
any  responsibility  for  injuries  purely  accidental,  and  that  is  in 
onr  judgment  the  utmost  that  can  be  asserted  on  the  facts  pre- 
sented, if  plaintiflE  was  not  herself  neffligent. 

The  juQgment  should  be  reversed  with  costs,  and  a  new  trial 
granted. 

The  other  justices  concurred. 

Passengers  Hearing  Name  of  Station  Galled  Justified  in  Attempting 
to  AllghC — ^Where  a  Passenger  upon  a  railroad  train  hears  the  name  of  the 
station  called  which  is  his  destination,  and  the  train  soon  or  immediately 
thereafter  stops  in  the  dark,  the  passenger  may  safely  conclude  that  the 
train  has  stopjped  at  the  station,  and  if  under  this  helief  he  endeavors  to 
alight  and  is  m jured  owing  to  the  train  having  stopped  short  of  or  beyond 
the  station,  the  company  will  be  held  liable.  Central  R.  Co.  v.  Van  Horn, 
88  N.  J.  L.  188;  Columbus,  etc.,  R.  R.  Co.  v.  Farrell,  81  Ind.  408;  Taber  v. 
Delaware,  etc.,  R.  Co.,  71  N.  Y.  489;  Penna.  Co.  v.  Hoagland,  8  Am.  &  Eng. 
a  R.  Gas.  486;  Wood  v.  Lake  Shore  &  M.  S.  R  Co.,  49  Mich.  870;  s.  o.  8 
Am.  &  Ene.  R.  R.  Gas.  478;  Terre  Haute  &  Ind.  R.  R.  Co.  v.  Buck,  tn/nflk 
But  see  Pabst  v,  Baltimore,  etc.,  R.  Co.,  2  McA.  42. 

The  English  cases  are  to  the  effect  that  the  question  of  negligence  in  such 
case  is  for  the  jury.  Whittaker  v.  Manchester,  etc.,  R.  Co.,Ij.  R.  6  C.  P. 
404;  Petty  v.  Great  Western  R.  Co.,  L.  R.  5  C.  P.  461;  Wellor  v,  London, 
etc.,  R.  Go.,  L.  R.  9  C.  P.  126;  Bridges  v.  North  London  R.  Co.,  L.  R  7 
H.  L.  218. 

Other  Indications  Justifying  Passenger  in  Supposing  Station  has 
been  Beaehed.— Other  indications  that  the  train  has  reached  the  station 
may  be  sufficient  in  warranting  the  passenger  to  alight  besides  the  prior 
calling  of  the  name  of  the  station.  In  such  cases  also  the  company  will  be 
held  liable  for  an  injury  occasioned  by  a  failure  to  stop  at  the  station.  Rob- 
son  f .  N.  K  R  Co.,  10  L.  R.  271;  Jeffersonville,  etc.,  R  R  Co.  v,  Hendricks, 
41  Ind.  48;  Cockle  v.  London,  etc.,  R  Co.,  L.  R  7  C.  P.  821. 

Contributory  Negligence. — ^In  some  cases  the  passenger  is  so  clearly 
gaUty  of  contributory  negligence  as  to  preclude  the  right  of  recoyery. 
Frost  V.  Grand  Trunk,  etc.,  R  Co.,  10  Allen,  887;  Harrold  v.  Great  Western 
R  Co.,  14  L.  T.  (N.  8.)  440;  Lewis  v.  London,  etc.,  R  Co.,  L.  R  9  Q.  B.  66; 
(Sncinnati,  W.  ^M.  R  R  Ga  v.  Peters,  6  Am.  &  Eng.  R  R.  Gas.  126. 
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(Advance  Oat,  Iowa,  Oeiober  7, 1864.) 

A  pasDonger  on  a  train  that  reached  his  destination  about  midnight  failed 
to  get  off  because  he  was  asleep,  and  after  the  train  had  started  a  brakeman 
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aflked  him  if  he  did  not  intend  to  get  off  at  that  station,  and  that  if  he  did 
he  "had  better  be  getting  off  quick,"  upon  which  he  went  out  on  the  plat- 
form of  the  car  and  stepped  down  on  the  second  or  third  step,  to  look  out 
for  the  depot,  as  he  claimed,  when  the  train  gave  a  sudden  jerk  and  he  was 
thrown  to  the  ground  and  injured.  Held,  that  he  was  guilty  of  contzibiitoiy 
negligence,  and  not  entitled  to  recover  damages. 

Appeal  from  Appanoose  Circuit  Court. 

The  plaintiff  was  a  passenger  on  a  freight  train  operated  bj  the 
defendant,  and  claims  to  have  been  injured  because  of  the  negli- 

fence  of  the  employes  of  defendant  in  the  operation  of  the  tram. 
Vial   by  jury,  judgment  for   the   plaintiff,  and   tHe   defendant 
appeals. 

M.  A.  ZoWy  for  appellant. 

G.  Taylor  Wright^  Tcmnehill  dk  Fee^  and  Freetcmd-  cfe  MileSj 
for  appellee. 

Seevkrs,  J. — The  plaintiff  entered  the  train  at  Princeton,  and 
his  destination  was  Lineville.  The  train  reached  the  last-named 
place  about  midnight  of  a  dark  night,  and  the  caboose  in  which 
the  plaintiff  was  seated  was  stopped  seventy-five  or  100  yards  from 
the  depot.  Several  other  passengers  got  off  the  train,  but  the 
plaintiff  failed  to  do  so,  bec&use  he  was  sleeping  and  did  not  know 
when  the  train  stopped.  After  the  train  haa  started  to  leave  line- 
ville, as  the  plaintiff  testified,  a  brakeman  "  spoke  to  me  and  inquired 
if  I  didn't  wish  to  get  off  at  Lineville  ?  I  said  I  did.  The  answer 
was,  '  then,  if  you  are,  you  had  better  be  getting  off,  and  that 
quick.' "  Thereupon  the  plaintiff,  with  his  overcoat  over  his  arm, 
a  "  valise  "  in  his  nand,  started  for  the  rear  of  the  car.  The  jury 
found  the  train  was  then  moving  at  the  speed  of  seven  miles  an 
hour,  and  that  it  was  unsafe  to  leave  the  train,  and  that  a  reason- 
ably prudent  person,  acting  under  like  circumstances,  would  not 
have  attempted  to  leave  the  train.  The  speed  of  the  train  was  not 
checked,  and  the  plaintiff  passed  out  of  the  car  to  the  platf otdl 
and  stepped  down  on  the  second  or  third  step  for  the  purpose  oi 
looking  lor  the  depot,  as  he  testified.  How  long  he  remained  in 
that  position  is  uncertain,  but  only  a  short  time  intervened  before 
the  plaintiff  turned  partlv  or  wholly  around  for  the  purpose  of  re- 
gaining the  platform,  wnen  there  was  a  sudden  jerk  of  the  train, 
which  threw  him  from  the  platform  to  the  ground,  an<f  thereby 
his  injuries  were  received.  The  jury  founa  that  the  position  of 
the  plaintiff  on  the  steps  was  dangerous,  and  that  his  purpose  in 
placing  himself  there  was  to  leave  the  train  if  it  stopped.  The 
jury  found  the  engineer  was  not  negligent,  and  that  me  slack  in 
the  train  was  taken  up  in  the  ordinary  manner.  There  was  no  evi- 
dence tending  to  show  that  the  jerk  was  caused  by  the  negligence 
of  any  employ^  of  the  defendant. 

The  failure  to  stop  the  caboose  at  the  depot  did  not  contribute 
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to  the    accident,  because  the  plaintiff  was  then  sleeping  and  made 
no  attempt  to  leave  the  train  at  that  time.  The  only  evidence  tend- 
ing  to   show  the  station  was  not  called  or  announced  prior  to  the 
stopping  of  the  train,  is  that  of  the  plaintijBE  and  one  other  person, 
who  testify  they  did  not  hear  such  announcement ;  but  they  both 
testify    they  were  sleeping  when  the  train  stopped.     Of  course, 
such   evidence  has  no  tendency  to  establish  sucli  fact.     The  only 
remaining  ground  of  negligence  is  that  the  brakeman,  as  coimsel 
for  tlie  appellee  claim,  directed  the  plaintiff  "  to  get  off  quickly." 
What   the  brakeman  said  hardly  amounts  to  a  direction.     But  it 
may  be  said  he  advised  the  plaintiff  to  get  off  quickly,  and  conced- 
ing the  plaintiff  was  authorized  to  act  on  what  the  brakeman  said, 
aiia  that  he  cannot  be  regarded  as  being  guilty  of  contributory 
negligence  while  making  preparations  to  leave  the  car,  still  we 
think   that  thereafter  he  was  clearly  guilty  of  such  negligence. 
When  he  got  to  the  door  of  the  car  and  stepped  on  the  platform 
the  train  was  going  too  fast  to  enable  him  to  leave  the  train  with 
safety  ;  but  not  only  did  he  do  this,  but  stepped  down  on  the  sec- 
ond or  third  step,  and  thus  placed  himself  in  a  dangerous  position, 
and  while  in  such  position  the  jerk  came  and  thereby  he  was 
thrown  to  the  ground. 

The  accident  was  caused  by  the  plaintiff's  going  on  the  plat- 
form and  steps.     This,  undoubtedly,  was  the  proximate  cause  of 
his  injury.     Was  he  justified  in  placing  himself  in  that  position  ? 
We  think  not.     Conceding  the  brakeman  did  direct  the  plaintiff, 
when  in  his  seat  in  the  ca;r,  to  get  off  quickly,  this  would  not  jus- 
tify the  plaintiff  in  making  the  attempt  after  he  got  to  the  door  of 
the  car  and  saw  that  he  could  not  do  so  with  ssaety.     Unless  the 
plaintiff  intended  to  leave  the  car  if  he  could  do  so,  he  had  no 
right  to  pass  out  of  it  and  down  to  the  steps.     In  order  to  leave 
the  ear  heplaced  himseK  in  a  dangerous  position, as  the  jury  have 
found.     When  he  placed  himself  m  such  position  he  was  guilty  of 
contributory  negligence.  It  seems  to  us  that  when  the  jury  found 
that  the  plaintitt  was  in  a  dangerous  position  when  on  the  steps, 
that  it  must  logically  follow  that  he  cannot  recover,  and  the  jury 
should  have  so  K>und.   This  is  a  stronger  case  against  th^  plaintin, 
in  our  judgment,  than  Bon  v.  Railway  Pass.  Assur.  Co.,  66  Iowa, 
669.     There  are  cases  where  a  passenger  is  justified  in  taking 
risks — where,  by  the  negligence  of  the  company,  he  is  in  danger  oi 
being  carried  beyond  his  destination — ^and  we  are  not  prepared  to 
say  a  passenger  would  not  be  justified  in  making  the  attempt  to 
step  from  the  train  if  it  was. moving  slowly :  that  is,  it  would  he  a 

Jaestion  for  the  j'lry.     But  in  this  case  the  jury  liave  found  that 
le  plaintiff  voluntarily  placed  himself  in  a  dangerous  position, 
and  this,  it  seems  to  us,  ends  the  inquiry. 
In  our  opinion  the  plaintiff  is  not  entitled  to  recover. 
BeversecL 
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Paflsengerg  Alighting  From  MoTing  Train.— The  act  of  a  passenger  in 
iumpiiig  from  a  movini^  tiain  aiuouot^  toriuch  contributory  negligeoce  on 
his  part  as  will  bar  recoyerv  for  an  injury  occasioned  to  him.  Lucas  r.  New^ 
Bedford,  etc.,  R.  Co.,  6  Gray,  64;  Gavett  v.  Manchester,  etc..  R.  Co.,  16 
Gray.  501;  Jefferson ville,  etc.,  R.  Co.  v.  Hendricks,  Adm*r,  26   Ind    288; 
Dumont  v.  New  Orleans,  etc.,  R.  Co.,  9  La.  Ann.  441;  Railroad  Co.  v.  A«peii, 
^^  Pa.   St.   147  ;  Dougherty  v.  Chicago,  etc.,  R.  Co.,  86  HI.  467 ;  Morrison  9. 
Erie  R.  Co.,  56  N.  Y.  803 ;  Burr<iw8  v.  Erie  R.  Co.,  68  N.  Y.  556 ;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Fiynn,  1  Am.  &  Eng.  R.  R.  Cas.  340 ;  Price  v.  St  Loais. 
K.  C.  &  N.  R.  R.  Co.,  8  Am.  &  Eng.  R.  R.  Cas.  865;  Treat  v.  Boston  A  L. 
B.  R.  Co.,  8  Am.  &  Eng.  R.  R.  Cas.  428;  Lake  Shore  &  M.  a  R  Co.  v.  Ban^B. 
8  Am.  &  Eng.  R  R.  Cas.  426;  Jewell  v.  Chicago,  etc.,  R.  Co.,  6  Am.  A  Eag. 
E.  R.  Cas.  879:  Wabash,  etc..  R.  Co.  v.  Rector,  9  Am.  &£ug.  R.  R.  Gas.  d64; 
Houston,  etc.,  R.  Co.  v,  Leslie.  9  Am.  &  Eng.  R.  R.  Cas.  407 ;  Central  R.  B. 
&  B.-  Co.  V.  Letcher,  12  Am.  &  Ena^  R.  R.  Cas.  115. 

But  see  Chicago,  etc.,  R.  Co.  v.  Bonifield.  8  Am.  A  Eng.  R.  R.  Gas.  49S  ; 
Swigert  v.  Hannibal,  etc.,  R  R  Co.,  9  Am.  &  Eng.  R  R  Cas.  322;  Brooks  «. 
Boston  &  Maine  R  R  Co.,  16  Am.  &  Eng.  R  R  Gas.  845  ;  Edgar  et  vx  v. 
Northern  Ry.  Co.,  16  Am.  A  Eng.  R  R.  Cas.  847- 

How  far  Orders  of  Servants  Warrant  Passengers  in  Assnming  Danger- 
•as  Position  or  Doing  Dangerons  Act.— As  to  when  passengers  wiU  be 
justified  and  when  they  will  not.  by  reason  of  the  dirsctions  of  the  conductor, 
m  assuming  a  dangerous  position  or  doing  a  dangerous  act,  see  McIntTte  v. 
New  York,  etc..  R.  Co.,  87 N.  Y.  287;  CleTeland.  etc..  R  Co.  v.  Manson.  900hk> 
8t.  454;  Taber  v.  Delaware,  etc.,  R  Co.,  71  N.  Y.  489;  Central  R  Co.  v.  Van 
Horn,  88  N.  J.  L.  188  ;  Columbus,  etc.,  R  R  Co.  v.  Fanell,  81  Ind.  488; 
Delamatyr  v.  Milwaukee,  etc.,  R  R  Co.,  24  Wise.  578;  Evansville,  eta, 
R  R  Co.  V.  Duncan,  28  Ind.  441;  Pabst  v.  Baltimore,  etc..  R  Co.,  2  McA. 
42;  Georgia,  etc.,  R  R  Co.  v,  McCurdy,  45  Ga.  288;  Lambeth  v,  N.  C.  R  R 
Co.,  66  N.  Y.  494 ;  Filer  v.  New  York,  etc..  R  R  Co.,  68  N.  Y.  124;  Wyatt 
V.  Citizens  R  Co.,  55  Mo.  485;  Lovett  v.  Salem  R  Co..  9  Allen.  651 ;  Hazard 
V,  Chicago,  etc.,  R  Co.,  1  Biss.  508 ;  Chicago,  eta,  R  Co.  v.  Randol^  68 
HI.  510;  Columbus,  etc.,  R  R  Co.  v,  Powell,  40  Ind.  87;  Penna.  Co.  v.  Moag- 
land,  8  Am.  &  Eng.  R  R.  Cas.  486 ;  Little  Rock  A  Ft.  Smith  R  R  Co.  «L 
)iiles,  18  Am.  &  Eng.  R  R  Cas.  10. 
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Maugans. 

(61  Maryland  Reports,  68.) 

A  jroung  man  in  vigorous  health,  strong,  active,  and  in  the  full  _^ 
of  all  his  physicial  and  mental  faculties,  Jiaving  a  valise  containing  dott- 
ing in  his  right  hand,  and  a  basket  of  provisions  on  his  left  arm,  attempted 
in  broad  daylight  to  leave  a  railway  train  while  it  was  raovidg  slowly,  the 
distance  from  the  lower  step  of  the  car  to  the  platform  be^in^  only  eighteen 
inches,  and  in  doing  so  was  seriously  injured.  In  an  Hction  of  damages 
againHt  the  railroad  company  it  was  hela,  that  under  the  circumstances, 
in  voluntarily  stepping  from  the  car  when  it  was  in  motion,  and  when  he 
had  not  the  free  and  unrestricted  use  of  his  hands  and  arms,  the  plaintifF 
was  not  guilty  of  such  negligence  as  would  justify  the  court  in  taking  the 
from  the  consideration  of  the  jury. 
• 

Appeal  from  the  Circuit  Court  for  Washington  county. 

This  was  an  action  brought  by  the  appellee  to  recover  damagea 
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from  tlie  appellant  for  injiiries  he  sustained  through  its  negligence^ 
while  Blepping  from  one  of  its  cars  at  Green  Castle,  a  station  on, 
its  road.     The  plaintiff  testified  that  he  ^ot  upon  a  train  of  the 
defendant  at  IM^ugansville,  where  he  resided,  and  paid  his  passage 
to  Oreen  Castle,  a  regular  station  on  the  defendant's  road,  m  com- 
pany with  his  mother,  an  immaxried  sister,  a  married  sister,  with 
ner  Imsband  and  two  children,  aged  four  and  six  years ;  the  two 
children  and  a  valise  containing  the  clothing  of  his  married  sister 
and  two  children,  weighing  from  fifteen  to  twenty  pounds,  and  a 
basket  containing  provisions  for  his  sister  and  children,  wei^hin^ 
from  eight  to  twelve  pounds,  were  under  his  charge,  his  sisters 
hnBbaQd  having  gone,  before  the  train  stopped,  to  the  front  car  to 
look    after  lus  baggage,  which  the  defendant  refused  to  check, 
never    having  dieted  baggage  from  the  Maugansville  station; 
that,  as  the  train  approachea  Green  Castle,  he  carried  said  valise 
and  basket  to  a  short  seat  near  the  door  of  the  car,  preparatory  to 
leaving,  and  took  his  position  at  the  door  with  the  children,  with 
his  hand  upon  the  knob,  and  at  the  instant  the  train  stopped 
he  opened  tne  door  and  stepped  one  foot  out  on  the  platform  and 
pofised  the  children  out  on  the  platform  of  the  car,  where  some 
one  took  them  and  helped  them  down ;  that  he  immediately  turned 
around  for  the  valise  and  basket ;  as  he  did  so  his  mother  and  sis- 
ters immediately  followed  the  children  out ;  that  he  picked  up  the 
valise  and  basket  without  delay  and  started  to  go  out  of  the  cair, 
when  he  met  at  the  door  passengers  coming  in,  which  delayed  him 
an  instant,  and  as  soon  as  possible  he  got  upon  the  platform  of  the 
ear  in  which  he  had  been  riding  with  the  intention  of  leaT- 
ing  the  car, 'and  in  the  act  of  leaving  the  car,    with  the  basket 
on  his  left    arm   and   the   valise  in   his  right  hand,  he  thea 
noticed  that  the  train  was  beginning  to  move,  and  the  steps  of 
the  platform  of  that  car  being  fipl  of  persons  he  stepped  as  rap- 
idly as  he  could  to  the  platform  of  the  car  in  front,  and  from 
there  down  the  steps  on  to  the  station  platform,  which  was  level 
with   the  track,  wnile  the  train  was  m  slow  motion,  it  having 
moved  ten  or  twelve  or  probably  fourteen  feet  from  where  it  ha3 
been  standing ;  in  steppmg  from  the  last  step  of  said  car  to  the 
station  platform,  with  the  basket  on  his  left  arm  and  valise  in  his 
right  hand,  while  the  train  was  in  motion  as  aforesaid,  lie  fell 
and  was  injured  ;  that,  as  he  stepped  from  the  platform  of  the  car 
in  which  he  had  been  riding  to  the  platform  of  the  front  car,  he 
saw  the  brakeman  and  the  assistant  ticket  agent  standing  on  the 
steps  of  that  car ;  he  said,  "  Gentlemen,  make  room,  I  want  to  get 
off ; "  as  he  passed  down  the  steps  of  that  car  he  passed  the  brake- 
mam,  who  was  standing  on  the  second  step,  and  who  said  to  him, 
"Why  did  you  not  get  off  sooner?"  to  which  he  replied,  "  Because 
I  could  not ; "  on  the  third  or  last  step  stood  the  assistant  ticket  agent, 
and  as  he^  plaintiff,  passed  him  and  was  about  stepping  from  the  last 
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atep,  he,  the  said  ticket  agent,  placed   his  hand   on    plaintiffs 
shoulder  and  said,  "  Be  careful ;  you  might  fall ; "  plaintiff  sup- 
posed he  put  his  hand  on  him  to  assist  him  down ;  that  he  was 
prevented  from  taking  hold  of  the  railing  of  the  car,  because  the 
brakeman  and  the  assistant  ticket  agent  were  standing  on  the  steps 
with  their  backs  against  the  car;  that  the  left  hand  of  the  arm  on 
which  he  had  the  basket  was  free,  with  which  he  could  have  taken 
hold  of  the  rail  on  that  side  if  they  had  not  been  there,  and  he 
could  have  put  the  valise  in  the  other  hand,  and  would  have  had 
his  right  hand  free  if  these  men  had  not  been  on  the  steps.     In 
forming  the  intention  to  get  off  the  care,  and  in  the  act  of  getting 
off,  he  used  all  the  care  and  prudence  he  could,  and  he  used  afi 
the  haste  and  diligence  he  coiild  in  getting  off;  that  he  did  not 
give  any  notice  to  any  of  the  defendant's  agents  or  employes  (ex- 
cept as  before  stated)  that  he  intended  to  get  off  the  cars,  and  did  not 
request  tliem  to  stop  the  train  after  he  lound  it  was  in  motion  ;  that 
he  passed  off  the  train  as  rapidly  as  he  could — ^no  one  could  have  got- 
ten off  quicker  ;  that  liis  intention  was  to  get  off  the  train  after  he 
found  it  was  in  motion,  and  the  action  of  9ie  assistant  ticket  agent 
did  not  intluence  him  in  getting  off  the  train:  that  the  accident 
would  nor  have  occurred  if  he  had  not  stepped  off  the  train  ;  and 
that  it  is  more  hazardous  to  attempt  to  get  off  a  train  with  basket 
and  valise  than  without  them.     And  further,  that  neither  the  con- 
ductor nor  brakeman  were  at  the  steps  of  the  car,  on  the  arrival  of 
the  train  at  Green  Castle,  to  assist  the  passengers  with  their  chil- 
dren and  bag2;age  from  the  cars;  that  passengers  getting  on  were 
rushing  in    tlie  cars  before  those  destined  for  Green  Castle  had 
time  to  get   off,  and  that   plaintiff's    mother    and    sisters  were 
crowded  m  getting  down ;  that  the  brakeman  who  was  standing 
on  the  step  when  plaintiff  was  getting  off  did  not  offer  to  stop  the 
train  and  let  him  off,  nor  did  he  tell  plaintiff  it  was  dangerous  to 
attempt  to  leave  the  car  at  the  time  he  w^as  in  the  act  of  getting 
off,  nor  did  the  brakeman  in  any  way  assist  or  offer  to  assist  him 
in  getting  of,  by  relieving  him  of  his  baggage,  or  advising  him  as 
to  now  he  should  get  on ;  that  he  did  not  know  there  was  any 
danger  in  getting  off  the  train  whilst  it  was  moving  slowly,  ana 
that  if  he  had  known  there  was  he  would  not  have  gotten  on. 

The  defendant  offered  evidence  tending  to  prove  that  the  as- 
sistant ticket  agent  was  standing  on  the  third  or  last  step  of  the 
car,  and  that  he  did  not  notice  me  plaintiff  imtil  he  was  m  the  act 
of  getting  off  the  last  car-step  on  to  the  station  platform,  which 
was  eighteen  inches  down  from  the  last  step ;  that  the  train  had 
moved  at  least  fifty  feet  from  where  it  had  first  stopped ;  that 
there  were  eleven  passengers  let  off  the  train  at  that  station,  and 
thirteen  passengers  got  on  the  train  before  the  cars  started,  and 
the  train  reached  Green  Castle  on  time. 

Prayers  were  offered    on  both  sides,   but  their  insertion  is 
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deemed  unnecessary.     One  of  the  prayers  of  the  defendant,  which 
the  court  (Alvey,  tf.)  rejected,  was  as  follows : 

*•*  9.  That,  upon  the  undisputed  facts  in  this  case,  the  plaintiff  has 
sho'wrii  no  ground  of  action,  and  therefore  the  verdict  must  be  for. 
tlie   defenaant." 

The  defendant  excepted  to  the  rulines  of  the  court  and  ap- 
pealed, the  verdict  and  judgment  being  for  the  plaintiff. 
John  Siewa/ri  and  Georqe  W.  Smithy  Jr.^  for  tne  appellant. 
e/1  Clarence  Lcme  and  H,  H.  Keedy^  for  the  appellee. 

MiuLER,  J. — The  plaintiff  in  this  case  was  a  passenger  to  Green 
Castle,  an  intermediate  station  on  the  defendant's  road,  and  fell 
and  was  injured  in  leaving  the  cars  at  that  station.     He  alleges, 
and^  for  the  purpose  of  determining  the  single  question  presented 
by  this  appeal,  we  shall  assume  it  to  be  true,  that  those  in  charge 
ox  the  train  were  negligent  in  starting  it  before  time  had  been  al- 
lo^ved  for  passengers  to  leave  in  safety.     There  can  be  no  question 
as  to  the  duty  of  the  defendant  in  this  respect.     A  railroad  com- 
pany undertaking  the  carriage  of  passengers  to  an  intermediate 
{)oint  on  its  roaa  is  bound  to  stop  its  trains  there  a  sufficient 
ength  of  time  to  enable  all  passengers  whose  destination  is  that 
fK)int  to  alight  in  safety. 

But  the  undisputed  facts  are,  that  the  train  was  in  motion,  and 
the  plaintiff  knew  it  was  moving  when  he  stepped  from  it,  and 
that  he  had  at  the  time  a  valise  containing  clothing  which 
weighed  from  fifteen  to  twenty  pounds  in  his  right  hand,  and  a 
basket  containing  provisions  which  weighed  from  eight  to  twelve 
pounds  on  his  left  arm.  It  is  not  shown  that  he  was  directed 
or  requested  or  encouraged  thus  to  step  from  the  car  by  any 
agent  or  employ^  of  the  company,  or  that  he  would  have  been  in 
any  peril  if  he  had  remained  on  the  train,  or  that  he  was  under 
any  undue  excitement  or  alarm.  At  the  trial  it  was  contended  that 
by  thus  voluntarily  stepping  from  the  car  when  he  knew  it  was  in 
motion,  and  when  he  had  not  the  free  and  unrestricted  use  of  his 
hands  and  arms,  because  of  the  luggage  he  was  carrying,  he  was 
ffuilty  of  such  negligence  as  would  prevent  a  recovery,  and  that 
tlie  court  should  so  declare,  and  direct  a  verdict  for  the  de- 
fendant. The  refusal  of  the  court  below  thus  to  take  the  case 
from  tlie  jury  presents  the  only  question  that  has  been  argued  in 
this  court. 

Counsel  for  the  appellant  have  presented  their  side  of  the  ques- 
tion with  much  abiuty  and  force  of  argument,  but  we  cannot 
adopt  their  views  of  the  case.  We  agree  that,  while  the  question 
of  negligence  is  ordinarily  one  of  fact  and  not  of  law,  cases 
do  occur  (and  perhaps  the  number  of  such  cases  is  increasing)  in 
which  it  becomes  the  duty  of  the  court  to  interpose  and  withdraw 
them  from  the  consideration  of  the  jury.     The  case,  however,  must 
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be  a  very  clear  one  to  justify  a  court  in  taking  upon  itself  this  re- 
sponsibility ;  it  must  present  some  prominent  ana  decisive  act  in 
regard  to  the  effect  and  character  of  which  no  room  is  left  for  or- 
dinary minds  to  differ.  Fitzpatrick's  Case,  35  Md.  46;  Stans- 
bury's  Case,  64  Md.  655.  Accidents  occur  and  injuries  are  in- 
flicted under  an  almost  infinite  variety  of  circumstances,  and  it  is 
quite  impossible  for  the  courts  to  fix  the  standard  of  duty  and 
conduct  by  a  general  and  inflexible  rule  applicable  to  all  cases,  so 
that  a  departure  from  it  can  be  pronounced  negligence  in  law. 
The  rule  that  requires  a  party  before  he  crosses  a  railroad  track  to 
stop,  look  and  listen  for  approaching  trains,  which  has  been  gen- 
erally adopted  by  the  courts,  is  the  only  one  that  approaches 
universality  of  application  in  reference  to  a  particular  class  of  ac- 
cidents, fiut  there  is  no  such  general  accora  of  judicial  opinion 
and  precedent  in  reference  to  attempts  to  leave  a  car  while  it  is 
in  motion.  The  cases  cited  in  the  briefs  of  counsel  on  both  sides 
show  very  clearly  that  the  weight  of  authority  is  against  the 
proposition  that  it  is  always,  as  matter  of  law,  negligence  and 
want  of  ordinary  care  for  a  person  to  attempt  to  get  off  from 
a  car  when  it  is  in  motion.  This  proposition  was  pressed  upon^ 
the  Court  of  Appeals  of  New  Yort  in  the  case  oi  Morrison  d. 
Erie  Railway  Co.,  56  N.  T.  302 ;  but  Folger,  J.,  in  delivering  the 
opinion  of  the  court  in  that  case,  said :  "  W  ere  I  disposed  to  accede 
to  it  upon  principle,  which  I  am  not,  I  should  feel  myself 
precluded  l)y  prior  decisions  of  this  court,  and  influenced  to  a 
contrary  conchision  by  those  of  other  courts.  The  rule  estab- 
lished, and  as  I  think  the  true  one,  is,  that  all  the  circumstances 
of  each  case  must  be  considered  in  determining  whether  in  that 
case  there  was  contributory  negligence  or  want  of  ordinary  care, 
and  that  it  is  not  sound  to  select  one  prominent  and  important 
fact  which  may  occur  in  many  cases,  and  to  say,  that  being 
present,  there  must,  as  matter  of  law,  have  been  contributory 
neffligence.  The  circumstances  vary  infinitely,  and  always  affect 
ana  more  or  less  control  each  other.  Each  must  be  duly  weighed 
and  relatively  considered  before  the  weight  to  be  given  to  it  is 
known." 

In  the  present  case  counsel  for  the  company  rely  solely  upon 
the  prominent  fact  that  the  plaintiff  attempted  to  leave  the  train 
while  it  was  in  motion,  and  when  he  was  so  cumbered  with  lug- 
gage as  not  to  be  able  to  use  the  railing  on  either  side  of  the  car- 
steps  as  a  protection  or  aid  in  stepping  to  the  platfonn,  and  they 
insist  that  such  an  act  would  he  universally  condemned  by  per- 
sons of  ordinary  intelligence  and  common  prudence  as  culpable 
negligence  or  reckless  carelessness.  But  there  are  other  facts  and 
circumstances  which  must  be  considered.  The  plaintiff  testified 
(and  for  the  purpose  of  the  question  we  are  considering  we  must 
assume  his  testimony  to  be  true)  that  at  the  time  he  made  the  step 
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or  jump  the  tram  was  in  dow  motion,  not  having  moved  mors 
than  f oTiTteen  feet  from  where  it  had  been  standing.     The  dis- 
taace   from  the  lower  step  of  the  car  to  the  platform  was  but 
eighteen  inches,  and  it  was  broad  daylight  at  the  time.     He  was 
tvrenty-nine  years  of  age  on  the  day  the  accident  happened,  active, 
strong  and  in  vigorous  health,  and  a  blacksmith  by  occupation.    In 
onr  judgment  thcsse  circumstances  have  a  very  important  bearing 
upon  the  question  before  us ;  for,  while  it  may  be  true  that  every 
one  'would  pronounce  it  an  act  of  reckless  imprudence  for  a  per- 
son to  jump  from  a  train  of  cars  when  in  rapid  motion,  or  at  night 
and  in  the  dark,  when  dangers  or  obstructions  that  could  not  be 
aeen  T^ere  in  the  way,  or  for  a  person  of  impaired  health  and  in  a 
^weaki  phvsical  condition,  or  of  an  advanced  age,  to  make  the  at- 
tempt wnen  the  train  was  in  slow  motion,  we  do  not  think  the 
same  nnanimity  of  opinion  would  exist  in  reference  to  an  attempt  to 
step  down  eighteen  mches  to  a  platform  from  a  train  moving  very 
alo^T,   made  in  broad  daylignt  by  a  young  man  in  vigorous 
health,  strong,  active,  and  in  the  full  possession  of  all  his  physical 
sand  mental  raculties,  even  though  he  might  have  had  a  valise  in 
one  hand  and  a  basket  in  the  omer.     It  is  matter  of  common  ob- 
servation and  experience  that  those  who  are  young,  healthy  and 
virorous  frequently  do  acts  and  assume  risks  whi^  it  would  be 
cmpable  n^hgence  in  others  of  feeble  health  or  advanced  age  to 
attempt    At  all  events  we  are  clearly  of  opinion  that  whether 
there  was  negligence  or  want  of  ordinary  care  in  the  conduct  and 
acta  of  the  ^aintiff,  under  all  the  circumstances  of  this  case,  is  a 
question  in  regard  to  which  reasonable  men  may  honestly  enter- 
tain different  views.     This  being  so,  it  follows  tnat  we  must  sus- 
tain the  refusal  of  the  court  below  to  withdraw  the  case  from  the 
consideration  of  tlie  jury ;  for,  as  has  been  well  said  by  Cooley, 
C.  J.,  in  Van  Stimburg's  Case,  17  Mich.  99,  "  When  the  question 
irises  upon  a  state  of  facts  on  which  reasonable  men  may  fairly 
arrive  at  different  conclusions,  the  fact  of  negligence  cannot  oe 
determined  until  one  or  the  other  of  these  conclusious  has  been 
drawn  bv  the  juiy.   The  mf erences  to  be  drawn  from  the  evidence 
most  either  be  certain  and  incontrovertible,  or  they  cannot  be  de- 
cided upon  by  the  court.     Negligence  cannot  be  conclusively  es- 
tablished by  a  state  of  facts  upon  which  fair-minded  men  may 
well  differ.'^ 

This  disposes  of  the  only  controversy  in  the  case,  as  no  objec- 
tion has  been  urged  to  the  rulings  of  the  court,  made  upon  the 
assumption  that  the  question  of  negligence  was  to  be  left  to  the 
juiT,  and  it  follows  that  the  judgment  must  be  affirmed. 
Judgment  affirmed. 

When  Art  of  Passenger  in  Alighting  from  Moving  Train  is  not  Con- 
tritalory  Negligence  par  «e.— It  is  not  always  oontributorj  negligenoe 
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per  96  for  a  passenger  to  endeavor  to  get  on  or  off  a  moving  train.  When  tibe 
train  is  moving  very  slowly,  the  distance  to  the  ground  very  small,  and  tiw 
party  in  question  vigorous  and  active,  the  question  of  oontributory  ii^;li- 
geuce  18  for  the  jury.  Illinois,  etc.,  R.  Co.  v.  Able,  59  111.  131 ;  Kentucky. 
etc.,  R.  Co.  V,  Dills,  4  Bush.  598 ;  Doss  v.  liissouri,  etc.,  R.  Co.,  59  Mo.  27 ; 
Chicago  &  Alton  R.  Co.  v.  Bonifield,  8  Am.  &  Eng.  R.  R.  Cas.  493. 

When  Train  has  not  StoppiMl  Sufficient  Titu*«  to  Allow  PassesMr  to 
Alight,  Act  of  Stepping  oif  MoTing  Train  is  not  Contribatorj  Negli- 
gence per  se* — ^Where  the  train  has  not  stopped  a  sufficient  length  of  tune 
to  permit  a  passenger  to  alight,  the  question  of  his  contributoiy  negligence 
in  attempting  to  get  off  after  the  train  has  started  is  for  the  jury.  Penn- 
^Ivania  K.  R.  Co.  r.  Kilgore,  32  Pa.  St.  292  ;  Loyd  v.  Hannibal  &  St.  Joe 
R.  Co..  58  Mo.  509 ;  Morrison  v.  Erie  R.  Co.,  56  N.  Y.  302 ;  Swigert  t?.  Han- 
nibal &  St.  Joe  R.  R.  Co.,  9  Am.  &  Eng.  R.  R.  Cas.  822 ;  Edgar  and  ^Wife  v. 
Northern  R.  Co.,  16  Am.  &  Eng.  H.  R.  Cas.  347  ;  Brooks  v.  Boston  Sc  Me.  -R. 
R.  Co.,  16  Am.  &  Eng.  R.  R.  Cas.  845 ;  Treat  v.  Boston  &  Lowell  R.  Co.,  3 
Am.  &  Eng.  R.  R.  'Cas.  428;  Knowlton  v.  Milwaukee  City  R.  Co.,  16  Am.  & 
Eng.  R.  R.  Cas.  880. 

But  see,  contra,  Jewell  v.  Chicago,  ete.,  R.  Co.,  6  Am.  &  Eng.  B.  R. 
Gas.  879. 

Stepping  ofT  Platform  of  Street  Gar  in  Motion  is  not  Contribiitory 
Negligence  per  se* — In  the  case  of  street  cars,  the  conduct  of  a  paasenger 
in  jumping  from  the  car  while  moving  does  not  amount  to  contributory 
negligencei>er  se.  The  question  is  always  for  the  jury.  Philadelphia  CSty 
Pass.  By.  Co.  v.  Hassard,  75  Pa.  St.  867;  Wyatt  v.  Citizens*  Ry.  Co..  65  Mo. 
485;  Cnasey  t;.  Hestonville.  ete.,  R.  R.  Co.,  75  Pa.  St.  88;  Rathbonev.  Union 
R.  Co.,  18  Am.  &  Eng.  R.  R.  Cas.  58. 

But  see,  contra,  Nichols  v.  Sixth  Ave.  R.  R.  Co.,  88  N.  Y.  181. 


Pennsylvania  Company 

V. 

Dban. 

(92  Indiana  Reports,  459.) 


A  complaint  against  a  railroad  company  for  a  personal  injury  alle^ 
that  the  plaintiff,  without  his  fault  or  negligence,  was  injured  thus:  '*  BemA[ 
on  one  of  said  defendant's  trains,  the  servants  of  the  defendant,  while  saia 
train  was  in  motion,  ordered  and  compelled  him  to  jump  from  said  train, 
the  coaches  of  which  passed  over  his  lower  limbs,"  whereby,  etc.;  "that 
said  injuries  were  committed  and  perpetrated  upon  him  by  the  carelessnesB 
and  negligence  of  the  defendant's  servants,"  eto.  Held,  that  the  refusal  of 
a  motion  to  make  more  specific,  by  showing  by  what  right  the  plaintiff  was 
on  the  train,  and  also  more  particularly  the  negligence  of  the  defendant's 
servants,  was  error. 

Fbom  the  Clark  Circuit  Court. 

S.  Stansifer  and  W.  I),  Stcmsifer^  for  appellant. 

J.  O.  Howa/rd^  —  Whitaker  and  —  Pa/r8on$j  for  appellee. 

Hammond,  J. — The  appellee,  being  a  minor,  bronrfit  this  action 
by  his  prochem  a/m/i  against  the  appellant  and  the  J eflEersonville, 
Madison  &  Indianapolis  Bailroad  Company,  to  recoyer  damages 
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for  an  injury  received  upon  defendants'  railroad.  The  defendants 
severed  in  their  defences.  Tiie  case  was  tried  by  a  jury,  resulting 
in  a  verdict  andjudgment  in  favor  of  the  Jeffersonville,  Madison 
&  Indianapolis  Ivailroad  Company,  but  against  the  appellant. 

The  appellant  at  the  proper  time  moved  that  the  appellee's 
complaint  be  made  more  specific.  This  motion  was  overruled. 
It  tnen  demurred  unsuccessfully  to  the  complaint.  Its  motion 
for  a  new  trial  was  also  overruled.  To  these  rulings  proper  ex- 
ceptions were  taken,  and  the  assignment  of  errors  calls  their  cor- 
rectness in  question  in  this  court. 
The  complaint  was  as  follows : 

"The  complainant,  Frank. B.  Dean,  who  is  an  infant  and  sues 
by  his  next  friend,  John  Rauschenberger,  complains  of  the  de- 
fendants,  the    Pennsylvania  Company    and    the    Jeffersonville, 
Madison  &  Indianapolis  Bailroaa,  and  says  that  on  the  14th 
day  of   February,  1880,  in  the  city  of  Jeffersonville,  Indiana,  the 
grievances  hereinafter  set  out  were  done  and  committed  to  and 
upon  him  by  the  servants,  agents  and  employes  of  the  defendants, 
and  that  at  the  time  the  injuries  were  innicted  upon  him  he  was 
without  fault  or  negligence  -contributing  to  the  same.     He  says 
that  the  defendants  are  corporations,  created  by  law,  and  having 
authority  to  carry  on  their  business,  viz.,  that  of  a  steam  railway 
in  the  State  of  Indiana,  having  all  the  privileges  usually  conferred 
ly  law  upon  such  corporations.    He  says  that  under  defendant 
Pennsylvania  Company's  control  and  lesseeship  is  a  local  railway, 
operated  and  run  by  steam  locomotives,  connecting  the  cities  of 
Louisville,  Jeffersonville  and  New  Albany,  by  way  of  the  Ohio 
river  bridge  ;  and  that  said  local  railway  runs  through  a  portion  of 
the  city  oi  Jeffersonville,  Indiana,  a  portion  of  which  Ues  between 
Wall  and  Spring  streets ;  that  while  passing  over  said  road,  and  while 
between  said  streets  in  said  city,  the  infant  plaintiff  Frank  B. 
Dean  being  on  one  of  said  defendants'  trains,  the  agents,  servants 
and  employes  of  said  defendants,  while  said  train  was  in  motion, 
ordered  and  compelled  said  infant  plaintiff  to  jump  from  said 
train  of  cars,  the  coach  or  coaches  of  which  passed  over  his  lower 
limbs,  breaking  his  leff,  maiming  and  horriblv  crushinff  his  feet, 
and  otherwise  painfully  bruising  his  body,  from  whiSi  iniuries 
said  plaintiff  has  been  rendered  an  invalid  for  life.     Plaintiff  al- 
leges and  charges  that  said  injuries  were  committed  and  perpe- 
trated upon  him  by  the  carelessness  and  negligence  of  the  agents, 
servants  and  employes  of  said  defendants,  to  his  gre&t  damage  in 
the  sum  of  $20,000 ;  and  that  said  infant  plaintin,  he  avers,  was 
without  fault  or  negligence  which    contributed  to  the    same. 
Wherefore,''  etc. 

The  defendants,  in  their  motion  to  have  the  complaint  made 
more  specific,  asked  that  the  appellee  be  required  to  show  by 
proper  averment  of  facts  by  what  right  he  was  upon  the  train  at 


190  PENNSYLVANIA  COMPANY  V.   DEAN. 

the  time  of  receiving  the  injury ;  and  also  that  he  be  reqoired  to 
make  the  averments  of  negligence  upon  the  part  of  the  defend- 
ants' agents  and  servants  more  specine. 

The  averment  of  the  complaint  simply  shows  that  the  appellee 
was  on  the  appellant's  train  when  he  was  ordered  and  commanded 
to  jump  off.  Whether  he  was  there  as  a  passenger,  an  emploje 
or  a  trespasser,  does  not  appear.  We  think  the  appellant  was  en- 
titled to  have  the  appellee  allege  in  his  complaint  in  what  capa- 
city he  was  upon  the  train.  The  rights  and  liabiKties  of  the 
appellant  could  not  intelligently  be  adjudicated  without  the 
knowledge  and  consideration  of  tne  fact  thus  sought  to  be  devel- 
oped, n  the  appellee  was  upon  the  train  as  a  passenger,  having 
paid,  tendered  or  been  in  readiness  to  nay  his  fare,  then  the  ap- 
pellant was  charged  with  a  very  high  auty  and  responsibility  to 
carry  him  safelv  and  to  protect  him  from  the  wrongrul  and  negli- 

fent  acts  of  all  its  employes,  whereby  his  security  mi^ht  have 
een  endangered ;  and  in  such  case,  if  from  a  failure  to  oischarge 
this  duty  the  appellee  received  an  injury,  the  appellant  would  be 
liable  for  damages  therefor.  Chicago,  etc.,  R.  K.  Co.  v.  Flexman, 
103  HI.  546,  s.  o.  8  Am.  &  Eng.  R.  R.  Cas.  354 ;  GiUenwater  v. 
Madison,  etc.,  R.  R.  Co.,  5  Ind.  339 ;  Jeffersonville  R.  R.  Co.  v, 
Hendricks,  26  Ind.  228 ;  Evansville,  etc.,  R.  R.  Co.  v.  Duncan,  28 
Ind.  441 ;  Jeffersonville,  etc.,  R.  R.  Co.  v,  Riley,  39  Ind.  568 ;  Co- 
lumbus, etc.,  R.  W.  Co.  V.  Powell,  40  Ind.  37 ;  Ohio,  etc.,  R,  W. 
Co.  V.  Selby,  47  Ind.  471;  Jeffersonville,  etc.,  R.  R.  Co.  v.  Parma- 
lee,  51  Ind.  42 ;  Cleveland,  etc.,  R.  R.  Co.  v.  Newell,  75  liid.  54% 
8.  o.  8  Am.  &  Eng.  R.  R.  Cas.  377 ;  Terre  Haute,  etc.,  R  R.  Co. 
V,  Jackson,  81  Ind.  19,  s.  o.  6  Am.  &  Eng.  R.  R  Cas.  178. 

If,  however,  the  appellee  was  on  the  train  as  an  employ^,  the 
appellant  would  not  be  liable  for  an  injury  resulting  from  an  act  of 
a  co-employ6  unless  it  was  shown  that  such  co-empToy6  was  incom- 
petent or  unfit  for  the  employment  in  which  he  was  engaged,  and 
that  the  appellant  was  guilty  of  negligence  in  engaging  or  retaining 
him  in  its  service.  Columbus,  etc.,  K.  W.  Co.  v.  Arnold,  31  Ind 
174;  Pittsburgh,  etc.,  R  W.  Co.  v.  Ruby,  38  Ind.  294 ;  Hilde- 
brand  v.  Toledo,  etc.,  R.  W.  Co.,  47  Ind.  399 ;  Gormley  v.  Ohio, 
etc.,  R.  W.  Co.,  72  Ind.  31,  s.  o.  5  Am.  &  Eng.  R  R  Cas.  681 ; 
Ohio,  etc.,  R.  W.  Co.  v.  CoUam,  73  Ind.  261,  s.  o.  5  Am.  <fe  j^^ 
R.  R  Cas.  684. 

But  if  the  appellee  was  on  the  train  without  right,  being  a 
mere  trespasser,  the  fact  that  the  injury  was  occasioned  by  the 
negligence  or  unlawful  acts  of  the  appellant's  employes  would 
not  make  the  appellant  liable  unless  it  further  appeared  that  the 
acts  complained  of  occurred  within  the  scope  of  the  servants'  em- 
ployment. Everhart  v.  Terre  Haute,  etc,  K.  R.  Co.,  78  Ind.  292 : 
Flower  v.  Pennsylvania  R  R  Co.,  69  Pa.  St.  210 ;  Towanda  Coal 
Oo.  v„  Heeman,  86  Pa.  St.  418 ;  Golden  v.  Newbraud,  52  Iowa,  59 ; 
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Marion  v.  Chicago,  etc.,  E.  E.  Co.,  59  Iowa,  428 ;  New  Orleans, 
etc.,  R.  R  Co.  V,  Harrison,  48  Miss.  112 ;  Wright  v.  Wilcox,  19 
Wend.  343  ;  Mali  v.  Lord,  39  N.  T.  881 ;  Fraser  v.  Freeman,  43 
N.  Y.'566  (3  Am.  E.  740) ;  Little  Miami  E.  E.  Co.  v.  Wetmore, 
19  Ohio  St.  110. 

'The  above  legal  propositions,  abnndantly  sustained  by  the 
aathorities  cited,  show  that  the  capacity  in  which  the  appellee 
^WBfi  npon  the  train  at  the  time  of  the  wrong  complained  of  was 
an  indispensable  fact  to  consider  in  determming  the  appellant's 
liability. 

We  think,  also,  that  the  appellee  should  have,  been  required  to 
make  his  complaint  more  specific  respecting  the  negUgence  of  the 
appellants  employ^  He  alleges  in  nis  complaint  that  the  train 
was  in  motion,  but  whether  moving  rapidly  or  slowly  is  not  stated. 
The  averment  might  be  true,  and  yet  the  train  moving  at  such  a 
moderate  rate  of  speed  as  not  to  make  the  alighting  from  it 
necesBarily,  or  even  probably,  dangerous. 

The  appellant,  without  giving  his  age,  states  that  he  was  an  in- 
fant.    This  would  have  been  tnie  if  he  was  ever  so  near,  but  not 
•  quite,  twenty-one  years  of  age.     The  simple  averment  of  infancy 
conveys  no  adequate  idea  of  his  ability  or  inability  to  take  care  of 
himself.     It  is  alleged  that  the  appellant's  agents,  servants  and 
employes  ordv'red  and  compelled  the  appellee  to  jump  from  the 
train.     These  are  conclusions.     What  was  done  in  oraering  and 
compelling  him  to  jump  from  the  train  should  have  been  stated. 
Facts  not  conclusions  should  have  been  averred,  showing  how  and 
the  circumstances  under  which  the  appellee  was  ejected  from  the 
train,  together  with  such  other  matters  pertaining  to  the  injury 
as  would  enable  the  court,  in  ruling  on  the  demurrer  to  the  com- 
plaint, to  determine  whether  the  appellant,  on  the  facts  stated, 
was  liable.     It  is  too  plain,  we  think,  for  controversy,  that  the 
appellant's  motion  to  require  the  appellee  to  make  his  complaint 
more  specific  should  have  been  sustained.     The  overruling  of 
that  motion  was  an  error  for  which  the  judgment  below  will  nave 
to  be  reversed.     Sec.  376,  E,  S.  1881 ;  Cincinnati,  etc.,  E.  E.  Co. 
V.  Chester,  57  Ind.  297;  Yolger  v.  Sidener,  86  Ind.  545;  1 
Works  Pr.,  Sec.  493. 

The  conclusion  reached  makes  it  unnecessary  to  consider  other 
allied  errors. 

Judgment  reversed,  at  appellee's  costs,  with  instructions  to  the 
court  below  to  sustain  the  motion  to  make  the  complaint  more 
specific  as  to  Ihe  points  referred  to  in  this  opinion,  ana  for  further 
proceedings. 
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Indiana,  Bloohington  &  Westbbn  Sailway  Go. 

BUBDOB. 

(04  Indiana  Reports,  46.) 

A  alleged  in  hiB  oomplaint  that  he  was  riding  on  the  platform  of  one  of 
the  cars  of  the  company  defendant  in  accordance  with  a  custom  on  ttie  put 
of  the  company  to  permit  passengers  to  >iand  there,  and  was  thrown  to  the 
ground  by  the  wilful  and  reckless  act  of  the  engineer  in  starting  Uie  train 
with  a  jerk.  Hdd,  that  the  company  was  liable  for  such  an  act  on  the  put 
of  its  servant,  and  further,  that  the  act  being  alleged  to  be  wilful,  no  alliega- 
tion  of  freedom  from  contributory  n^Iigence  was  necessarr.  Hdd^  there- 
fore, that  a  demurrer  to  the  complaint  was  properly  overruled. 

The  evidence  in  the  case  being  insufficient  to  show  that  the  injury  was 
wilful,  hdd,  tiiat  the  plaintiff  was  not  entitled  to  judgment 

• 

From  the  Superior  Court  of  Marion  county. 
(7.  TT.  Fan/rhrnks^  A,  C.  Ha/rria  and   W,  S.  CaZhvnSj  for  ap- 
pellant. 

E,  A,  Parker^  .for  appellee. 

BicKNELL,  C.  0. — The  complaint  of  the  appellee  alleged  that 
the  plaintiff,  who  was  a  day  laborer,  took  passage  on  one  of  the 
defendant's  trains  at  the  Western  Elevator,  west  of  White  river, 
in  Marion  county,  intending  to  ride  thereon  to  the  Union  depots 
in  Indianapolis ;  that  he  paid  his  fare ;  that  it  was  the  custom  of 
such  passengers  on  said  train,  with  the  knowledge  and  consent  of 
those  in  charge  of  the  train,  to  ride  upon  the  platforms  outside  of 
the  car,  and  pay  their  fares  there ;  tnat  plaintiff,  in  accordance 
with  such  custom,  and  with  such  knowledge  and  consent,  was 
standing  on  such  a  platform  ;  that  in  the  corporate  limits  of  the 
city  of  Indianapolis,  and  while  the  speed  of  the  train  was  more 
than  ten  miles  an  hour,  the  train  was  almost  entirely  stopped  to 
give  time  for  the  adjustment  of  a  switch,  and  that  immediately 
after  such  adjustment  the  defendant's  engineer  on  said  train,  in  a 
wilful,  reckless,  careless  and  unlawful  manner,  let  on  such  a  vol- 
ume of  steam  to  the  engine  as  caused  said  train  to  jump  and  jerk 
into  immediate  movement  at  a  veiy  l^i^  ^^^  unlawful  rate  of 
speed  in  said  city,  whereby  the  phdntm,  without  his  fault,  was 
thrown  violently  to  the  ground  and  his  collar  bone  was  broken, 
and  other  personal  injuries  were  by  him  sustained,  to  his  damage 
$5,000. 

A  demurrer  to  this  complaint,  for  want  of  facts  sufficient,  was 
overruled.  The  defendant  answered  bv  a  general  denial  A  jury 
at  the  special  term  returned  a  verdict  tor  the  plaintiff  for  $250. 
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The    defendant's  motion  for  a  new  trial  was  overraled ;  judgment 
'vras   rendered  on  the  verdict.     The  defendant  appealed  to  the 
Bopeirior  court  in  general  term,  assigning  for  error  there  the  over- 
ruling of  the  demurrer  to  the  complaint  and  tlie  overruling  of 
tlie  motion  for  a  new  trial.     The  court,  in  general  term,  affii*med 
tlie  judgment  of  the  court  in  special  term.   The  defendant  appeals 
to    triis  court,  and  assigns  for  error  here  the  affirmance  by  the 
superior  court  in  general  term  of  the  judgment  at  the  special  term. 
As  the  complaint  charges  a  wilful  injury,  it  presents  no  Question  as 
to  contributory  negligence.      Terre  Haute,  etc.,   R.   K.   Co.  v. 
G-raham,  46  Ind.  239 ;  Jeffersonville,  etc.,  R.  E.  Co.  v.  Goldsmith^ 
47  Ind.  43 ;  Evansville,  etc.,  R.  R.  Co.  v.  Lowdermilk,  15  Ind.  120. 
A.  railroad  company  may  be  liable  for  the  wilful  acts  of  its  employ^ 
'within  the  scope  of  their  employment.    Jeffersonville  R.  R.  Co.  v* 
Hogers,  38  Ind.  116 ;  Indianapolis,  etc.,  R.  R.  Co.  v,  McClaren, 
62  Ind.  556.     There  was  no  error  in  overruling  the  demurrer  to 
the  complaint. 

The  principal  question  arising  on  the  motion  for  a  new  trial  is, 
was  the  verdict  sustained  by  sumcient  evidence?.  A  verdict  can- 
not be  disturbed  where  there  is  any  competent  evidence  tending 
to  support  it.  Under  the  allegations  of  tue  complaint  here,  there 
ooula  be  no  recovery  unless  the  injury  were  proved  to  have  been 
wilf uL  We  think  there  was  no  evidence  tending  to  show  a  wilful 
injnjy. 

The  plaintiff  testified :  "  After  they  run  through  into  the  east 
end  of  the  bridge  thev  slacked  up  to  throw  the  switch ;  they  did 
not  stop  right  still ;  they  stopped  very  near  still ;  and  as  Qnick  as 
the  switch  was  turned  they  made  a  surge  and  went  oflc  with  a 
Quick  start.  I  had  my  right  hand  hold  oi  the  rail  as  they  made 
tne  surge,  and  it  threw  me  off  on  this  side  of  the  switch.  *  *  *  * 
It  stopped  just  all  at  once ;  you  may  say  it  started  the  same  way ; 
*  *  *  it  jerked  every  one  on  the  train ;  *  *  *  it  gave  the  train  a 
jerk  and  throwed  me  off.  I  could  not  hold ;  it  jerked  so  quick 
that  it  broke  my  hold  and  throwed  me  off  on  the  side  of  the  track. 
I  was  there  a  minute  or  two  until  I  got  up ;  it  broke  my  collar 
bone  and  I  was  hurt  aU  through.  There  were  three  persons  on 
the  platform ;  nobody  was  tnrown  off  but  me ;  the  train  was 
then  running  at  the  rate  of  ten  miles  an  hour."  Upon  cross^ 
examination,  the  following  question  was  put  to  the  plaintiff :  ^^  If 
I  understand  von,  what  you  mean  to  say  is,  that  the  train  came 
across  the  bridge  at  the  rate  of  eight  or  ten  miles  an  hour,  and 
without  slacking  much,  and  then  tney  put  on  steam  and  jumped 
off  BO  rapidly  as  to  loosen  your  hold  of  your  hand  on  the  platform 
rail  and  throw  you  headlong  into  the  dutch? "  Answer.  "  Yes, 
sir."  The  foregoing  was  the  testimony  on  behalf  of  the  plaintiff 
as  to  the  manner  of  the  injury. 
There  was  evidence  on  behalf  of  the  defendant  that  the  plain* 
18  A.  ft  E.  B.  Cas.— 18. 
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tiff  told  one  Greiner,  shortly  after  the  accident,  "  that  he  wanted 
to  get  off  at  West  street ;  the  train  slacked  np  and  he  was  on  the 
platform  and  wanted  to  get  off,  and  just  at  the  moment  he  was 

fohig  to  get  off  they  puued  out  at  full  speed,  and  the  pull  throwed 
im  off."  This  conversation  was  denied  by  the  plaintiff. 
The  foregoing  testimony  was  all  that  gave  a  description  of  the 
manner  of  tlie  injury.  It  certainly  has  no  tendency  to  prove  wil- 
fulness. There  is  no  element  of  wilfulness  in  it.  Indianapolis, 
etc.,  R.  E;  Co.  V.  McClure,  26  Ind.  370.  As  it  was  necessary,  un- 
der the  allegations  of  the  complaint,  to  prove  a  wilful  injury  in 
order  to  recover,  it  follows  that  the  verdict  was  not  sustained  by 
sufScient  evidence.  The  court,  therefore,  erred  in  overruling 
the  motion  for  a  new  trial.  As  this  result  will  require  the  reversu 
of  the  judgment,  we  need  not  consider  the  other  reasons  for  a 
new  trial. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing  opin- 
ion, that  the  judgment  of  the  court  below  be,  and  the  same  is  here- 
by, in  all  things,  reversed,  at  the  costs  of  the  appellee,  and  this 
cause  is  remanded  for  a  new  trial. 

Passent^ers  Biding  on  Car  Platforms.— Upon  the  question  how  tax  tho 
act  of  a  passen^^r  in  riding  upon  the  platform  of  a  movuig  car  amounts  to 
contributory  negligence,  See  Alabama  Great  Southern  B.  Ck>.  v  Hawk,  and 
note,  inffXL 


t^ 


ATiABAMA  Great  Southern  Bailway  Oo. 

V. 

Sawe. 
(72  Alabama  iSeporfo,  112.) 

A  regulation  forbidding  passengers  to  stand  on  the  platform  of  a  oar 
while  tne  train  is  in  motion  oeing  reasonable  and  proper,  a  passenger  who 
is  injured  while  standing  on  the  platform,  in  violation  of  such  regulation, 
is  guilty  of  conlTibutory  negligence,  and  cannot  maintain  an  action  to 
recover  damages  for  such  injuries. 

The  statutory  provisions  requiring  the  enfldneer,  or  other  person  in  charse 
of  a  moving  train  of  cars,  to  blow  the  whistle  or  ring  the  bell  on  approacn- 
ing  a  depot  or  stopping-place,  are  intended  for  the  protection  of  the  traveling 
public,  or  persons  not  on  the  train;  and  passengers  on  the  train  are  not,  or^ 
dinarily,  included  in  the  letter  or  spirit  of  the  statute,  and  cannot  complain 
of  its  violation,  when  suing  for  damages  on  account  of  personal  injuries,  to 
which  the  failure  to  ring  the  bell  could  have  had  no  tendency  to  contribute; 
though  cases  may  occur,  possibly,  in  which  passengers  or  other  persons 
permissivelv  on  the  tndn  are  entitled  to  have  such  signals  given  as  a 
warning  to  nasten  their  departure. 

The  Bmitation  of  an  action  against  a  railroad  companjr,  to  recover 
damages  for  personal  injuries,  is  one  year;  and  in  determining  wlien  the 


PA88ENGEB8 — 8TADDING  ON  PLATFOBH — SIONALB.  195 

action  was  oommencedy  the  date  or  fonn  of  the  BummoBB  is  not  conclnaive» 
it  being  amendable  in  these  particulars  on  proper  evidence. 

It  is  the  duty  of  the  court  to  determine  whether  the  sunmions  is  an 
original  or  an  cuicLS,  and  a  charge  which  refers  the  decision  of  that  question 
to  tne  jury  is  erroneous. 

In  an  action  against  a  railroad  company  to  recover  damages  for  personal 
injuries  sustained  by  a  passenger,  a  witness  for  the  plaintiff  cannot  be  al- 
lowed to  testify  that  the  conductor,  **  a  few  minutes  after  the  plaintiff  had 
been  hurt,  asked  the  engineer  wh^  he  did  not  respond  to  the  bell-call;  and 
that  the  engineer  cmswered,  he  did  respond  to  all  the  bell-call  he  heard." 
Such  declarations  are  not  part  of  the  res  gesUB, 

Appeal  from  the  Circuit  Cotirt  of  DeKalb. 

Tried  before  the  Hon.  Leroy  F.  Box. 

This  action  was  brought  by  James  M.  Hawk  against  the  ap- 
pellant, a  domestic  corporation,  to  recover  damages  for  personal 
m juries  sustained  by  the  plaintiff  by  being  thrown,  or  falling, 
from  the  platform  of  a  passenger  car  at  V  alley  Head,  to  whi^ 
station  he  nad  traveled  as  a  passenger  from  Fort  Payne,  another 
station  on  the  defendant's  road,  on  the  10th  of  December,  1879. 
The  defendant  pleaded :  1st,  not  guilty ;  2d,  "  that  the  injuries  to 
plaintiff  now  complained  of,  if  any  he  received,  would  not  have 
occurred  without  his  fault  or  negligence,  and  l^t  his  fault  and 
negligence  contributed,  proximately  and  directly,  to  produce  said 
injuries,  and  said  injuries  were  not  the  result  of  any  wanton, 
reckless  or  intentional  act  done  by  this  defendant,  its  agents  or 
servants ; "  3d,  the  statute  of  limitations  of  one  year.  £sne  was 
joined  on  all  these  pleas. 

The  original  summons  was  sued  out  on  the  25th  October,  1880 ; 
but  its  service  was  set  aside  by  the  court  at  the  next  ensuing  term, 
and  leave  given  to  the  plaintiff  to  issue  an  alias :  and  another 
writ  was  issued  on  the  25th  June,  1881,  which  is  in  form  an' 
original  and  not  an  aUas,  On  the  trial,  as  the  bill  of  exceptions 
recites,  the  defendant  offered  this  last  writ  in  evidence  as  showing 
the  commejicement  of  the  action  ;  and  objected  to  the  admission 
of  the  former  writ  when  offered  in  evidence  by  the  plaintiff, 
"  on  the  ground  that  the  same  was  illegal,  irrelevant  and  inadmis- 
sible unaer  the  issues  joined."  The  court  overruled  this  ob- 
jection and  allowed  the  former  writ  to  go  to  the  jury  as  evidence ; 
and  also  permitted  the  plaintiff  to  prove  that  the  service  of  that 
writ  had  been  set  aside  by  the  court,  as  stated,  and  leave  granted 
to  issue  an  alias.  On  this  evidence,  "  the  court  charge  the  jury, 
of  its  own  motion,  that  the  summons  and  complaint  dated  the 
25th  June,  1881,  was  not  on  its  face  an  alms  summons  and  com- 

Slaint,  but  that  the  jury  could  look  to  the  summons  and  complaint 
ated  the  25th  October,  1880,  to  see  whether  that  of  the  25th 
June  was  an  alia>s  /  and  if  the  jury  found  that  this  last  writ  was 
an  alias,  then  the  plea  of  the  statute  of  limitations  was  avoided." 
To  this  charge,  and  also  to  the  admission  of  the  evidence  objected 
tO|  exceptions  were  reserved  by  tiie  defendant. 
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The  plaintiff  testified  as  a  witness  for  himself,  and  stated  the 
circumstances  under,  which  he  was  injured,  and  he  introdnced 
two  witnesses  who  were  present  at  the  time  the  accident  oc- 
curred ;  while  the  engineer  and  the  conductor  of  the  train  were 
examined  as  witnesses  for  the  defendant.  There  was  no  conflict 
in  the  testimony  of  these  several  witnesses  as  to  the  material 
facts  which  are  stated  in  the  opinion  of  the  court.  The  de- 
fendant requested  the  following  charges,  which  were  in  \rriting: 

1.  "Negligence  consists  either  in  domg  what  a  man  of  ordinary 
intelligence,  care  and  prudence  ought  not  to  do,  and  would  not 
do,  or  in  omitting  to  do  what  a  man  of  ordinary  intelligence,  care 
and  prudence  ought  to  have  done  and  would  have  done ;  and  if 
the  plaintiff  was  guilty  of  either  of  these  kinds  of  negligence,  and 
thereby  contributed,  proximately  and  directly,  to  produce  the 
injuries  of  which  he  complains  m  this  suit,  then  the  jury  ought 
to  find  a  verdict  for  the  defendant,  although  they  may  believe 
that  it  was  possible  for  the  engineer  to  have  stopped  the  train 
preciselv  at  the  depot,  and  that  the  engineer  honestly  and  in  good 
laiih  tried  to  do  so,  but  failed  on  account  of  the  wet  weather." 

2.  "  If  the  plaintiff  by  ordinary  care  and  by  ordinary  observance 
of  the  known  niles  ana  regulations  of  the  defendant  corporation, 
could  and  would  have  avoided  the  injuries  of  which  he  here  com- 
plains ;  and  if,  by  hie  failure  to  exercise  such  ordinary  care,  he 
contributed  proximately  and  directly  to  produce  the  injuries  of 
which  he  here  complains ;  then,  upon  this  state  of  facts,  the  jury 
ought  to  find  a  verdict  for  the  defendant,  although  they  may 
believe  all  the  evidence  as  to  any  alleged  negligence  of  the  con- 
ductor or  engineer."  The  court  refused  each  of  these  charges, 
and  the  defendant  excepted  to  their  refusal.  The  refusal  of  these 
charges  and  all  the  other  rulings  of  the  court  to  which  exceptions 
were  reserved,  are  now  assigned  as  error. 

nice  <&  DcHlbs^  for  appellant 
Dvmlarp  <Sb  Dortoh^  contra. 

SoMEEviLB,  J. — ^The  action  here  is  for  an  injury  to  the  person  of 
the  plaintiff,  which  resulted  from  his  being  accidentally  thrown, 
or  having  fallen,  from  the  platform  of  a  passenger  car  of  the  de- 
fendant railroad  company.  The  plaintiff  charges  the  injury  to 
the  negligence  of  the  defendant's  servants,  and  tiie  defense  inter- 
posed IS  the  negligence  of  the  plaintiff  himself,  which  is  alleged 
to  have  proximately  contribntea  to  the  iniury. 

It  was  justly  observed  by  this  court,  m  Memphis  &  Charles- 
ton Eailroad  Co.  v.  Copeland,  61  Ala.  376,  that  the  doctrine  of 
contributory  negligence  "  is  too  firmly  rooted  in  our  jurisprudence 
to  be  open  to  rarSier  controversy."  Its  underlying  principle  is, 
that  no  man  should,  ordinarily,  be  permitted  to  recover  for  a  tori 
or  wrong  to  which  his  own  want  of  care  has  directly  or  prozt 
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tnately  contributed.  The  reason  is,  that  if,  by  his  faihire  to  exer- 
cise ordinary  care,  he  might  have  avoided  the  consequences  of 
tlie  defendant's  negligence,  the  plaintiff  is  regarded  as  the  author 
of   liis  own  wrong.     It  is  commonly  observed  that  to  allow  the 

flaintiff  to  recover  in  such  a  case  would  be  to  give  him  damages 
or  tlie  proximate  consequences  of  his  own  negligence.  Tanner  v. 
L..  &  N.  R.  R  Co.,  60  Ala.  621 ;  M.  &  C.  R  R.  Co.  v.  Copeland, 
61  A.la.  376,  supra ;  Shearman  &  Kedlield  on  Negligence,  Sec. 
24 ;  Wood's  Mavne  on  Damages,  96 ;  Wharton  on  iNegligence, 
Sees,  300-301 ;  Gothard  v.  Ala.  Gr.  S.  R  R  Co.,  67  Ala.  114. 

There  are  certain  qualifications  of  this  rule,  which  are  fully  dis- 
cussed in  the  case  of  Tanner  v.  L.  &  Is .  R.  R.  Co.,  60  Ala.  621, 
S'upray  and   were  followed  by  this  court  in  subsequent  rulings ; 
Cook  V,  Central  R.  R.  and  Banking  Co.,  67  Ala.  533 ;  Gothard -w. 
Ala.  Gr.  S.  R.  R.  Co.,  67  Ala.  114,  supra.    There  is  no  evidence 
in  this  record  tending  to  show  that  the  injury  suffered  by  the 
plaintiff  was  brought  about  by  any  act  of  the  defendant,  which 
'was  wanton,  reckless,  or  intentional.     If  such  had  been  the  case, 
the  defendant  would  have  l)een  liable,  notwithstanding  the  plain- 
tiff's want  of  ordinary  care.     Nor  is  there  any  evidence  tending 
to  prove  that  the  peril  of  the  plaintiff  was  manifested  to  the  ser- 
Yants  of  the  defendant  company  in  time  to  have  averted  the  catas- 
trophe by  the  exercise  of  preventive  effort  on  their  part.     The  in- 
jury occurred  simultaneous  with  or  prior  to  the  discovery  of  the 
plaintiff's  danger.    Hence,  the  mooifications  of  the  general  doc- 
trine of  contributory  negligence,  as  recognized  in  the  cases  last 
above  cited,  have  no  room  for  application  to  the  case  at  bar. 
Price  V.  St.  Louis  R.  R.  Co.,  3  Am.  &  Eng.  R.  R.  Cas.  366  ;  lilr 
tie  Rock,  etc.,  R.  R.  Co.  i?.  Parkhurst,  6  lb.  636. 

The  facts  of  tlie  present  case  seem  clear  and  undisputed.  The 
plaintiff  was  a  passenger  on  the  regular  passenger  train  of  the  de- 
fendant company,  and  had  paid  his  fare  to  Valley  Head,  an  estab- 
lished station  on  the  line  of  the  Alabama  Great  Southern  Railroad. 
There  was  a  down  grade  in  approaching  this  depot,  and  the  track  was 
wet  from  rain,  in  conseqaence  of  which  the  cars  composing  the 
train  were  carried  by  the  engine  twenty-five  or  thirty  yards  be- 
yond the  customary  stopping-place.  The  conductor  signalled  the 
engineer  to  back  the  train  to  the  depot,  which  he  did,  as  is  shown 
to  nave  been  usual  on  such  occasions.  The  whistle  had  been 
sounded  about  half  a  mile  before  approaching  the  station ;  but 
this  was  not  continued,  nor  does  it  appear  that  the  bell  was  rung 
while  thus  approaching.  It  is  shown  to  have  been  towards  night, 
on  the  10th  day  of  December,  1879,  and  was  "  darlc^  raining,  and 
cloudy."  When  the  engineer  sounded  the  whistle,  as  a  signal  of 
approach  to  Valley  Head  station,  or  very  soon  after,  the  plaintiff, 
according  to  his  own  testimony,  "  went  oxit  of  the  passenger  car  on 
to  iiB  ji>latform^  and  remained  there  until  the  trazn,  at  a  reduced 
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rate  of  ^ipeed^  passed  the  depot^^  when  he  was  precipitated  or  fell 
from  the  platform,  so  as  to  render  him  temporarily  unconscious. 
How  the  accident  happened  the  plaintiff  was  nnable  to  state. 
The  regulations  of  the  railroad  company  forbade  passengers  to 
stand  on  the  platform  while  the  trains  were  in  motion.  Tne  rate 
of  speed  at  wnich  the  train  was  moving,  when  it  passed  the  depots 
was  from  three  to  five  miles  an  hour. 

It  is  manifest  that  the  plaintiff  would  not  have  been  injured, 
but  for  his  own  co-operating  negligence.  Standing  upon  the  plat- 
form while  the  train  was  m  motion  in  the  dark,  was  a  want  of 
ordinary  prudence,  which  contributed  directly  to  the  injury  suf- 
fered. The  regulation  of  the  company  forbidding  this  was  a  rea- 
sonable one,  and  its  violation  by  tne  plaintiff  was  a  want,  on  his 
part,  of  ordinaiy  care  under  the  circumstances.  If  passen^rs 
traveling  on  rai&oad  trains  insist  upon  thus  exposing  themselves 
unnecessarily  to  danger,  they  must  do  so  at  their  own  peril,  and 
not  at  the  peril  of  the  railroad  companies.  Hickey  tJ.  Boston,  etc, 
R.  R.  Co.,  14  Allen,  429 ;  Quinn  v,  Illinois,  etc.,  K.  R.  Co.,  51  DL 
496 ;  Railroad  Co.  v,  Jones,  95  U.  S.  439. 

The  court  erred  in  refusing  to  give  the  charges  numbered  one 
and  two,  requested  by  the  defendant,  which  were  but  clear  reo(^ 
nitions  of  the  above  enunciated  principles. 

Whether  the  engineer  was  ringing  a  hell  on  approaching  the 
depot,  was  not  material.  The  statute,  it  is  true,  provides  this  s^- 
nal  to  be  given,  or  else  for  the  whistle  to  be  blown  at  interval, 
until  the  train  reaches  the  depot  or  stopping-place ;  also,  before 
entering  any  curve  crossed  by  a  public  road,  on  a  cut  where  the 
engineer  cannot  see  at  least  one-iourth  of  a  mile  ahead,  and  upon 
entering  into  the  corporate  limits  of  any  town  or  city.  Code,  1876, 
Sec.  1697.  'And  a  railroad  company  is  made  liable  for  all  dam- 
ages done  to  persons,  stocks,  or  other  property,  resulting  from  a 
jmlure  to  comply  with  these  remdrem^nts.  Code,  Sec.  1700. 
These  precautions,  so  far  as  applicable  to  persons,  are  intended 
obviously  for  the  benefit  of  the  traveling  public,  and  others  who 
have  a  right  to  be  warned  of  approaclnng  trains,  for  their  per- 
sonal protection  against  injury.  Passengers  who  are  on  the  trains 
are  not  ordinarilyincluded  in  the  letter  or  spirit  of  the  statute. 
They  do  not  need  such  signals  of  warning  for  their  protection, 
and  they  cannot,  therefore,  be  construed  to  be  entitlea  to  them. 
South  &  North  Ala.  R.  R.  Co.  v.  Thompson,  62  Ala.  494 ;  RaU- 
road  Co.  t;.  Bowdrow,  92  Penn.  St.  475  ;  s.  o.  2  Am.  &  Eng.  R 
R.  Cas.  30.  The  failure  to  ring  a  bell  at  the  time  of  the  injury  to 
the  plaintiff,  could  have  had  no  tendency  to  contribute  to  such  in- 
jury. We  can  see  no  logical  connection  between  this  negligence 
of  the  defendant  and  the  alleged  damage  suffered  by  the  plaintiff. 
The  court  erred,  therefore,  in  permittmg  the  plaintiff  to  testify 
that  no  bell  was  rung  by  the  engineer  as  the  train  was  approach- 
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ing  the  depot  at  Valley  Head,  at  the  time  of  the  alleged  injury. 
It  may  be  proper  to  add  that  cases  may  possibly  occur  where  pas^ 
Bengers  or  otner  persons  permissively  on  a  train  sre  entitled 
to  nave  such  signals  given  as  a  warning  to  hasten  their  departure 
from  a  train  immediately  before  leaving  a  depot  or  stopping-place, 
as  tlie  statute  requires  to  be  done.  Code,  Sec.  1699 ;  Doss  v.  M. 
K.  &  T.  R  R  Co.,  69  Mo.  27. 

The  present  action,  being  a  claim  for  damages  on  account 

of  ,a  personal  injury,  is  governed  by  the  statute  of  limitations  of 

one  year.    M.  &  M.  Kadway  Co.  v.  Crenshaw,  65  Ala.  566.     The 

date  of  the  summons,  however,  was  not  conclusive  evidence  of 

the  time  of  the  commencement  of  the  action.     Nor  was  the  form  of 

the  summons  conclusive  of  its  character  as  an  origvnaly  or  an  aUcb$* 

Even  if  in  form  an  original,  such  process  '^may  be  amended  on 

TOoper  evidence  so  as  to  show  it  is  in  fact  an  aHAasP    Huss  v. 

Central  R  R  &  Banking  Co.,  66  Ala.  472 ;  Steamboat "  Farmer  "  v. 

McCraw,  31  Ala.  659.    The  court  erred  in  referring  this  (]^uestion 

to  the  jury.     It  was  a  matter  of  law  for  its  own  determination. 

Jones  i?.  Pullen,  66  Ala.  306 ;  Taylor  -w.  Kelly,  31  Ala.  59 ;  Price 

t;.  Mazange^  Ih,  701. 

The  objection  interposed  to  the  testimony  of  the  witness, 
Allison,  should  have  bc^n  sustained.  This  witness  was  permitted 
to  testify  to  the  jury  that  ^^  a  fevo  minuter  after  the  plaintiff 
had  been  hurt,  the  conductor  asked  the  engineer,  why  he  did  not 
respond  to  the  heUrcaU  f  and  the  engineer  answered,  that  he  did 
remond  to  all  the  beHrcaU  he  hea/rc^^  To  the  admission  of  this 
evidence  the  defendant  duly  excepted. 

The  rule  is  well  established  that  it  is  not  within  the  scope  of  an 
agent's  authority  to  bind  his  principal  by  admissions  having  refer- 
ence to  by-gone  transactions.  The  only  ground  upon  which  the 
admissibility  of  an  agent's  declarations  can  be  justififed,  is  that  they 
must  have  been  made  while  in  the  discharge  of  his  duties  as 
agent,  and  be  so  closely  connected  with  the  main  transaction  in 
ifl8;ne  as  to  constitute  a  part  of  the  res  gestcB.  Mobile  &  Mont. 
R.  R  Co.  i;.  Ashcraft,  48  Ala.  15 ;  Tanner's  Ex'r  v.  L.  &  N.  R.  R 
Co.,  60  Ala.  621 ;  Robinson  v.  Fitchburgh  &  W.  R.  R.  Co.,  7 
Gray,  92 ;  Baldwin  v.  Ashley,  54  Ala.  82 ;  1  Brick.  Dig.  p.  63, 
Sees.  160-162. 

It  is  difficult,  if  not  impossible,  to  accurately  define  the  principle 
of  res  ffestcBy  as  it  is  often  called.  It  is  commonly  said  to  have 
reference  to  such  circumstances  and  declarations  as  are  contempo- 
raneous with  the  main  fact  under  consideration,  and  so  closely 
connected  with  it  as  to  illustrate  its  character.  1  Greenl.  Ev. 
Sec.  108.  What  lapse  of  time  is  embraced  in  the  word  "  contem- 
poraneous," is  often  a  question  of  difficulty.  Perfect  coincidence 
of  time  between  the  declaration  and  the  main  fact  is  not,  of  course, 
required.    It  is  enough  that  the  two  are  substantially  contempo- 
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raneous ;  they  need  not  be  literally  so.    The  declarations  must, 
however,  be  so  proximate  in  point  of  time  as  to  grow   out  of, 
elncidate,  and  explain  the  character  and  quality  of  the  main  fact, 
and  must  be  so  closely  connected  witl\it  as  to  virtnallv  ct>nstitute 
but  one  entire  transaction,  and  to  receive  support  and  credit  from 
the  principal  act  sought  to  be  thus  elucidated  and  explained.    The 
evidence  offered  must  not  have  the  ear-m  irks  of  a  device  or  after- 
thought, nor  be  merely  narrative  of  a  transaction  which  is   really 
and  substantially  past.     Thompson  on  Carriers  of  Passengrers,  pp. 
557,  558 ;  Gandy  v.  Humphries,  35  Ala.  617 ;  Henderson    i\  TJie 
State,  70  Ala.  23 ;  Enos  v.  Tnttle,  3  Conn.  250 ;  Scraggs   r.  The 
State,  8  Sni.  &  M.  722;  Com.  v.  Hackett,  2  Allen,  136;  Liibv  f. 
Hudson  11  R.  Co.,  17  K  Y.  131 ;  EwelPs  (Evans)  Agency,  219- 
220 ;  McDermott  v.  Hannibal,  ete.,  R  R.  Co.,  73  Mo.  516 ;  s.  a 
2  Am.  ife  Eng.  R  R  Cas.  85. 

In  Thompson  i\  Travanion  (Skinner,  402),  it  was  ruled  "  that 
what  the  wife  said  immediately  upon  the  hurt  received,  and  be- 
fore she  had  time  to  devise  or  contrive  anything  for  her  own  ad- 
vantage," nn'ght  1)0  ^iven  in  evidence  under  this  principle.  In 
Luby  t\  Hudson  River  R.  R.  Co.,  17  N.  Y.  131^  supra^  the 
declarations  of  tlie  driver  of  a  street  car  made  after  an  accident 
had  occurred  and  the  car  had  been  stopped,  but  before  he  had  left 
it,  to  the  effect  that  he  could  not  stop  the  car  because  the  brakes 
were  out  of  order,  were  ruled  to  be  mere  hearsay  and  inadmis- 
sible. 

In  Adams  i\  Hannibal,  etc.,  R.  R.  Co.,  74  Mo.  553  ;  s.  c.  7  Am. 
&  Eng.  R.  R.  Cas.  414,  the  court,  for  a  like  reason,  excluded  the 
declarations  of  the  engineer  and  fireman  of  the  train,  made  im- 
mediately after  the  deceased  was  struck  and  the  train  was  stopped, 
showing  that  the  accident  was  occasioned  by  the  negligence  oi  the 
engineer.  The  case  is  clearly  analogous  to  the  present  one,  and 
the  views  of  the  court,  after  a  clear  and  instructive  review  of  the 
cases,  fully  accord  with  the  conclusion  reached  by  us  and  the 
reason  upon  which  that  conclusion  is  based.  Our  conclusion  is 
that  the  declarations  of  the  conductor  and  engineer  cannot,  under 
a  proper  application  of  this  principle,  be  regarded  as  a  part  of  the 
res  gestcB  of  the  accident  resulting  in  the  injury  to  plaintiff.  The 
time — "  a  few  minutes  " — does  not  appear  to  be  so  proximate  to 
the  main  transaction,  nor  are  the  declarations  made  otherwise  so 
closely  connected  with  it,  as  an  elucidating  circumstance,  as  to 
justly  authorize  the  conclusion  that  they  are  not  merely  narrative 
of  a  past  occurrence,  which  at  the  moment  was  finished  and  com- 

?lete.  Thompson  on  Carriers  of  Passengers,  pp.  557-8  ;  Packet 
lo.  V.  aough,  20  Wall.  528,  540 ;  Morse  v.  C.  JR.  Raih-oad  Co.,  6 
Gray,  450 ;  Michigan,  etc.,  R.  R  Co.  v.  Carrow,  73  HI.  348 ;  1 
Brick.  Dig.  p.  843,  Sees.  553-555 ;  Grandy  v,  Humphries,  35  ALk 
617. 
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The  indfiniient  of  the  circuit  court  is  reversed,  and  the  cause 
remanded 

How  Far'  Aet  of  Passenger  in  Standing  on  Flatfurm  of  MoTin(f 
Bteant  Cmr  Amounts  to  Goninbutory  Neglige uce.—S  anding  upon  the 
platf  OTm  of  a  car  operated  by  steam,  wnile  the  same  ia  iu  inotiou,  had  ordi- 
narily been  held  to  amount  to  contributory  negligence,  per  se.  Quinn  v, 
Illinois  Central  R.  R.  Co.,  51  HI.  495;  Hickey  v,  Boston  &  Lowell  R.  Co.,  14 
Allen,  429;  Macon  &  W.  R.  R.  Co.  v.  Johnson,  88  Ga.  409.  And  see  Higgins 
t7.  New  York  &  Harlem  R.  Co.,  2  Bosw.  133. 

But  whether  or  not  such  conduct  amounts  to  couiributory  negligence  is 
nnder  some  circumstaDoes  held  to  be  for  the  jury.  Coiegrave  v.  Harlem  & 
N.  H.  R.  Ca,  6Duer,  883;  8.  C.  20  N.  Y.  492;  Willes  v.  Long  Island  R.  R. 
Co.,  5J4  N  Y.  670;  Collins  v,  Albany  &  Schenectady  R.  R.  Co.,  12  Barb.  492. 
In  some  fe^v  cased  the  circumstances  have  been  such  as  to  frt-e  the  party 
altf>'.cether  from  tht^  imputation  of  contributory  negligence.  Truax  v.  Erie 
R.  Co..  4  Lan^.  (N.  Y  )  198;  Bull  v.  N.  Y.  Ct^ntral  R.  R.  c  k>.,  ;n  N.  Y.  814. 

How  Far  Aet  of  Passenger  in  St.iudinff  on  Platform  of  Moring 
Street  Car  Amonuts  to  Coutribnlory  Negligence.— When  a  passeuger 
ri<leH  upon  tiie  plaiform  of  a  stieet  cur,  and  all  the  seats  aud  standing  room 
bein<  full,  ic  is  generally  a  question  for  the  jury  whether  he  is  or  is  not 
guilty  of  coutribuiory  negligence.  Meesel  v,  Lynn  &  Boston  R.  R.  Co.,  8 
Allen.  234:  Spoonerv.  Brooklyn  City  R.  R.  Co.,  64  N.  Y.  230;  Augusta  & 
Summer ville  R.  R.  Co.  v,  Renz,  55  Ga.  126;  Hardencamp  v,  St^'cond  Ave.  R. 
R.  Co..  1  Sweenv,  490;  Germantown  Pass.  R.  R.Co.  v.  Walling,  2  And.  & 
Eag.  R.  R.  Cas.  20;  Ginna  v.  Second  Ave.  R.  R.  Co.,  67  N.  Y.  596;  People's 
Paa^.  R.  Co.  v.  Green,  6  Am.  &  Eng.  R.  R.  Cas.  168. 

It  see  i\s  also  according  to  some  authorities  that  even  if  the  interior  of  the 
ear  is  not  full,  tiie  question  of  contributory  negligence  is  equally  one  for  the 
jury.  Nolan  v.  Brooklyn  City,  etc..  R.  R.  Co.,  8  Am.  &  Eng.  R.  R.  Cas.  463; 
8ei)rel  v.  Eisen,  41  Cal.  140;  Maguire  v.  Middlesex  R.  R.  Co.,.  115  Mass.  239. 

B:it  where  there  is  special  nnl  obvious  danger  it  is  contributory  negli- 
gence, per  se,  to  ride  on  the  ]»fatform  of  a  street  car  when  there  is  room  in- 
Bid«».  Wood  V.  Central  Park  R.  R.  Co.,  11  Abb.  Pr.  (N.  S.)  411.  It  is  in  like 
maimer  contributory  n^giigence,  per  ae,  to  elect  to  ride  on  the  platform  in 
viol  ition  of  a  notice  forbidding  passengers  to  do  so.  Baltimore  City  Pass. 
Ry.  Co.  V.  Wilkinson.  80  Md.  224.  See  also  Brown  v.  Congress  &  Baker 
8t8.  R.  Co..  8  Am.  &  Eng.  R.  R  Cas.  388;  Downie  v,  Hendry,  8  Am.  &  Eng. 
R.  R.  Cas.  886.  In  both  of  which  cases  the  conduct  of  the  passenger  has 
been  held  to  amount  to  contributory  negligence,  per  se. 

In  some  cases  th«  circumstances  have  been  such  that  the  plaintiff  has 
been  held,  as  matter  of  law,  not  gidlty  of  contributory  negligence  in  riding 
upon  the  plaform.  Thi^  is  the  case  where  he  has  been  pushed  there. 
Sheridan  v.  Brooklyn  &  Newtown  R.  R.  Co.,  86  N.  Y.  39.  Or  when  he  is 
permitted  expressly  or  impliedly  by  the  servants  of  the  company  to  ride 
th^'re  Clark  v.  Eighth  Ave.  R.  R.  Co.,  86  N.  Y.  135;  Bums  v,  Bellefontaine 
R.  R  Co. ,  50  Mo.  1 89.  But  the  granting?  of  permission  hy  the  servants  of  the 
cotupany  will  not  authorize  a  passenger  to  stand  on  the  platform  when 
there  are  notices  posted  up  warning  him  not  to  do  po.  and  a  statutory  pro- 
vision exempting  the  company  from  liability  in  such  c  ^s  >.  Higgins  v,  N. 
Y.  &  Harlem  R.  R.  Co.,  2  Bf.aw.  (N.  Y.)  138. 

Lack  of  Casual  Conneetion  between  Contributory  N  gligeuce  and 
lajnrj. — Where  there  is  no  casual  connection  betw«^en  ^he  fact  of  being  on 
the  platform  and  the  injury  done,  'contributory  negligence  cannot  be  set  up 
as  a  defence.  Lafayette  &  Ind.  R.  R.  Co.  v.  Sims,  27  Ind.  59  :  Thirteentn 
A  Fifteenth  Sts.  Pass.  Ry.  Co.  v.  Boudrow,  2  Am.  &  Emr.  R.  R.  Cas.  30 

Fallare  to  Cateh  Hold  of  Support  while  Standing  on  Plaiform 
Imoniits  to  Contributory  Negligence. — ^The  failure  on  the  part  of  a  pas- 
senger standing  on  the  platform  of  a  car  to  catch  hold  of  some  support 
amoonts  to  contributory  negligence,  per  se,    Ginna  v.  Second  Ave.  R.  R. 
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Co.,  67  N.  Y.  606;  Camden  &  Atlantic  R.  R.  Co.  v.  Hooeej,  6  Anx.    A 

R.  R.  Caa.,  454.    Or  is  at  least  a  qaei»tiou  for  a  jarj*    Fleck  v,  Uniooi  R.  Oou, 

16  Am.  &  Eng.  R.  R.  Gas.  872. 

Declarations  of  Senrants.— As  to  the  admissibilitj  of  declaratioiis  an  Che 
part  of  servants  of  the  oompai^  in  regard  to  the  caose  of  an  aocident»  see 
Patterson  v.  Wabash,  St.  L.  £  P.  R.  Co.,  and  note,  supra,  wfaeire  tiiaro 
is  a  fall  citation  of  aathocities. 


Dahlbebg 

V. 

9 

MiNKEAJfouB  Street  Railway  Go. 
{Advance  Ccue,  Minnesota,  November  12, 1884.) 

A  street  railway  company,  as  a  carrier  of  passengers,  is  bound  to  oacercte 
the  highest  care  in  the  management  of  its  cars  in  approaching  and  imaaing 
structures  and  obstacles  in  the  street  situated  unreasonably  close  to  the 
track. 

The  position  which  a  passenger  in  a  street  car  may  reasonaUy  be  allowed 
to  assume,  when  taking  or  occupying  a  seat,  is  subject  to  no  aroitrsry  role. 
He  is  to  exercise  a  degree  of  care  commensurate  with  the  danger  to  which 
he  may  be  exposed,  and  such  as  men  of  common  prudence  would  exercise 
in  a  lixe  situation,  having  regard  to  all  the  circumstances,  and  considering 
the  probability  that  the  carrier  will  exercise  due  care ;  but  the  degree  of 
care  to  be  exercised  in  any  particular  case  is  usually  a  question  of  fact  for 
thejury. 

Where  a  passenger  in  a  street  car,  while  in  the  act  of  taking  his  sest^ 
rested  his  hand  on  and  partially  over  the  base  of  an  open  window,  and  the 
same  was  immediately  struck  and  injured  by  upright  sewer  plank  standing 
in  close  proximity  to  the  passing  car,  heid,  that  the  question  of  contributory 
negligence  on  his  part  was  for  the  jury. 

Appeal  from  an  order  of  the  district  court,  Hennepin  county, 
denying  defendant's  motion  for  a  new  trial. 
Merrick  dk  Merrick^  for  respondent. 
WUson  cfe  LawrenGCy  for  appellant 

Vanderburgh,  J. — This  action  is  for  damages  for  injuries  re- 
ceived by  plaintiff  while  a  passenger  upon  one  of  the  defendant's 
street  cars,  in  the  city  of  Minneapolis.  The  accident  occurred 
from  the  contact  of  plaintiff's  hand,  which  was  partly  outside  the 
open  car  window,  with  npriffht  planks  placed  by  the  city  near  the 
track  while  in  the  construction  of  a  sewer  across  the  street  and 
under  the  track.  The  evidence  is  conflicting  as  to  the  degree  of 
proximity  of  the  sewer  planks  to  the  body  of  the  passing  car,  but 
we  think  there  was  evidence  in  plaintiff's  behalf  for  the  jury, 
tending  to  show  that  the  car  ran  very  close  and  within  less  than 
an  inch  of  them.  These  planks  were  Erected  each  side  of  the 
sewer,  about  three  feet  apart,  and  were  for  the  purpose  of  pre- 
venting the  earth  from  caving  in  during  the  progress  of  thewoik 
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The  plaintiff  states  in  his  testimony  that  he  entered  the  car,  pro- 
ceeded   to  the  front  to  pay  his  fare,  got  change  in  an  envelope, 
lireTit   back  and  sat  down,  and  says :  '^  1  pnt  my  nand  like  this  on 
the  -window  "  (illnstrating  by  his  hand  on  the  arm  of  a  chair  with 
the  fing^ers  on  the  outside^ ;  "  I  was  hardly  sitting  down  before  I 
-was  stmck  by  the  planks/'    He  also  testifies  that  his  hand  was 
caught  and  turned  around  by  the  first  plank  and  his  arm  broken 
by   the   second  plank,  and  mat  his  hand  was  first  struck  on  the 
knuckles.     "The  car  was  going  pretty  fast^trotting."    On  cross- 
examination  he  said :  "  I  walked  back  from  the  front-  of  the  car 
to  the  second  window ;  I  had  the  envelope  in  my  fingers  and  put 
it  ont ;  I  did  not  throw  it  out ;  I  put  my  nand  out  just  far  enough 
to  let  the  envelope  out ;  I  was  partly  sitting  down  before  I  was  struck 
with  the  first  plank ;  my  hana  was  caught  just  as  I  sat  down."  The 
sewer  planks  nad  just  been  put  up,  and  uie  driver  of  the  car  had 
not  previously  passed  them.  He  had  sole  control  and  management 
of  the  car,  and  according  to  plaintiff's  evidence,  he  did  not  stop  or 
slacken  ito  speed  on  approaching  the  sewer.    It  does  not  appear 
that  plaintifi^had  any  notice  of  flie  obstruction. 

The  defendant,  as  a  carrier  of  passengers,  was  bound  to  ex- 
erciae  extraordinary  care,  and  liable  for  slight  neglect,  and  the 
^estion  of  negligence  in  the  management  of  the  car  on  approach- 
ing an  obstacle  which  might  graze  or  come  in  such  close  proximity 
to  the  car  as  to  be  dangerous,  would  naturally  be  for  the  jury,  and 
we  think  it  was  property  submitted  to  them  in  this  case ;  for,  in- 
dependently of  contributory  negligence  on  tlie  part  of  a  passenger, 
he  might,  by  a  jolt  of  the  car  or  tor  other  justifiable  reason,  tem- 
porarily expose  a  hand  or  limb  beyond  the  limits  of  the  car  and 
06  injured.  Dickinson  v.  Eailroad  Co.,  18  N.  W.  Eep.  (Mich.) 
654. 

The  principal  question  in  the  case  is  presented  by  the  defend- 
ant's exceptions  to  the  rulings  of  the  court  upon  the  question  of 
the  plaintiflPs  alleged  contributory  negligence  in  temporarily 
extending  his  hand  or  fingers  over  the  eoge  of  the  window  sill. 
The  court  charged  the  jury  "that,  as  a  general  proposition  of  law, 
if  a  man  should  thrust  his  nand  outside  of  a  car  window  carelessly 
and  negligently,  so  as  to  come  in  contact  with  an  object  which  was 
at  a  reasonably  safe  distance  from  the  car  and  should  be  injured, 
and  he  would  not  have  been  injured  but  for  that  negligent  act  on 
his  own  part,  he  could  not  recover  at  all."  But  if  the  plaintiff 
simply  put  his  hand  upon  the  window-fiill  as  he  sat  down,  and  as 
descnoed  in  plaintiffs  testimony,  the  windows  being  open,  though 
his  fingers  were  beyond  and  outside  of  the  window,  "  if  the  acci- 
dent occuired  in  that  way  and  that  was  all  he  did,"  it  was  not,  in 
the  opinion  of  the  court,  negligence  in  law.  The  court  further 
instructed  the  jury  that  he  was  bound  to  do  what  a  person  of  or- 
dinary prudence  would  do  and  nothing  more,  and  "he  is  liable  for 
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contributory  negligence  if  he  did  in  this  instance  what  a  person  erf 
full  age  and  discretion,  and  ordinary  intelligence,  care  and  pru- 
dence, should  not  have  done."  The  court,  therefore,  left  the 
question  to  the  jury,  and  refused  to  charge  the  jury,  as  requeeted 
Dy  defendant's  counsel,  that  if  the  jury  believed  that  tlie  plaintifFs 
arm  or  hand  was  outside  the  window  when  the  injury  occurred  he 
could  not  recover. 

We  are  not  prepared  to  say,  assuming  plaintiffs  versioa  of  the 
case  to  be  true,  that  the  court  erred  in  holding  that,  if  the  conduct 
of  plaintiff  was  negligent,  it  was  an  inference  to  be  drawn  by  the 
jury  and  not  by  the  court.     By  this  the  court  did  not  imply  that 
plamtiff  8  conduct  was  not  negligent,  but  that  it  was  not  neoes- 
earilv  or  conclusively  such.     A  very  careful  or  thoughtful  person 
would  be  likely  to  refrain  from  such  an  act,  while  it  is  not  so  clear 
that  in  the  judgment  of  a  majority  of  ordinarily  prudent  men  the 
conduct  of  the  plaintiff,  as  testified  to  by  him,  would,  in  itself,  be 
careless  or  unauthorized.     A  passenger  13  to  be  allowed  a  reason- 
able measure  of  liberty  in  the  position  assumed  by  him  in  taking 
or  occupying  his  seat.     He  is  expected   to  exercise  cai-e  comjnen- 
surate  with  the  danger  to  whicn  he  may  be  exposed ;  but  the 
degree  of  care  to  be  exercised  on  a  particular  occasion  is  generally 
a  question  of  fact  for  the  jury.     Stiwjkus  v.  Bailroad  Co.,  79  N.  T. 
467.     Thus,  whether  the  act  of  standing  on  the  platform  of  a 
street  car,  or  of  getting  on  or  off  such  car  while  in  motion,  is  neg- 
ligence, is  held  usually  to  be  for  tlie  jury  under  the  circumstances 
of  each  case.     Whart!  Neg.  365,  370 ;  Meesel  v.  Railroad  Co.,  8 
Allen,  234;  Eppendorf  t\llaih-oad  Co.,  69  N.  Y.  195;  Shear.  A 
E.  Neg.  Sec.  282.     So,  in  Brophy  ^^  Germantown  E.  Co.^  16  Am. 
&  Eiig.  E.  E.  Cas.  361,  it  was  held  not  negligence,  j}er  se,  for  a 
passenger  to  rest  his  arm  on  a  window-sill,  "  wliich  is  substantially 
the  top  of  the  back  of  the  seat,"  whence,  by  a  jolt  of  the  car,  his  ann 
was  thrown  out  of  the  window  and  injured,  the  court  saying :  "  In 
th©  absence  of  collision  with  an  external  object  his  arm  was  in  no 
danger  of  injury.     He  was  under  no  legal  obligation  to  assume  or 
anticipate  that  the  company  would  run  another  car  against  the  one 
in  winch  he  was  sitting."     But  if,  instead  of  resting  his  arm  on 
the  window-sill,  lie  had   taken  hold  of  it  as  did  the  plaintiff,  his 
hand  extending,  say,  less  than  an  inch  beyond  the  car,  the  same 
suggestion  miglit  be  made  (notwithstanding  the  additional  fact)  in 
considering  the  question  of  negligence.     Wliart.  Neg.,  Sec.  362 ; 
Hutch.  Carr.  Sec.  659 ;  Thomp.  Carr.  258 ;  Fordham  v,  Eailroad 
Co.,  L.  E.  3  C.  P.  872 ;  Ang.  Carr.  (5th  Ed^  514,  note;  Seigel  v. 
Eisen,  41  Cal.  109 ;  Miller  v.  St.  Louis  E.  Co.,  5  Mo.  App.  471 ; 
Spencer  v.  Eailroad  Co.,  17  Wis.  487.     That  is  to  say,  whether 
the  position  or  conduct  of  the  passenger  in  such  cases  is  reason- 
ably prudent  considering  the  circumstances,  and  the  probability 
that  the  carrier  will  exercise  due  care,  is  not  necessarily  a  question 
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for  the  court  (though  in  clear  cases  it  of  course  would  be),  but 
ma^  be  and  ordinanly  is  for  the  jury. 

It   muBt  also  be  considered  that  in  order  to  the  successful  operar 
tion  of  cars  there  must  be  a  reasonable  space  on  each  side  between 
them,  and  any  structures  or  obstacles  in  the  street  to  accommodate 
their  movements,  caused  by  irregularities  or  impediments  on  the 
track,  and  that  as  respects  danger  from  collision  with  such  struc^ 
tuTee,  it  is  ordinarily  easily  averted  in  tlie  case  of  street  cars,  which 
nin  at  a  moderate  rate  of  speed,  and  are  readily  controlled.  Lynam 
V.  Union  R.  Co.,  114  Mass.  88 ;  Thomp.  (Jarr.  258,  446.     The 
question  of  the  passenger's  negligent  conduct  must  be   largely 
imected   by  the  circumstances  of  each  case,  including  any  indica- 
tions of  danger  from  obstructions  or  interruptions  from  whatever 
cause,  which  might  influence  the  conduct  of  a  prudent  person. 
But  in  I'odd  v.  Kailroad  Co.,  3  Allen,  18,  7  Allen,  207,  it  was  un- 
qualifiedly ruled  that  voluntarily  suffering  an  arm  or  any  part  of 
it  by  a  passenger  to  extend  beyond  the  external  surface  oi  a  car 
was  negligence,  per  se.    And  in  Pittsburg  K.  Co.  v.  McClurg,  56 
Pa.  St.  204,  it  is  assumed  by  the  court  that  such  conduct  by  a  pas- 
senger is  wholly  unauthorized  and  presumptively  negligent. 

Tnese  cases  growing  out  of  accidents  arising  upon  steam  rail- 
ways have  been  followed  by  the  courts  of  several  other  States.  The 
same  rule  was  also  applied  in  Lauderbach  v.  People's  R.  Co.,  Pa. 
Sup.  Ot  1884 — a  street  car  case.     The  hand  of  a  passenger  hold- 
ing onto  the  window  of  a  car  was  caught  by  a  colliding  car  on  a 
narrow  street,  where  the  cars  necessarily  grazed  in  passing.     No 
reference  is  there  made  to  any  supposed  distinction  between  the 
case  of  street  and  steam  railroaa  cars.     The  court  assumed  that  the 
protnidin^  hand  or  arm  is  in  an  unlawful  place  if  in  any  decree 
outside  of  the  car  by  the  voluntary  act  of  the  party,  thus  cutting 
off  discussion  as  to  whether  in  the  absence  of  any  regulations  on 
the  subject,  such  conduct  in  a  passenger  would  be  condemned  as 
careless  by  men  of  ordinary  prudence.    The  opposite  doctrine  is 
maintainea  as  to  street  cars,  in  Miller  v.  Bailroad  Co.,  sv/pra ; 
Seigel  V.  Eisen,  9upra.    We  do  not  undertake  to  speak  as  to  the 
application  of  the  rule  to  other  than  street  railways,  but  confining 
ourselves  closely  to  the  facts  of  this  case  as  presumptively  found 
in  plaintiff's  favor  by  the  jury,  we  are  of  the  opinion  the  case  was 
properly  submitted  to  them. 

It  appeared  that  the  plaintiff  was  a  laboring  man,  and  had  been 
laid  up  for  some  weeks  and  unable  to  do  anything.  These  facts 
were  proper  for  the  jury  to  consider,  in  respect  to  the  extent  and 
character  of  the  injury,  m  their  general  estimate  of  damages.  No 
elaim  f (»*  special  damages  was  made  in  that  behalf. 
Order  amrmed. 

PttMeiurer  UtttBir  witli  arm  Projeettiur  from  Wlndow.-^In  ^n«ral  it 
has  bMA  Sold  thftttdie  act  aC  apMMnger  in  aUowing  his  ana  to  projoct  from 
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the  window  of  a  car  amoantB  to  such  contributory  negligence  as  will  bar 
his  right  of  recovery.  Pittsburgh,  Connellsvilie  R.  R.  Ck>.  i;.  Mcdurg,  56 
Fa.  St.  294;  (overruling  Laing  v.  Colder,  8  Pa.  St.  479,  and  New  Jersev  R.  R. 
Ck>.  V.  Kennard,  21  Pa.  St.  203;  Moore  v.  Mississippi  V.  L.  J.  Ck>.,  4  Bush, 
485;  Louisville  &  Nashville  R.  R.  Co.  i;.  Sickings,  5  Bush,  1;  Winters  v,  Han- 
nibal &  St.  Joe  R.  Co.,  39  Missouri,  486 ;  Holbrook  v.  IJtica  &  Schenectady 
R.  R.  Co..  12  N.  Y.  286;  Pittsburgh,  etc.,  R.  R.  Co.  v.  Andrews,  39  Md.  829 ; 
Todd  V.  Old  Colony  &  FaU  River  R.  Co.,  8  Allen,  18;  s.  c.  7  AUen,  d07;  Indi- 
anapolis, etc..  R.  R.  Co.  V.  Rutherford.  29  Ind.  82;  Dun  v.  Seaboard  &  Roa- 
noke R.  R.  Co.,  16  Am.  &  Eng.  R.  R.  Cas.  868. 

In  some  cases  it  has  been  held  that  the  (][uestion  of  a  party's  contributory 
nefi^gence  in  such  case  is  for  the  jury.  Chicago  &  Alton  R.  Co.  v.  Pendram, 
61  ni.  888 ;  Sponter  v.  Milwaukee,  etc.,  R.  Co.,  17  Wise.  487. 

Passengers  with  arm  on  gill  of  Window.~For  a  passenger  to  lean  his 
arm  upon  the  sill  of  the  window  without  allowing  it  to  project  from  the 
car  is  not  contributory  negligence.  Farlow  v.  Kelly,  11  Am.  &  Bng.  R.  R. 
Cas.  104.  Or  at  least  not  contributory  negligence  per  se,  the  question  being 
for  the  jury.  Qermantown  Pass.  R.  Co.  v,  Brophy,  16  Am.  &  Eng.  R.  R. 
088.861. 


Westebn  Mabyulnd  Hailboad  Compabty. 

V, 

Stanlby. 
(61  Maryland  BeporU,  266.) 

In  an  action  against  a  railroad  company  by  a  passenger  to  recover  for  in- 
juries sustained,  the  plainttflTs  evidence  must  be  assumed  to  be  true,  in  con- 
sidering the  question  whether  there  was  sufficient  legal  evidence  to  sustain 
a  recovery. 

In  passmg  through  a  long  tunnel  lights  are  necessary,  and  the  windows, 
doors  and  ventilators  should  be  closed.  But  it  does  not  follow  that  an  officer 
should  be  provided  for  every  car,  or  that  the  omission  to  shut  out  the  gas 
and  smoke,  would,  of  its^,  give  the  right  to  passengers  to  sue  for  the  dis- 
comfort and  annovance. 

A  passenger  sittmR  close  to  the  front  door  of  a  crowded  car,  when  paas^ 
ing  wough  a  tunn^,  attempted  to  shut  the  door  while  the  car  was  in  total 
darkness,  In  order  to  keep  out  the  smoke  and  cinders,  and  in  doing  so  was 
injured.  In  an  action  for  damages  brought  by  him  against  the  railroad 
company,  it  was  Held : 

1st.  lln&t  all  the  facts  and  circumstances  taken  together  would  warrant 
the  flTKiing  of  negligence  on  the  part  of  the  defendant,  and  justify  a  verdict 
for  the  plaintiff,  unless  the  plamtiff's  conduct  amounted  to  contributory 
negligence. 

2a.  That  the  court  below  properly  refused  to  instruct  the  jury  that  tfa* 
plaintiff  was  chargeable  with  contributory  neghgence. 

Appbal  from  the  Baltimore  City  Court 

The  case  is  stated  in  the  opinion  of  the  court. 

Moception.  At  the  trial  the  plaintiff  offered  the  two  following 
prayers : 

1.  That  if  the  jury  believe,  that  at  the  time  referred  to,  the 
plaintiff  had  paid  ms  fare,  and  was  a  passenger  on  a  train  on  the 
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road  of  defendant,  that  it  was  then  the  duty  of  the  defendant,  so 
far  as  the  management  and  movement  of  its  train  was  concerned, 
to  nse  all  reasonable  means  in  its  power  to  avoid  subjecting  the 
plaintiff  to  discomfort  and  annoyance ;  and  if  they  find  that,  at 
the  time  referred  to,  the  door  of  the  car  in  whicn  plaintiff  was 
seated  was  open,  and  that  large  quantities  of  cinders  and  smoke 
from  the  engine  of  said  train  were  coming  through  said  door,  and 
that  plaintin,  and  all  others  in  said  car,  were  suSering  great  dis- 
comfort and  annoyance  therefrom,  and  that  no  employ^  of  the  de- 
fendant was  then  and  there  present  to  shut  said  door,  that  then  the 
plaintiff  had  a  right  to  close  the  same,  in  a  reasonable  and  prudent 
manner ;  and  if  they  find  that  he  received  the  injuries  testified 
to,  while  attempting  to  close  said  door,  and  that  in  so  attempting 
to  close  the  same,  he  acted  with  such  care  and  prudence  as  men  of 
ordinary  care  and  prudence  would  exercise  under  similar  circum- 
stances, then  he  is  entitled  to  recover,  provided  they  find  that  said 
door  was  open,  and  said  injuries  happened  bv  reason  of  the  failure 
of  the  defendant  to  use  reasonable  and  ordmary  precautions  and 
discipline  in  the  management  of  its  said  train  at  that  time. 

2.  That  if  the  jury  find  for  the  plaintiff,  then  in  estimating  the 
damages  to  whidi  ne  is  entitled,  the  jury  should  consider  the 
mentd  and  physical  suffering  to  which  he  was  subjected,  by  reason 
of  said  injuries,  the  health  and  condition  of  the  plaintiff  before 
the  injuries  complained  of,  as  compared  with  his  present  condition^ 
in  consequence  of  said  injuries,  and  whether  said  injuries  are,  in 
their  nature,  permanent ;  and  also  such  loss  of  business  as  they 
may  find  resulted  directly  from  said  injuries,  as  well  as  such 
expense  as  they  find  he  may  have  incurred  for  surgical  treatment 
therefor,  and  ne  is  entitled  to  recover  such  damafi^es  as  the  jury 
may  find  woxild  be  a  fair  and  reasonable  comipZation  for  U 
injnries  and  Buffering. 

And  the  defendant  offered  the  two  prayers  following : 

1.  That  there  is  no  sufident  legal  evidence  in  the  cause  of  such 
negligence  on  the  part  of  the  defendant  or  its  agents,  as  would  en- 
title the  plaintiff  to  recover,  and  the  verdict  of  the  jury  must  be 
for  the  defendant. 

2.  That  upon  the  undisputed  facts  of  the  case,  it  is  apparent 
that  the  plaintiff  contributed  to  the  happening  of  liie  injury  com- 

Slained  of  in  the  declaration  by  his  own  want  of  ordinary  care,  and 
leref ore  the  plaintiff  is  not  entitled  to  recover. 
The  court  (Stewart,  J.)  granted  the  prayers  of  the  plaintiff, 
and  refused  those  of  the  defendant.    The  defendant  excepted,  and, 
the  verdict  and  judgment  being  against  it,  appealed. 
Thornas  W.  MaU^  for  the  appefiant. 
Albert  Hitchde^  for  the  appellee. 

IsviNG,  J. — The  appellee  sued  the  appellant  in  Baltimore  Gity 
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Court  for  injuries  sustained  whilst  he  was  a  pa£«enger  on  appel- 
lant's road,  by  reason  of  the  negligence  of  the  appellant. 

Two  questions  only  are  presented  for  determination.  The  ap- 
pellant offered  two  prayers.  First,  that  tliere  was  no  legally  sum- 
cient  evidence  of  negligence  on  the  part  of  the  appeuant ;  and 
second,  that  upon  the  undisputed  facts  the  appellee  was  gruiltj  of 
contributory  negligence  which  barred  his  recover3\  The  court  re- 
jected these  prayers,  and  granted  the  appellee's  two  prayers,  the 
first  of  which  recited  the  facts  deemed  necessary  to  be  found  by 
the  jury,  to  find  for  the  plaintiff,  and  the  other  laying  down  the 
measure  of  damages  in  case  they  found  for  the  plaintiff.  2^o  ob- 
jection is  made  to  the  form  of  either  of  these  prayers  of  tlie  plain- 
tiff, if  the  court  considers  there  was  evidence  lewdly  sufiScient  to 
take  the  case  to  the  jury. 

There  is  some  conflict  in  the  testimony  in  respect  to  some  of  the 
facts,  on  which  the  appellee  bases  his  ri«i:ht  to  recover ;  but  as  itis 
a  question  of  whether  there  was  suflScant  legal  evidence  to  sus- 
tain recover}',  if  believed  by  the  jury,  it  is  omy  necessary  to  state 
the  plaintiff'^s  own  testimony ;  for  it  must  be  assumed  to  be  true 
for  tJie  purposes  of  this  decision.  He  states  that  he  took  passage 
to  the  race  grounds  at  Pimlico,  in  a  special  train  of  the  appellant, 
which  was  run  from  its  principal  station,  Hillen  Station,  in  the 
city  of  Baltimore,  on  the  20th  of  October,  1882 ;  that  he  took  the 
tram,  after  buying  his  ticket,  about  noon  ;  that  the  seat  he  occu- 
pied was  a  front  seat  in  the  car  next  to  the  aisle,  on  the  left  hand 
side  of  the  aisle,  the  door  opening  toward  that  side ;  tliat  he  was 
near  enough  to  the  door  to  touch  it,  when  opened,  witli  his  foot ; 
that  all  the  seats  in  the  car  were  filled,  and  there  were  persons 
standing  in  the  aisle  and  on  the  platform ;  that  the  train  wajs  very 
long  and  the  whole  of  it  was  packed  and  crowded ;  that  soon  aft^ 
the  train  started  it  entered  the  Baltimore  &  Potomac  Kailroad 
tunnel,  when  it  became  pitch  dark  in  the  car,  there  beinff  no  lights 
on  the  train ;  that  the  door  of  the  car  was  open,  allowing  smoke 
and  cinders  to  enter  in  great  quantities,  thereby  inconmaomng  the 

Slaintiff  and  other  persons  in  the  car,  who  shouted  ^^  Shut  the 
oor ; "  that  the  train  passed  the  first  section  of  the  tunnel  with 
the  door  open  (and  witness  thought  it  was  open  from  the  time  it 
left  Hillen  station)  and  so  passed  into  the  second  section  of  the 
tunnel,  which  was  very  long ;  that  the  smoke  and  cinders  were  com- 
ing from  the  engine  in  large  quantities,  and  that  witness  was 
choking  from  them,  and  all  nad  suffered  very  much ;  that  it  was 
8tm  pitch  dark  in  the  car,  and  oerBoni.  were  cJling  out  "  Shut  the 
door ; "  that  .the  door  was  not  snut,  nor  was  there  any  employ^  of 
the  company  in  the  car  to  respond  to  the  request ;  that  thereupon 
the  plaintiff  rose  carefully  from  his  seat  for  the  purpose  of  shut- 
ting the  door,  extending  both  hands  before  him  carefully,  and 
f eeung  in  the  darkness  for  the  door ;  that  just  then  there  was  a 
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s-waying  of  the  door,  and  it  was  thrown  back  against  the  plaintiffs 
right  handy  and  his  right  arm  passed  through  the  glass  of  the 
upper  part  of  the  door,  cutting  it  very  severely  in  many  places, 
the  most  severe  being  across  the  wrist ;  whether  the  swaying  of 
the  door  was  caused  by  the  motion  of  the  car,  or  by  some  person 
on  the  outside  of  the  door,  witness  could  not  tell ;  that  this  hap- 
pened just  after  the  passing  an  opening  in  the  tunnel,  at  which 
break  the  light  was  sufficient  to  enable  him  to  see  the  door  was 
open,  and  that  there  were  persons  standing  in  and  about  the  door- 
way, some  on  the  inside  and  some  on  the  outside ;  that  nothing 
could  be  done  after  the  accident,  because  it  was  pitch  dark,  and 
nobody  knew  what  had  occurred ;  that  feeling  himself  bleeding, 
he  could  only  grasp  his  arm  with  his  left  hand  and  try  to  stop  the 
blood  till  the  train  got  into  the  light,  when  persons  came  to  his 
assistance  ;  that  the  train  went  through  the  tunnel  "  very  slowly ; 
it  fairly  crept ; "  and  it  was  so  heavy,  some  distance  out  of  town 
it  stopped,  and  was  divided  because  it  was  so  heavy ;  that  since 
the  accident  he  has  been  deprived  of  the  free  use  of  his  right 
hand,  besides  suffering  great  pain,  and  being  subjected  to  great 
expense  for  medical  attendance,  etc. 

It  appeared  in  the  proof  of  the  defendant  that  the  running  time 
for  thepassage  of  the  tunnel  was  from  six  to  seven  minutes.  This 
is  a  sumcient  summary  of  the  evidence  for  our  purpose,  and  assum- 
ing its  truth,  we  think  there  was  no  error  in  refusing  to  take  the 
case  from  the  jury  because  of  the  reasons  stated  in  either  of  the 
pravers  of  the  defendant. 

There  can  be  no  doubt  that  it  is  the  duty  of  railroads  for  the 
conveyance  of  passengers  to  take  proper  precautions  in  the  man- 
agement, appointments,  and  discipline  of  their  trains,  to  secure  the 
flaJety  and  reasonable  comfort  of  their  passengers.  The  passenger 
pays  his  fare,  and  in  consideration  thereof  the  company  engages 
to  take  him  to  his  destination  with  due  care  for  his  appropriate 
comfort  and  safety  consonant  with  the  exigencies  of  that  kind  of 
traveL  The  company  knew  the  train  had  to  pass  through  the 
tunnels  of  the  Baltimore  &  Potomac  Eailroad.  Lights  were  neces- 
sary for  such  a  totally  dark  transit.  The  necessities  of  passengers 
might  require  light  during  the  passage  of  them.  K^o  argument  is 
needed  to  prove  this.  The  officers  of  the  train,  testifying  for  the 
defendant,  say  there  were  lights  in  all  the  cars ;  but  this  is  a  ques- 
tion of  evidence,  and  the  plaintiff  and  another  passenger  say  there 
were  none. 

The  imperative  necessity  for  closing  the  windows,  doors,  and 
even  the  ventilators  when  passing  through  tunnels,  to  prevent 
the  otherwise  inevitable  discomfort  from  the  smoke,  cinders  and 
gas,  is  notorious.  The  ordinary  practice  of  the  company  to  do  that 
Before  entering  a  tunnel,  as  proved  by  the  defendant's  own  wit- 
nesses, establishes  the  importance  of  such  precaution.    There  were 
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ten  passenger  coaches  and  but  two  conductors  and  two  brakemoi 
on  the  tram.     When  the  cry  was  made  to  ''  shut  the  door,"  there 
Mras  no  oflScer  in  the  car  to  comply  with  the  passengers'  request^ 
and  the  plaintiff  was  inipellel  by  his  discomfort  to  attempt  to  do 
it  himself.    Whilst  wo  do  not  think  or  mean  to  say  that  an  officer 
should  have  been  provided  for  every  car,  or  that  the  oini^on 
to  shut  out  the  gas  and  smoke  would  of  itself  have  given  a  right  to 
passengers  to  sue  for  the  discomfort  and  annoyance,  yet  we  think 
all  the  recited  facts  and  circumstances  taken  together,  if  foimd  by 
a  jury,  would  warrant  the  finding  of  negligence  on  the  part  of  4e 
defendant,  and  justify  a  verdict  for  the  pGintiff,  unless  the  plain- 
tiff's  conduct  amounted  to  contributory  negligence.     This  the 
court  was  asked  by  the  defendant  to  say,  as  a  matter  of  law,  the 
plaintiff's  action  was,  and  barred  recovery.     We  think  the  court 
Delow  committed  no  error  in  declining  to  so  instruct  the  jury. 
The  plaintiff  was  sitting  nearest  the  door,  and  was,  therefore,  Bub- 
jected  naturally  to  more   discomfort   than   fellow  passengers  m 
remote  parts  of  the  car.     He  received  its  full  force  and  volume, 
as  it  came  rushing  in,  before  it  diffused  itself  over  the  car.    It 
choked  him.     Self-preservation  prompted  him  to  shut  it  out    It 
cannot  be  that  a  man,  under  such  circumstances,  feeling  himself 
suffocating  or  choking  from  tlie  smoke,  cinders  and  gas,  must  sit 
supinely,  and  endure,  without  making  any  effort  to  reheve  present 
and  prevent  further  physical  pain.     Shutting  the  door  was  the 
only  remedy,  and  if,  m  his  effort  to  do  that  which  the  company 
should  have  done  for  him,  but  did  not,  he  acted  with  prudence 
and  care,  he  cannot  be  regarded  as  guilty,  in  law,  of  such  con- 
tributory negligence  as  defeats  his  action.    It  is  said  it  was  impru- 
dent because  he  knew  there  were  persons  about  the  door  inside  and 
out,  and  their  presence  there  may  have  been  the  immediate  cause 
of  the  accident.    If  that  were  so,  it  cannot  affect  the  question ;  for 
there  were  no  seats  for  those  persons,  and  it  was  the  duty  of  the 
company  to  have  seen  that  the  doorway  was  not  so  obstructed  by 
the  crowd  as  to  keep  it  open  and  inflict  this  discomfort  on  passen- 

fers,  and  prevent  the  doors  being  shut.     The  witness   did  not 
now  he  could  not  shut  the  door,  or  he  would  not  have  made  the 
effort,  we  may  fairly  suppose ;  and  his  description  of  the  manner 
in  which  he  attempted  to  shut  the  door,  indicates  that  it  was  with 
great  care  and  caution ;  and  the  jury  have  so  found ;  for  that 
question  was  submitted  to  them  at  the  plaintiff's  own  instance,  in 
his  first  prayer.     This  is  the  plain  and  natural  view  of  the  case, 
and  we  have  direct  authority  in  support  of  it.     In  G^ee  v.  Metro- 
politan Eailway  Co.,  L.  E.  8  Q.  B.  161,  Chief  Justice  Cockbum 
thus  lays  down  the  law :    "  If  the  inconvenience  is  so  great  that  it 
is  reasonable  to  get  rid  of  it,  by  an  act  not  obviously  dangerous, 
and  executed  wiSiout  carelessness,  the  person  causing  the  incon- 
venience by  his  negligence  would  be  liable  for  an  mjury  that 
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miglit  result  from  an  attempt  to  avoid  such  inconvenience."     If 
the   appellee  acted  without  carelessness  or  negligence,  it  is  clear 
he  i^as  not  cnlpable.  In  Mayor  and  C.  C.  of  Baltimore  v.  Holmes, 
39  Md.  249,  this  court  said,  negligence  is  "  the  want  of  such  care, 
as   men  of  ordinary  prudence  would  use  under  similar  circum- 
BtanceB."     There  was  certainly  evidence  from  which  a  jury  might 
reasonably  find  he  did  at^t  with  such  prudence  and  care  as  men  of 
ordinary  prudence  under  like  circumstances  would  have  acted; 
and  that  the  appellant  had  not  used  reasonable  caution  in  provid- 
ing for  the  exigencies  of  that  occasion,  and  was  guilty  of  such 
negligence  as  warranted  a  verdict  for  the  plaintiff.     We  have 
been  cited  by  the  counsel  for  appellant  to  Sec.  363  of  "Wharton  on 
K^egligence,  where  the  case  of  Adams  v.  Lancashire  &  Yorkshire 
Ky.  <%.,  L.  B.  4  C.  P.  739,  is  cited  as  establishing  in  England, 
that  a  passenger  cannot  shut  a  door,  when  a  conductor  could  be 
called  on  to  do  it,  without  incurring  the  charge  of  culpably  con- 
tributory negligence  if  he  should  be  injured  in  so  doing.     Assum- 
ing that  case  would  be  followed  under  exactly  similar  circum- 
stances here  (which  we  do  not  find  it  necessary  te  determine  in 
this  case),  still  the  facts  of  this  case  take  it  out  of  the  operation  of 
the  rule  there  laid  down ;   for  there  was  no  conductor  or  other 
officer  to  shut  it  when  called  on,  and  the  necessity  was  forced  on 
the  appellee  to  shut  it,  or  endure  such  inconvenience  and  discom- 
fort as  he  ought  not  te  be  required  to  suJBEer  without  proper  effort 
to  secure  relief.    But  the  same  section  cites  approvingly  the  case 
of  Gee  V.  Metropolitan  Ry.  Co.,  to  which  we  have  already  referred, 
where  recovery  was  allowed  in  a  case  where  a  passenger  rose  up  to 
en jojr  a  look  out  from  the  window,  and  pushintr  ugainst  a  door  which 
was  imperfectly  and  negligently  fastened,  it  new  open  and  the 
passenger  was  injured.    That  case  was  not  nearly  so  strong  a  case 
lor  the  plaintiff  as  this  is.     We  cannot  see  that  there  was  any  de- 
parture from  well-settled  principles  in  the  rulings  of  the  court  be- 
low, or  from  the  authority  of  any  of  the  cases  relied  on  at  the 
hearing.     Finding  no  error  the  judgment  wiU  be  affirmed. 
Judgment  affirmed. 

DISSEIHTNG  OPINION. 

Stone,  J. — ^I  think,  in  this  case,  that  the  plaintiff  was  clearly 
guilty  of  contributory  negligence,  and  was  not  entitled  to  recover, 
and  fliat  the  court  should  have  so  instructed  the  jury.  In  arriving 
at  this  conclusion,  I  assume,  of  course,  the  evidence  on  the  part  of 
the  plaintiff  to  be  true. 

Tne  only  inconvenience  suffered  by  the  plaintiff  was  from  the 
smoke  ana  cinders  which  came  inte  the  cars  while  passing  through 
the  tunnel.  The  time  occupied  by  the  train  in  passing  through 
the  tunnel  was  six  or  seven  minutes.  The  tunnel  itself  is  divided 
into  three  sections,  with  openings  between,  and  at  one  of  the 
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openings  there  is  a  station.  When  in  the  tunnel,  and  when  it  was 
dark  (no  lights  in  the  cars),  the  passenger  left  his  seat  with  hia 
hands  extended  before  him  in  order  to  shut  the  door,  and  the 
door  swaying,  either  from  the  motion  of  the  ears  or  from  the  act 
of  another  passenger,  he  ran  his  hand  through  the  glass  of  the 
door  and  cut  it. 

That  his  own  act  caused  the  injury  to  the  plaintiff  mnst  be 
clear.  He  was  furnished  by  the  company  with,  the  seat  in  their 
cars,  for  which  he  had  duly  paid,  and  would  have  been  safely 
tiunsf erred  to  his  destination,  tf  he  had  kept  that  seat. 

The  only  question  to  my  mind  then,  is,  whether  the  company 
gave  him  sufficient  cause  to  leave  his  seat.  If  they  did  not  they 
cannot  be  held  liable. 

The  comfort  and  convenience  of  a  passenger  is  a  very  undefined 
and  undefinable  matter.  Some  inconvenience  or  discomfort  is  al- 
most inseparable  from  all  travel.  Too  much  or  too  little  warmth, 
or  too  much  sun  or  draught,  are  all  subjects  of  annoyance.  But 
I  do  not  understand,  that  in  order  to  escape  this  and  kindred 
annoyances,  a  passenger  is  justified  in  assuming  a  work  that  prop 
erly  Delongs  to  the  officers  of  the  train.  If  lie  does,  he  does  it  at 
his  own  risk. 

When,  however,  the  discomfort  caused  by  the  negligence  of 
those  in  charge  of  the  train  is  so  great  as  to  endanger  the  life  or 
health  of  the  passenger,  then,  if  he  can  do  so  without  manifest 
risk,  he  is  authorized  to  endeavor  to  remedy  the  e\'il. 

That  some  smoke  and  cinders  penetrate  tne  cars  in  their  passage 
through  a  tunnel,  is  as  inevitable  as  that  some  air  will  find  its  en- 
trance. That  the  life  or  health  of  a  passenger  can  be  really 
endangered  by  all  the  smoke  or  cinders  that  can  enter  in  the  few 
minutes  taken  to  pass  through  the  tunnel,  even  if  the  door  of  the 
car  be  open,  is  an  impossibility  in  the  nature  of  things.  It  may 
be  a  great  discomfort  to  the  passenger  but  it  can  be  nothing  more. 
While  I  assume  the  evidence  of  the  plaintiflf  to  be  true,  his  lan- 

lage  must  be  taken  in  its  ordinary  meaning,  which  is  not  alwavB 

e  literal  one.  When  he  says  he  "  was  cnoking,"  he  can  omy 
mean  that  he  was  suffering  great  discomfort  from  the  inhalation 
of  the  smoke,  etc.,  and  not  that  his  respiration  was  about  to  be 
stopped.  This  discomfort  could  have  lasted  but  a  very  few 
minutes,  and  could  not  have  endangered  his  life  or  health. 

In  leaving,  therefore,  his  seat,  and  attempting  to  perform  the 
duty  of  a  brakeman,  he  did  so  at  his  own  risk,  and,  ajs  a  matter  of 
law,  I  think  there  was  no  sufficient  evidence  to  go  to  the  jury  to 
authorize  a  recovery. 


fli( 
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White 

V. 
MtLWATTEEE   ClTY   RAJLWATtCo. 

{Adoance  Case,  Wisconsin,  November  26,  1884.) 

TTpcp.  a  street  railway  a  separate  track  was  used  for  the  cars  ^oing  in  each 
direction,  and  frogs  were  so  placed  as  to  prevent  cars,  going  %n  the  proper 
direetionj  from  being  thrown  from  the  track  while  going  upon  or  leaving  a 
swin^-bridge.  A  loaded  wagon  having  broken  down  on  the  bridge  upon 
Ofoe  of  the  tracks,  a  car  approaching  thereon  was  necessarily  lifted  to  the 
other  track,  and  bein^  then  driven  rapidly  upon  the  bridge,  was  thrown 
from  the  track,  injuring  a  passenger.  Heldy  that  the  company  was  not 
negligent  in  not  placing  frogs  so  as  to  prevent  a  car  thus  going  in  the  wrong 
direction  upon  the  track  from  beiug  thrown  off,  but  that .  the  question 

whether  the  speed  with  which  the  car  was  driven  upon  the  bridge  was  not, 

under  the  circumstances,  negligent,  was  for  the  jury. 
In  an  action  for  {lersonal  injuries  the  court  may,  in  a  proper  case,  at  the 

trial  direct  the  plaintiff  to  submit  to  a  personal  examination  by  physicians 

on  behalf  of  deiendant. 
To  justify  the  assessment  of  damages  for  future  or  permanent  disability, 

it  must  appear  that  continued  or  permanent  disability  is  reasonably  certatn 

to  TQsult  from  the  injury  complained  of. 

Appeal  from  County  Court,  Milwaukee  county. 

This  action  was  brought  by  the  plaintiff  to  recover  damages  for 
personal  injuries  allegea  to  have  been  received  by  her  through  the 
negligence  of  th^  defendant  company,  its  agents  and  servants, 
while  riding  in  one  of  its  street  cars.  The  &cts  of  the  case  are 
briefly  as  follows :  The  defendant  operates  two  tracks  of  street 
railway,  running  north  and  south  on  East  Water  and  Reed  streets, 
in  the  city  of  Milwaukee.  These  streets  abut  each  other  at  the 
Menominee  river  and  are  connected  by  a  swing-bridge  across  that 
river  near  the  Union  depot.  The  tracks  are  laid  upon  the  bridge. 
The  west  track  is  used  exclusively  for  cars  going  south,  and  tne 
east  track  for  those  going  north.  At  the  time  of  the  injury  the 
plaintiff  was  a  passenger  in  one  of  the  cars  of  the  defendant  going 
north  on  the  east  track  on  Heed  street,  which  is  the  street  south  oi 
the  river.  A  loaded  wagon  had  broken  down  on  the  bridge  and 
obstructed  that  track.  The  car  in  which  the  plaintiff  was  riding 
was  safely  and  properly  removed  to  the  west  track,  and  just  as  it 
was  driven  upon  the  bridge  the  forward  wheels  left  the  track.  The 
jolt  of  the  car  caused  thereby  threw  the  plaintiff  from  her  seat 
and  ciiused  the  injury  complained  of,  which  was  a  bruise  of  one 
of  her  limbs  below  the  knee.  The  ends  of  the  rails  of  the  west 
track  on  the  south  abutment  next  the  bridge  were  constructed 
with  frogs,  which  seem  to  be  nothing  more  than  a  widening  of  the 
rails  at  me  ends.    There  were  also  frogs  on  the  ends  of  tne  rails 
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on  the  bridge  next  the  north  abutment  thereof.  The  same  rafl 
was  nsed  on  the  east  track,  the  frogs  being  upon  the  ends  of  the 
rails  on  the  north  abutment  and  on  the  bridge  next  the  south 
abutment.  Thus  it  will  be  seen  that  whichever  way  the  bridge 
was  turned  the  location  of  the  frogs  was  the  same.  The  purpose 
of  these  frogs  was  to  overcome  the  disturbance  of  the  rail  by  the 
swaying  of  the  bridge,  and  to  keep  the  car-wheels  on  the  track 
when  they  should  stnke  the  bridge  or  the  abutment,  although  the 
track  mignt  be  out  of  line.  It  will  thus  be  seen  that  no  precau- 
tions were  employed  in  the  construction  of  the  tracks  with  refer- 
toce  to  a  car  running,  as  did  this  car,  north  on  the  west  track. 

The  testimony  given  on  the  trial  tends  to  show  that  the  car  was 
being  driven  rapidly  when  it  jumped  the  track.  In  answer  to  the 
question,  "  What  caused  said  car  to  leave  the  track  and  strike  the 
toch  of  the  bridge  ? "  the  jury  answered,  "  Fast  drivingand  the 
absence  of  a  frog  on  the  west  track  of  the  bridge."  The  jury 
also  found  the  defendant  was  negligent  and  the  plaintifi  was  not; 
that  the  plaintiff  sustained  temporary  injury  to  the  right  leg, 
which  may  prove  permanent,  and  assessed  her  damages  at  $650. 
A  motion  for  a  new  trial  was  denied,  and  judgment  entered  for 
^B  plaintiff  pursuant  to  the  verdict.  The  defendant  appeals  from 
the  judgment. 

J?.  £  Ad(mi8,  for  respondent. 

Rogers  <&  Mann  and  J^.  JP.  SnUth,  for  appellant. 

Lyon,  J. — It  is  claimed  on  behalf  of  the  defendant  that  no  snflS- 
6ient  evidence  was  given  upon  the  trial  to  support  the  finding  tliat 
the  defendant  wasguilty  of  negligence  which  caused  the  injuries 
bomplained  of.  "V^^  do  not  tliink  that  negligence  can  be  imputed 
to  the  defendant  by  reason  of  the  manner  in  which  it  constructed 
its  railway.  The  track  seems  to  have  been  laid  in  the  usual  and 
proper  manner,  and  .the  frogs  placed  in  the  proper  positions  to 
keep  the  cars  upon  the  tr^k  when  they  passed  the  bridge.  Jn 
view  of  the  direction  in  which  the  cars  were  moved  on  the  respect- 
ive tracks,  it  would  be  unreasonable  to  require  the  defendant  to 
construct  its  tracks  to  guard  against  a  contingency  such  as  occurred 
in  the  present  case.  Moreover,  it  does  not  appear  that  the  com- 
pany, in  this  respect,  has  violated  any  of  the  requirements  of  its 
charter,  or  any  order  or  direction  of  the  authorities  of  the  city  of 
Milwaukee.  It  is  obvious,  however,  that  a  car  passing  north  on 
the  west  track  from  the  south  abutment  to  the  bridge  (as  was  the 
car  in  question)  would  be  mucli  more  liable  to  leave  the  track  than 
one  going  in  the  opposite  direction  on  the  same  track.  This  fact 
would  render  it  the  duty  of  the  servants  of  the  defendant  in  ciiarge 
of  the  car  to  exercise  more  caution  to  keep  the  cars  on  the  track 
than  it  would  be  required  were  it  moving  in  the  opposite  direc- 
tion.    Manifestly  the  most  effectual  precaution  that  could  be  used 
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to  keep  the  car  on  the  track,  or  at  least  to  prevent  injury  to 
pafieengers  if  it  left  the  track,  would  be  to  drive  slowly  from 
the  abutment  of  the  bridge.  The  testimony  in  the  case,  although 
conflicting,  tends  to  show  that  this  car  was  driven  rapidly  at  that 
point,  whether  moving  the  car  at  such  a  rate  of  speea  was  or 
was  not  negligence  is  peculiarly  a  question  of  fact  for  the  jury. 
The  finding  in  that  benalf  is  supported  by  the  evidence.  We  co»- 
clnde,  therefore,  that  there  was  no  error  in  submitting  the  ques- 
tion of  defendant's  negligence  to  the  jury,  and  the  veraict  on  that 
question  cannot  be  disturbed. 

The  testimony  of  the  plaintiff  and  some  of  her  witnesses  tends 
to  show  that  at  the  time  of  the  trial  she  had  not  recovered  from 
the  effect  of  the  injuries ;  that  her  limb  was  not  then  in  a  normal 
condition ;  and  that  tlie  effect  of  such  injuries  would  or  might  be 
permanent.     She  testified  that  five  physicians  had  examined  her 
Wb,  among  whom  was  Dr.  Hare,    ^ng  the  trialconnflel  for 
defendant  made  the  foUowinfir  request,  and  the  following  proceed- 
ings w^ere  thereupon  had:    ^^Defendam^ B  Cov/nsd:    We  ask  of  the 
court  to  direct  the  plaintiff,  who  is  now  present,  to  submit  her 
Umb  for  examination  in  a  private  room  attached  to  the  court-room, 
privately,  to  Drs.  Senn  ana  Hare,  who  are  now  present,  and  that 
if  she  wish  she  can  be  accompanied  by  any  oi  her  own  female 
friends  who  are  present,  or  any  other  ph;)r8ician  whom  she  chooses. 
Court :  I  do  not  see  anything  improper  m  the  request,  but  I  do  not 
think  I  have  any  authority  to  compel  a  suitor  to  submit,  in  a  case 
of  this  kind,  to  any  examination  against  his  or  her  wiU  ;  I  there- 
fore  refuse  the  application.      (Defendant  excepts.)     Plaintiff's 
oounsel  says :    '  Th&  plaintiff  herself  declines  to  have  the  examina- 
tion in  the  absence  oi  her  physician,  who,  as  her  attorney  is  in- 
f  onned  and  believes,  has  leit  the  city  since  he  has  been  on  the 
witness  stand.'" 

It  will  be  seen  that  the  court  denied  this  request  on  the  sde 
ground  that  he  had  no  authority  to  compel  the  plaintiff  to  an  ex- 
amination against  her  will.  On  principle  ana  authority  we  are 
satisfied  that  this  was  error.  The  then  condition  of  the  injured 
limb  had  a  most  important  bearing  upon  the  question  as  to  whether 
the  plaintiff's  in  juries  were  permanent;  and  an  examination  at  that 
time,  the  results  of  which  would  have  been  put  in  evidence  before 
the  jury,  would  in  all  probability  have  greatly  aided  them  in  de- 
termimng  the  extent  and  consequences  of  the  injury.  It  would, 
or  mightliave  been,  more  satisfactory  and  conclusive  evidence  on 
that  subject  than  the  statements  of  tne  plaintiff,  or  the  opinions  of 
the  medical  witnesses.  The  application  for  her  examination  con- 
tained in  it  every  reasonable  safeguard  against  offending  the 
modesty  or  deHcacy  of  the  plaintiff,  and  although  she  might  Sirink 
from  tne  examination,  yet  the  ends  of  justice  imperatively  de- 
manded that  she  submit  to  it.     Such  examinations  are  frequently 
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ordered  by  courts  in  cases  of  divorce  for  impotency,  and  in  case? 
of  alleged  pregnancy,  and  the  authority  of  the  court  to  order  them 
has  never  l)een  questioned,  so  far  as  we  are  advised. 

In  Walch  ^^  Sayre,  62  How.  Pr.  334,  the  power  of  the  court  in 
a  proper  case  to  order  a  personal  examination  is 'asserted,  and  it  is 
there  said  that  it  rests  upon  the  same  principle  as  does  tiie  power 
to  compel  the  discovery  of  books,  papers  and  documents,  the  dif- 
ference being  that  in  a  case  like  this  the  principle  extends  to 
things  or  sicostomoea  as  well.  Schroeder  v.  Chica^,  K.  I.  &  P. 
Ey.  Co.,  47  Iowa,  375,  is  to  the  same  effect.  The  opinion  of 
Beck,  J.,  in  that  case,  and  of  Jones,  J.,  in  Walch  v.  Sayre,  supra, 
contain  very  able  and  satisfactory  discussions  of  this  question.  It 
is  said  by  the  learned  counsel  for  the  plaintiff  that  it  rests  in  the 
sound  discretion  of  the  court  to  order  or  refuse  an  examination. 
Perhaps  it  does.  But  that  discretion  has  not  been  exercised  here. 
The  court  expressly  denied  the  application  beca,use  of  alleged  want 
of  power  to  grant  it.  We  hold  that  in  a  proper  case  the  court  has 
power  to  order  an  examination,  and  that  this  is  a  proper  case  in 
which  to  exercise  it. 

It  has  already  been  stated  tliat  to  the  question,  "  What  injury 
-did  the  plain  tin  sustain,  if  any,  by  such  accident?"  the  jury 
answered :  '*  Temporary  injury  to  tlie  ri";lit  leg,  which  may  prove 
permanent."  This  is  but  little,  if  anything,  more  than  a  linding 
that  the  injury  may  possibly  be  permanent.  A  mere  possible  con- 
tinuance of  disability  by  reason  of  an  injury  is  not  a  proper  ele- 
ment of  damages.  To  justify  the  jury  in  assessing  damages  for 
future  or  permanent  disability,  it  must  appear  by  tne  proofs  that 
continued  or  permanent  disability  is  reasonably  certain  to  result 
from  the  injury  complained  of.  It  is  fair  to  assume  that  the  jurv 
predicated  their  assessment  of  damages  in  part  upon  the  possibil- 
ity of  permanent  injury.  This  is  also  error.  Other  errors  were 
assigned  and  argued  by  counsel,  but  as  the  above  views  are  de- 
cisive of  the  case  it  is  unnecessary  to  consider  them.  The  judg- 
ment of  the  county  court  is  reversed,  and  the  cause  will  he  re- 
manded for  a  new  trial. 

Submission  of  Person  to  Experts.— In  a  proper  case  where  the  interests 
of  justice  seem  to  demand  it,  a  party  suing  for  a  personal  injury  may  be  or- 
dered by  the  court  to  submit  his  person  to  the  examination  of  competent  ex- 
perts. Schroeder  r.  Chicago,  R.  1.  &  P.  R.  Co.,  47  Iowa,  375;  Atchison.  T. 
&  S.  F.  R.  Co.  V,  l"hup,  and  note,  10  Am.  &  Eng.  R.  R.  Cas.  783;  Walsh  o. 
Sayre,  52  How.  Pr.  834. 

But  such  an  examination  wUl  not  be  ordered  where  there  is  already  suffi- 
cient competent  evidence  on  both  sides  and  the  evidence  of  the  oscperti 
would  be  cumulative  only.  Loyd  v.  Hannibal  &  St.  Joe  R.  R.  Ckx,  58  Md 
tM;  Siouz  City  &  Pacific  R.  Co.  v.  Finlayson,  dO  N.  W.  Rep.  860. 
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{Advance  CcLse,  Iowa,  Deetmber  8,  1884.) 

The  answer  of  a  party  injured  by  the  negligent  starting  of  a  railroad  train, 
made  in  reeponBe  to  a  question  by  a  physician  as  to  how  the  accident  oc- 
curred, is  a  privileged  communication.  A  physician  cannot  be  allowed  to 
diacloee  a  privileged  communication  made  in  his  presence  to  his  partner. 

It  is  the  duty  of  a  carrier  of  passengers  to  exercise  extraord^ary  care  and 
caution. 

All  the  drcumstances  under  which  a  passenger  received  an  injury  in 
alighting  from  a  train  being  proved,  if  they  show  nothing  in  the  conduct  of 
th<i  passenger,  either  of  acts  or  neglect,  to  which  the  injury  may  be  at- 
tnbate<l ,  in  whole  or  in  part,  the  inference  of  due  care  may  faie  drawn  from 
the  absence  of  all  appearance  of  fault. 

Appeal  from  Linn  Circuit  Court. 

Action  to  recover  for  injuries  alleged  to  have  been  sustained  by 
>)eing  thrown  from  the  platform  of  trie  defendant's  car  by  reason 
of  the  sudden  and  careless  starting  of  the  train,  while  the  plaintiff, 
as  a  .passenger,  was  in  the  act  of  leaviM  it  at  a  station.  There 
was  a  trial  to  a  jury,  and  verdict  and  juc^ment  were  rendered  for 
the  plaintiff.     The  defendant  appeals. 

S.  K,  Tracy^  for  appellant. 

SfoneTTum^  JSickd  <x  JEasi/mam,^  for  appellee. 

Adams,  J. — This  case  is  before  us  upon  a  rehearing.  See  13 
Am.  &  Eng.  E.  K.  Cas.  6.  The  opinion  now  filed  is  not  sub- 
stantially diSerent  from  the  former,  except  in  regard  to  one  in- 
struction, which  was  held  to  be  erroneous. 

The  defendant  introduced  as  a  witness  Dr.  J.  R.  Kinney, 
who  testified  that  he  was  surgeon  of  the  defendant,  and  was  called 
to  attend  plaintiff ;  that  he  asted  him  some  questions  in  regard  to 
liifl  ill  jury ;  that  he  wanted  information  to  enable  him  to  judge  if 
the  company  was  responsible ;  that  it  was  absolutely  necessary  for 
him  to  enable  him  to  obtain  a  dia^osis,  and  that  all  surgeons 
do  that.  He  also  testified  that  the  injury  would  be  more  severe  if 
the  cars  were  in  motion.  The  defendant  also  introduced  Dr.  H. 
Xlistine,  who  testified  that  he  was  a  physician,  and  was  called  to 
assist  Dr.  Kinney  in  treating  the  plamtifi;  that  he  asked  the  plain- 
tiff how  he  got  hurt,  and  heard  him  state  how  the  accident  hap- 
Sened,  in  the  presence  of  Dr.  Kinney  and  Dr.  J,  M.  Eistine.  The 
ef endant  then  asked  the  witness  the  following  question :  "  Now 
I  will  ask  you  to  state  what  the  plaintiff  said,  if  anything,  as  to 
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how  the  accident  occurred,  and  how  he  got  injured  ? "  The  plaiii- 
tifE  objected  to  the  question  as  calling  for  a  professional  cominimi- 
cation  necessary  and  proper  to  enaWe  the  doctor  to  exercifle  his 
professional  functions.  In  answer  to  a  question  by  the  court  the 
witness  stated  that  he  was  called  as  consulting  physician,  and  asked 
this  question  for  the  purpose  of  ascertaining  the  facte  in  order  to 

?roperly  treat  him.  The  court  thereupon  sustained  the  obiection. 
'he  deiendant  thereupon  offered  to  show  by  this  witness  tnat  the 
plaintiff,  in  response  to  questions  asked,  stated  that  he  stepped 
off  the  car  while  it  was  in  motion,  and  thus  fell  and  received  tiie 
injury  sued  for.  The  court  excluded  the  evidence,  and  the  de- 
fendant assigns  the  action  of  the  court  as  error. 

The  Code,  Sec.  3648,  provides :     "  No  practicing  attorney,  ooun- 
selor,  physician,  surgeon,  minister  of  the  gospel,  or  priest  of  any 
denomination  shall  be  allowed,  in  giving  testimony,  to  disclose  any 
confidential  communication  properly  intrusted  to  him  in  his  pro- 
fessional capacity,  and  necessary  ana  proper  to  enable  him  to  dis- 
charge the  runctions  of  his  office  according  to  the  usual  course  of 
practice  or  discipline."     Dr.  Kistine  testified  that  the  communica- 
tion was  made  by  the  plaintiff  in  response  to  a  question  asked  for 
the  purpose  of  ascertaming  the  facts  in  order  to  properly  treat 
him ;  and  Dr.  Elnney  testified  that  the  injury  woula  be  more 
severe  if  the  cars  were  in' motion.     In  view  of  tnis  testimony,  we 
think  the  communication   comes  within  the   protection  oi  the 
fitatute. 

The  defendant  also  introduced  Dr.  J.  M.  Bistine,  who  testi- 
fied that  he  was  a  partner  of  Dr.  H.  Bistine,  and  heard  the  state- 
ments made  to  him.  The  defendant  offered  to  prove  by  this  wit- 
ness the  same  communication  sought  to  be  proved  by  Dr.  H. 
Bistine,  and  claimed  the  right  to  do  so  upon  the  ground  that  the 
communication  was  not  made  to  this  witness,  but  merely  in  his 
hearing.  Manifestly,  it  would  violate  the  spirit  of  the  statute  to 
permit  a  physician  to  disclose  a  communication  made  in  his  pres- 
ence to  his  partner. 

The  defendant  complains  of  an  instruction  siven  by  the  court 
to  tlie  effect  that  it  was  the  duty  of  the  defendant,  as  a  common 
carrier  of  passengers,  to  exercise  extraordinary  care  and  caution ; 
but  it  appears  to  us  that  the  rule  of  the  instruction  is  well  settled 
Sales  V.  Western  Stage  Co.,  4  Iowa,  547. 

The  court  gave  an  instruction  in  these  words:  "You  have 
been  instructed  that  the  burden  is  upon  the  plaintiff  to  prove  that 
he  was  free  from  contributory  negligence ;  and  the  court  further 
instructs  you  that  such  requirement  of  the  law  is  sufficiently  conh 
plied  with  when  the  plaintiff,  having  riven  in  the  testimony  in  his 
behalf,  showing  his  act  in  relation  to  the  transaction  causing  the 
injury  to  him,  and  such  testimony  fails  to  show  contributory  neg- 
ligence on  his  part ;  but  you  are  further  charged  that  if  you  find, 
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ftom.  a  preponderanoe  of  the  whole  testimony  in  the  case,  that  on 
the  part  of  tiie  defendant,  as  well  as  on  the  part  of  l^e  plaintiff, 
that  the  plaintiff  was  guilty  of  contribntory  negligence,  the  plain- 
tiff cannot  recover,  almongh  the  testimony  of  the  plaintiff  alone 
may  fail  to  show  snch  contributory  negUeence  on  his  part."  Upon 
the  former  hearing  this  instruction  wasneld  to  be  erroneous.  Upon 
a  re-examination  of  the  case  we  have  come  to  the  conclusion  that 
the  instruction,  as  applied  to  the  particular  facts  of  the  case,  can 
be  approved. 

The  instruction  holds,  in  substance,  that  if  the  plaintiff  showed 
irhat  his  acts  were,  and  if  they  did  not  appear  to  be  negligent,  the 
raiy  would  be  justified  in  finding  that  he  was  free  from  negligence. 
It  18  manifest  tnat  the  rule  of  the  instruction,  as  an  abstract  one, 
could  not  be  approved.  It  may  happen,  and  sometimes  does,  that 
the  person  injured  is  guilty  of  negligence  in  what  he  omits  to. do. 
The  inquiry  of  the  jury  should  not,  as  a  rule,  be  limited  to  the  in- 

Sred  person's  acts,  but  should  be  as  broad  as  the  circumstances  of 
e  case.    The  writer  of  this  opinion  thought,  upon  the  former 
hearing,  that  the  rule  enunciated  in  the  instruction  was  too  narrow. 
Bat  the  facts  of  the  case  are  such  that  it  seems  certain  that  the 
plaintiff  was  not  guilty  of  contributory  negligence  unless  it  was  by 
reason  of  somethmg  which  he  did.    The  writer,  therefore,  is  of 
the  opinion  now,  and  such  is  the  opinion  of  the  entire  court,  that 
the  instruction  is  not  liable  to  the  objection  mentioned.     But  it  is 
said  that  there  is  another  objection  to  which  it  is  liable,  and  that  is 
that  it  does  not  maintain  the  established  rule  in  regard  to  burden 
of  proof.     This  view  seemed  plausible  at  first.     It  was  adopted  by 
CThief  Justice  Day,  who  wrote  the  former  opinion,  and  was  acqui- 
esced in  by  a  majority.    But  we  are  now  agreed  that  it  is  not 
fioond.     llie  part  of  the  instruction  which  the  defendant  objects 
to  in  this  respect  is  that  which  holds,  in  substance,  that  if  the 
plaintiff  showed  his  acts  in  the  transactions,  and  they  fanled  to 
show  contributory  negligence,  the  burden  upon  this  point  would 
be  shifted.    As  to  this  we  may  say,  as  we  have  already  said  of  the 
instruction  in  other  respects,  that  the  rule  could  not  be  approved 
as  an  abstract  one.     The  character  of  acts,  as  showing  negligence 
or  otherwise,  often  depends  Upon  a  great  number  of  circumstances. 
We  can  conceive  of  a  case  where  the  plaintiff  might  prove  the 
injured  person's  acts,  and  the  jury,  by  reason  of  a  want  of  knowledge 
oi  the  circumstances,  be  left  entirely  in  the  dark  as  to  whether 
they  showed  contributory  negligence  or  freedom  from  it.    In  such 
case  it  could  not  be  said  that  the  rule  of  the  instruction  would  be 
correct.     But  the  case  before  us  is  not  one  of  that  kind.    The  char- 
acter of  the  plaintiff's  acts,  so  far  as  it  depended  upon  circum- 
itances,  was  clearly  shown.     The  only  question  then,  is,  was  it 
sufficient  to  shift  the  burden  of  proof  for  the  plaintiff  to  show 
Iiis  acts,  if  they  failed  to  show  contributory  negligence  ?    We  think 
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it  was.  Wliere  there  is  no  question  of  negligence  hy  reason  of 
an  omission,  and  no  question  in  regard  to  the  snrronndin^  circmn- 
stances,  and  the  only  question  is  as  to  whether  the  injnr^  person, 
in  view  of  the  conceded  circumstances,  was  negligent  in  what  he 
did,  we  are  unable  to  see  how  the  plaintiff  could  do  more  than 
prove  what  he  did.  In  proving  wnat  he  did,  he  would  prove 
what  care  he  exercised,  and  acts  fully  disclosed  and  understood 
must  always  be  deemed  sufficiently  careful  which  evince  no  Di- 
ligence. 

The  true  rule,  and  one  of  general  application,  appears  to  us  to 
be  that  stated  in  Mayo  v.  Boston  &  M.  Ry.  Co.,  104  Mass.  140. 
It  is  stated  in  these  words  :  "  All  the  circumstances  under  which 
the  injury  was  received  being  proved,  if  they  show  nothing  in  the 
conduct  of  the  plaintiff,  cither  of  acts  or  neglect,  to  which  the  in- 
jury may  be  attributed  in  whole  or  in  part,  the  inference  of  due 
care  may  be  drawn  from  the  absence  of  all  appearance  of  fault." 

The  instruction  given  by  the  court  below  was  not,  we  think, 
in  view  of  the  particular  facts  of  the  case,  inconsistent  with  the 
rule  above  expressed,  and  the  judgment  must  be  affirmed. 

€toneral  Reference. — For  a  full  oollection  of  the  authorities  in  point  as 
to  the  principal  case,  see  note  to  Burlington,  C.  R.  &  N.  B.  Co.»  IS  Am.  A 
Eng.  R.  R  C«8.  6. 
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V, 

Kemp  and  Wife. 
(61  Maryland  JReports,  74.) 

In  an  action  by  husband  and  wife  against  a  railroad  company  to  reoorer 
for  personal  injuries  sustained  by^  the  wife  through  the  alleged  neffligenoe 
of  the  defendant,  the  iurv  were  instructed  that  in  estimating  the  damages 
they  were  to  consider  tne  health  and  condition  of  the  female  plaintiff  before 
the  injury,  as  compared  with  her  condition  at  the  time  of  the  trial,  in  conr 
sequence  of  the  injury  ;  ''and  whether  the  injury  in  its  nature  was  p^ma- 
nent,  and  how  far  it  was  calculated  to  disable  her  from  engaging  in  those 
household  pursuitK  and  employments  for  which,  in  the  absence  of  such  in- 
jury, she  would  be  qualified ;  and  also  the  physical  and  mental  suffering  to 
which  she  was  subjected  by  reason  of  the  injury ;  and  to  allow  such  dam- 
ages as  in  the  opinion  of  the  jury  would  be  a  fair  and  just  compensation 
for  the  injury  which  she  sustained,''^  Held,  that  the  instruction,  in  texms, 
confined  the  damages  to  be  awarded  to  compensation  for  the  personal  in- 
jury sustained  by  the  wife ;  and  there  was  nothing  embraced  in  it  for 
which  th')  )iu8hand  could  have  sued  alone. 

The  female  plaintiff  having  testified  that  shortly  after  the  injury  com- 
plained of  a  cancer  was  developed  at  the  place  on  her  person  where  abe  was 
mjured,  and  medical  testimony  having  oeen  offered  on  both  sides  of  the 
question,  whether  the  cancer  was  the  result  of  the  injury,  it  was  hdd : 
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t9t^  That  it  was  for  the  jury  to  determine  as  a  matter  of  fact,  whether 
the  cancer  did  result  from  the  injury  rec:eived.  And  in  determining  this 
oaestion  they  were  required  to  consider  nil  the  circumbtauces  and  coinci- 
dencee  of  the  case  in  connection  with  rhe  testimony  of  the  professional  wit- 


2d.  That  if  the  jury  believed  from  all  the  evidence  before  them  that  the 
cancer  was  the  natural  and  proximate  consequence  of  the  blow  received  by 
the  negligent  act  of  the  def endant»  it  would  properly  form  an  element  to  l>e 
considered  in  awarding  damages  for  the  pain  and  injury  suffered  by  the 
female  plaintiff. 

3d.  That  the  fact  that  she  may  have  had  a  tendencv  or  predisposition  to 
cancer,  could  afford  no  proper  ground  of  objection  to  her  claim. 

Where  a  passenger  on  a  railroad  train  is  injured  through  the  fault  of  the 
company,  he  may  elect  to  sue  in  tort  and  may  recover  according  to  the 
principles  obtaining  in  such  an  action. 

Appeal  from  the  CSrctiit  Court  for  Howard  county. 
Bernard  Ca/rter  and  A,  W.  Machen^  ior  the  appellant. 
*/ohn  S,  Tyson  and  Senary  E.  Wootton^  for  the  appellees. 

Alvey,  C.  J. — ^This  is  an  action  brought  by  husband  and  wife 
to  recover  for  personal  injuries  suffered  by  the  wife,  caused,  as  it 
is  alleged,  by  the  negligent  wrong  of  the  defendants. 

The  trial  below  resulted  in  a  verdict  and  judgment  for  the 
plaintifiEs ;  and  the  defendants  have  appealed  for  alleged  errors  in 
granting  a  prayer  on  the  part  of  tne  plaintiffs,  and  refusing 
a  prayer  on  the  part  of  the  defendants. 

It  is  objectea  by  the  defendants  that  the  instruction  granted 
at  the  instance  of  the  plaintiffs  includes  and  authorized  the  jury 
to  find  for  a  cause  of  action  that  should  have  been  sued  for  by  the 
husband  alone,  without  the  joinder  of  tlie  wife.     We  do  not  so 
read  the  instruction.     It  simply  directed  the  jury  that,  in  esti- 
mating the  damages,  they  were    to    consider    the    health  and 
condition  of  the  female  plaintiff  before  the  injury  complained  of, 
as  compared  with  her  condition  at  the  time  of  the  trial,  in  conse- 
quence of  the  iniury ;  «  and  whether  the  injuiy  in  its  nature  was 
permanent,  and  now  far  it  was  calculated  to  disable  her  from 
engaging   in    those    household   pursuits  and  employments,  for 
which,  in  the  absence  of  such  injury  she  would  be  qualified ;  and 
also  the  physical  and  mental  suffering  to  which  she  was  subjected 
by  reason  of  the  injury ;  and  to  allow  such  damages*  as  m  the 
ojmiion  of  the  jury  would  be  a  fair  and  just  compensation  for  the 
injury  which  she  sustcmied?^ 

ifow,  according  to  the  common  law  upon  this  subject,  it  is 
perfectly  well  settled  that  in  an  action  brought  for  personal 
injuries  suffered  by  the  wife,  the  husband  and  wue  must  join,  and 
the  declaration  must  conclude  to  their  damage.  But  in  such 
action  care  should  be  taken  that  there  be  not  included  any  cause 
of  action  for  which  the  husband  shoxdd  sue  alone ;  as,  for  instance, 
for  loss  of  services,  expenses  incurred  and  the  like.    Dengate 
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and  Wife  r.  Gardiner,  4  M.  &  W.  6 ;  Stoop  and  Wife  v.  Swarte, 
12  Sergt.  &  R.  76 ;  1  Cliitt.  PI.  82,  83.  In  the  instruction  before 
ns  reference  is  made  to  the  disability  of  the  wife  to  perform 
household  duties,  but  that  was  only  by  way  of  contrasting  her 
former  with  her  present  condition  of  health.  The  jury  were  not 
directed  or  authorized,  in  estimating  the  damages,  to  allow  for  the 
loss  of  services  of  the  wife  while  suffering  under  the  disability 
occasioned  by  the  injury.  The  instruction,  in  terms,  confined 
the  damages  to  be  awarded  to  compensation  for  the  personal 
injury  sustained  by  the  wife;  and  there  was  nothing  embraced 
for  which  the  husband  could  have  sued  alone.  The  action  was 
brought  before  the  passage  of  the  Act  of  1882,  Chap.  265,  which 
provides  "  that  any  married  woman  may  sue  in  any  court  of  hw 
or  equity  in  this  State,  upon  any  cause  of  action,  in  her  own 
name,  and  without  the  necessity  ot  aprochein  cmi%  as  if  she  were 
feme-sole  I  and  therefore  it  is  unnecessary  to  consider  ^rbether 
that  act  extends  to  a  case  like  the  present. 

The  second  prayer  offered  by  the  defendants,  and  which  was 
refused  by  the  court,  asked  that  the  jury  be  instructed  that  there 
was  no  legaU/y  sufficierU  evidence  that  the  cancer,  testified  to  by 
the  witnesses,  was  caused  by  the  negligence  of  the  defendants, 
and  therefore  they  should  not  take  the  cancer  into  consideration 
in  estimating  any  damans  that  they  might  award  to  the  female 
plaintiff.  And  upon  this  prayer  for  instruction,  the  defendants 
contend :  (1)  That  there  was  no  evidence,  legally  sufficient  to  be 
considered  by  the  jurv,  that  the  cancer  of  which  Mrs.  Kemp 
suffered  was  the  natural  result  or  consequence  of  the  negligence 
complained  of;  and  (2)  that  if  there  was  in  fact,  any  casual 
connection  between  the  immediate  injury  received  by  Mrs.  Kemp 
and  the  subsequent  development  of  the  cancer,  the  latter,  to  be 
treated  as  a  legal  effect,  was  too  obscure  and  too  remote  from  the 
alleged  cause  to  form  an  element  of  damage  for  the  original 
wrongful  act. 

We  shall  not  recite  in  detail  all  the  evidence  upon  the  subject 
Su£Sce  it  to  state,  that  the  evidence  shows  clearly  and  without 
contradiction  that  Mrs.  Kemp  was  at  the  time  of  the  accident,  and 
for  many  years  prior  thereto,  apparently  in  good  health  and  con- 
dition. Tjie  accident  occurred  about  the  middle  of  Mav,  1880, 
and  a  very  short  time  thereafter  the  cancer  commenced  its  devel- 
opment on  the  injured  part  of  her  person.  In  her  testimony, 
after  describing  the  manner  in  which  the  accident  occurred,  and 
how  she  was  thrown  against  the  railing  on  the  platform  of  the 
car  as  she  was  about  getting  off,  and  the  hurting  of  her  right  arm 
and  left  breast,  she  states  that  the  right  arm  was  bruised  and  dis- 
colored ;  and  "  where  the  breast  was  struck  it  was  sore,  and  re- 
mained so  from  that  time  out.  Prior  to  that  time  she  had  no  pain 
or  soreness ;  and  two  or  three  weeks  afterward  a  small  lump  ap- 


PA88EKOEBS — DAMAGB8 — OAKOEB.  223 

I>eared  in  the  left  breast,"  which,  npon  being  shown  to  her  physi- 
cian, -WBA  prononnced   to  be  a  cancer.     Dr.  Smith  first  operated 
for  its  removal  on  the  8th  of  November,  1880,  when  it  was  about 
the    size   of  an  orange,  and  he  operated  again  about  the  12th  of 
Jannary,  1881,  when  the  entire  breast  was  removed,  bnt  without 
eaccesB  in  extirpating  the  roots  of  the  disease.    The  cancer  still 
remains  and  is  pronounced  to  be  incurable.     The  two  daughters  of 
Mrs,  Kemp,  in  their  testimony,  fuUy  corroborate  the  statement  of 
their  mother  in  regard  to  her  previous  good  health  and  apparent 
freedom  from  disease,  and  the  subsequent  appearance  and  growth 
of  the   cancer.     And  the  professional  witnesses,  while  they  all 
testify  that  it  is  impossible  to  know  and  be  certain  as  to  the  origin 
of   cancer  in  any  given  case,  yet  they  all  agree  in  saying  that  tne 
bloi^,  such  as  that  described  by  Mrs.  Kemp,  was  sufficient  and  may 
have   been  the  cause  of  the  development  of  the  cancer  in  her 
case.      In  the  opinion  of  two  of  the  phvsicians.  Dr.  Latimer  and 
Dr.  Turner,  the  blow  on  the  breast,  as  described  by  Mrs.  Kemp, 
was  not  only  sufficient  cause  for  the  production  of  the  cancer,  but 
that  they  would  attribute  the  cancer  to  that  cause.     And  from  the 
coincidence  of  the  case  we  must  say  that  their  opinion  does  not 
appear  to  be  unreasonable. 

Now,  with  this  evidence  in  the  case,  unless  the  court  could  have 
been  required  to  hold,  as  matter  of  law,  that  the  production  of 
cancer  was  too  uncertain  and  too  remote  a  consequence  of  the  al- 
leged injur}'  to  be  allowed  to  be  considered  in  estimating  the  dam- 
ages, upon  what  principle  could  the  court  properly  withhold  the 
matter  from  the  jury  upon  the  prayer  offered  bv  tne  defendants? 
It  was  for  the  jury  to  determine  as  matter  of  fact  whether  the 
cancer  did  result  from  the  injuir  received.  And  in  determining 
this  question  they  were  required  to  consider  all  the  circumstances 
and  coincidences  of  the  case  in  connection  with  the  testimony 
given  by  the  professional  witnesses.  If,  therefore,  the  subject  was 
proper  to  be  considered  by  the  jury  at  all,  we  are  clearly  of  opinion 
that  there  was  evidence  sufficient  to  be  considered  by  them. 

Now,  the  question  is,  whether  the  production  of  cancer,  as  the 
result  of  an  mjury  received  by  the  negligence  of  the  defendants, 
under  the  circumstances  of  this  case,  be  too  remote  a  consequence 
from  such  negligence  to  form  an  element  of  damage  to  the  plain- 
tiff. If  it  be  not,  then,  clearly,  the  court  below  committed  no 
error  in  refusing  the  second  prayer  of  the  defendants. 

It  is  not  simply  because  the  relation  of  cause  and  effect  may 
be  somewhat  involved  in  obscurity,  and  therefore  difficult  to 
trace,  that  the  principle  obtains  that  only  the  natural  and  prox- 
imate results  01  a  wrongful  act  are  to  be  regarded.  It  is  only 
where  there  may  be  a  more  direct  and  inmiediate  sufficient  cause 
of  the  effect  complained  of,  that  the  more  remote  cause  will  not 
be  charged  with  the  effect.     If  a  given  result  can  be  directly 
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traced  to  a  particular  cause,  as  the  natural  and  proxiinate  effect, 
why  should  not  such  effect  be  regarded  by  the  law,  even  though 
such  cause  may  not  always,  and  under  all  condition  of    things, 
produce  like  results  ?     It  is  the  common  observation  of  all,  ^t 
the  effects  of  personal  physical  injuries  depend  much  upon  the 
peculiar  conditions  and  tendencies  of  the  persons  injured :  and 
what  may  produce  but  slight  and  comparatively  uninjurious  con- 
sequences m  one  case,  may  produce  consequences  of    the  most 
serious  and  distressing  character  in  another.     And  this  l>eing  so, 
a  wrong-doer  is  not  permitted  to  relieve  himself  from  responsi- 
bility for  the  consequences  of  his  act,  by  showing  that  the  injuiy 
would  have  been  of  less  severity  if  it  had  been  inflicted  up<m 
anyone  else  of  a  large  majority  oi  the  human  family.     Henoe  the 
general  rule  is  tliat,  in  actions  of  tort  like  the  present,  the  wrong- 
doer is  liable  for  all  the  direct  injury  resulting  from  his  wrongfnl 
act,  and  that,  too,  although  the  extent  or  special  nature  of  the  re- 
sulting injury  could  not,  with  certainty,  nave  been  foreseen  or 
contemplated  as  the  probable  result  of  the  act  done.     3  Siith.  on 
Dam.  714,  715,  and  the  cases  there  cited.     The  general  rule  is 
stated  by  Addison  in  his  work  on  Torts  (3d  edX  page  5,  with  as 
much  clearness  and  precision  as  will  be  found  m  any  other  text 
writer,  and  he  states  the  rule  to  be  "  that  whoever  does  an  illegal 
act  is  answerable  for  all  the  consequences  that  ensue  in  the  orai- 
nary  and  natural  course  of  events,  though  those  consequences  be 
immediately  mid  directly  brought  about  by  the  intervemng  agency 
of  others,  ri\)viiling  the  intervening  agents  were  set  in  motion  by 
the  primaiv  wroiu^-doer,  or  provided  tneir  acts  causing  the  damage 
were  the  necessary  or  legal  and  natural  consequence  oi  the  original 
wrongful  act."     If,  therefore,  the  jury  beUeved,  from  all  the  evi- 
dence before  them,  that  the  cancer  in  the  breast  of  Mrs.  Kemp 
was  the  natural  and  proximate  consequence  of  the  blow  received 
on  her  breast  by  the  negUgent  act  of  tlie  defendants,  it  would 
properly  form  an  element  to  be  considered  in  awarding  damages 
lor  the  j)ain  and  injury  suffered  by  her. 

If  by  the  blow  received  a  severe  contusion  had  been  produced, 
resulting  in  an  ordinary  tumor  or  open  ulcer,  we  suppose  no  ques- 
tion would  have  been  raised  as  to  the  right  of  the  plaintiff  to 
show  such  results  of  the  injury  received,  as  indicating  the  extent 
of  the  injury  and  the  degree  of  suffering  endured.  W  hy  should 
a  different  rule  be  applied  to  this  case  ?  That  the  female  plaintiff 
may  have  had  a  tendency  or  predisposition  to  cancer  can  ahord  no 
proper  ground  of  objection.  She,  in  common  with  :ill  other 
people  of  the  community,  had  a  right  to  travel  or  be  carried  in 
the  cars  of  the  defendants,  and  she  had  a  right  to  enjoy  that  priv- 
ilege without  incurring  the  peril  of  receiving  a  wrongful  injuiy 
that  might  result  in  innaming  and  developing  the  dormant  germs 
of  a  fatal  disease.    It  is  not  for  the  defendants  to  say  that  because 
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they  did  not,  or  could  not,  in  fact,  anticipate  such  a  result  of  their 
negligent  act,  they  must  therefore  be  exonerated  from  liability  for 
such  consequences  as  ensued.     They  must  be  taken  to  know  and 
to  contemplate  all  the  natural  and  proximate  consequences,  not 
only   that  certainly  would,  but  that  probably  might  flow  from 
their  \rrongful  act.     The  defendants  must  be  supposed  to  know 
that   it  was  the  right  of   all  classes  and   conditions  of   people, 
whether  diseased  or  otherwise,  to  be  carried  in  their  cars,  and  it 
must   also  be  supposed  that  they  knew  that  a  personal  injury  in- 
flicted  upon  any  one  with  predisposition  or  tendency  to  cancer 
might  and  probably  would  develop  the  disease.   See  case  of  Stewart 
V.  City  of  Kipon,  38  Wis.  584. 

The  defendants  have  cited  and  relied  upon  the  case  of  Hobbs 
and  Wife  v.  The  London  &  Southwestern  K.  Co.,  L.  R,  10  Q.  B. 
Ill,  as  maintaining  a  doctrine  different  from  that  just  stated  by 
us.     But  in  several  respects  that  case  is  quite  different  from  this. 
In  the  first  place,  that  was  an  action  upon  contract,  seeking  a  re- 
covery for  a  breach  thereof.     There,  a  passenger,  who  had  been 
set  down  with  his  wife  at  a  wrong  station,  sougnt  to  recover  from 
the  railway  company  damages  for  a  cold  which  his  wife  had  taken 
in  consequence  of  the  exposure  in  having  to  walk  liome  in  the 
rain.      And  it  was  held  that  the  loss  so  occasioned  was  not  so 
connected  with  the  breach  of  contract  as  that  the  carrier  breaking 
the  contract  would  be  liable.     As  said  by  the  court,  the  catching 
cold  by  the  plaintiff's  wife  was  not  the  immediate  and  necessary 
effect  of  the  breach  of  contract,  or  was  not  such  an  effect  as  could 
fairly  be  said  to  have  been  in  the  contemplation  of  the  parties. 
But  we  suppose,  with  Mr.  Mayne,  in  his  work  on  Damages,  p.  73 
(Wood's  ed.},  that  that  case  would  have  been  differently  decided, 
if,  instead  of   putting  the  plaintiff  down   safely  at  the  wrong 
place,  the  company  had  by  tneir  negligence  caused  any  personsd 
injury  to  him.     Without,  therefore,  intimating  that  we  should 
accept  the  decision  as  an  authority  in  any  case,  we  think  it  has  no 
direct  application  to  the  case  before  us. 

Concurring  with  the  court  below  in  its  rulings  excepted  to,  we 
must  affirm  uie  iudfirment. 
Judgment  affifmel 

niSSKNTING   OPINION. 

Stone,  J. — I  am  unable  to  agree  with  the  majority  of  the  court 
upop  the  principal  question  involved  in  this  case.  I  think,  as  a  mat- 
ter of  laWj  the  plaintiff  was  not  entitled  to  recover  damages  for  the 
cancer  which  she  claims  was  the  result  of  the  injury  she  received 
on  the  road  of  the  defendant.  In  the  view  that  I  take  of  the 
matter,  it  makes  no  difference  whether  the  cancer  was  the  result 
of  the  accident  or  not,  but  I  assume  that  it  was,  in  fact,  produced 
by  the  injury  the  plaintiff  received  on  the  defendant's  road. 
18  A.  A;  E.  B.  Cai.— 15. 
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This  was  an  action  brought  against  a  common  carrier  for  n^i- 
ffence  and  carelessness,  whereby  the  passenger  was  injured-  In 
my  opinion,  all  such  actions  are  founded  on  contract,  and  the 
dimiages  recoverable  are  for  a  breach  of  the  contract,  and  for  that 
only.  .  '  .   . 

This  is  not  an  action  for  an  intentional  or  wanton  injury. 
Such  cases  stand  upon  an  entirely  different  footing  from  the  one 
before  us,  and,  in  such  a  case,  where  the  injury  is  the  result  of  an 
intentional  or  wanton  act,  the  rule  of  damages  is  and  ought  to  be 
«itirely  different. 

In  tne  case  before  the  court,  and  in  all  cases  where  a  railroad  or 
other  transportation  company  undertakes  to  carry  a  passenger  for 
hire  from  point  to  point,  they  undertake  to  transport  him  safely, 
or  at  least  to  use  all  possible  care  to  do  so.  If  by  the  negligence 
of  their  employes  he  is  injured,  it  is  a  breach  of  the  contract  they 
made  with  him,  and  that  only.  The  measnire  of  the  damages  la 
the  iniury  he  receives  from  tne  breach  of  the  contract  to  use  all 
possible  care  to  transport  him  safely.  What  is  the  correct  measure 
of  daynages  is  still  in  many  cases  a  matter  of  doubt. 

It  is  now  well  settled,  both  in  England  and  in  this  State,  that 
the  liability  of  a  common  carrier,  who  undertakes  to  carry  goods^ 
is  the  value  of  the  goods  at  the  place  of  delivery  and  nothing 
more.  Tins  is  placed  upon  the  ground  that  it  is  a  contract  made 
by  the  carrier  that  for  a  certain  consideration  he  will  carry  sqfdy 
.  the  goods  to  the  point  of  thrir  destination. 

But  damages  for  injuries  to  the  person  of  a  passenger  carried, 
by  negligence  of  the  carrier,  are  not  so  readily  ajscertained  or 
meaflurea.  Still  I  think  the  principle  is  the  same*  I  think  it 
must  be  conceded  that  cancer  is  a  distinct  and  well-known  disease, 
not  necessarily  or  probably  connected  with  or  resulting  from  rail- 
way accidents.  It  was  known  and  dreaded  probab^^  centuries 
before  the  running  of  the  first  railway  train. 

It  is  not  the  natural  and  probable  consequence  of  a  railway 
accident  of  any  sort.  If  it  dia  result  from  the  injury  the  plaintin 
received  in  this  case  such  a  result  was  highly  improbable,  excep- 
tional, and  one  that  could  not  possibly  have  been  foreseen  or  con- 
templated by  the  company  when  mey  undertook  to  carry  the 
passenger  safely,  and  coula  have  formed  no  part  of  the  contract 
between  the  company  and  the  passenger. 

Since  Baxendale's  case  it  has  been  generally  conceded,  both  in 
England  and  in  this  State,  that  the  market  value  of  the  snoods  at 
the  place  of  delivery,  is  the  measure  of  the  damages  for  their  loss 
or  injury.  It  is  true  that  the  owner  of  the  gooos  may  sustain  a 
much  greater  loss  than  the  market  value  of  the  goods.  The  fail- 
ure to  get  them  may  disarrange  and  cause  serious  loss  to  his 
business.  But  such  losses,  whicm  Tnay  possibly  accrue,  form  no 
part  of  the  contract  of  the  carrier.     They  are  too  remote  and  oon- 
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tingent,  and  form  no  part  of  his  ordinary  contract.  He  does  not 
nnderta^e  to  gnard  against  any  such  mereJ/y  poasible  contingency. 
He  does  not  charge  for  any  such  risk. 

So  when  the  transportation  company  undertakes  to  carry  a  per- 
son  from  place  to  place,  it  does  guarantee  a^nst  the  natural, 
probable  and  ordinary  consequences  of  any  negligence  or  careless- 
need  on  its  part  which  causes  injury  to  the  passenger.     But  it  does 
not  insure  a^amst  every  possible  injury  which  can  be  traced  back 
and  had  its  beginning  in  the  accident.    It  must  be  something  that 
the  company  can  foresee,  and  thus  guard  against,  before  it  can  be 
held  responsible.     It  cannot  examine  into  the  health  and  condition 
of  the  passenger,  but  must  take  all,  the  delicate  and  sickly,  as  well 
as  the  strong  and  robust,  the  diseased  as  well  as  the  healthy.     It  is 
very  possib^  that  mere  fright  at  the  occurrence  of  a  slight  railroad 
collision  might  cause  death  to  a  person  in  the  last  stage  of  heart 
disease,  although  he  might  be  physically  untouched.     In  such  case 
would  the  railroad  be  chargeable  with  his  death  ? 

In  the  case  of  Hobbs  v.  London  &  South  Western  Railway  Com- 
pany, 10th  Law  Reports,  Queen's  Bench,  the  facts  were  these: 

The  plaintiffs  bought  tickets  from  Wimbledon  to  Hampton 
Court,  but  it  so  happened  that  thcf  train  did  not  go  to  Hampton 
Court,  but  went  to  Esher  station,  which  increased  the  distance  the 
plaintiffs  had  to  go  from  the  railway  station  to  their  home,  some 
two  or  three  miles.  They  were  unable  to  get  a  conveyance  from 
Esher  station  to  their  home,  and  had  to  walk.  The  night  being  < 
rainy  the  wife  contracted  a  cold  and  was  laid  up  for  some  time, 
and  medical  expenses  were  incurred.  At  the  trial  below  the  jury 
found  a  verdict  for  eight  pounds  on  account  of  the  inconvenience 
of  the  plaintiffs  being  obliged  to  walk  home,  and  also  twenty 
pounds  for  the  wife's  illness. 

In  the  court  of  Queen's  Bench  the  case  was  tried  before  Cock- 
bum,  C.  J.,  and  Blackburn,  Mellor  and  Archibald,  justices,  who 
unanimously  decided  that  the  railway  company  were  not  responsi- 
ble for  the  illness  of  the  wife. 

In  delivering  his  opinion  on  the  question  of  the  liabilitjr  of  the 
railway  company  for  tne  illness  of  the  wife.  Chief  Justice  Cockbum 
said :  "  That  to  entitle  a  person  to  damages  by  reason  of  a  breach 
of  contract,  the  injury  for  which  compensation  is  asked  should  be 
one  that  may  be  fairly  taken  to  have  been  contemplated  by  the 

{larties  as  the  possible  result  of  the  breach  of  the  contract.  'Hiere- 
ore  you  must  have  something  immediately  flowing  out  of  the 
breach  of  the  contract  complained  of,  something  immediately  con- 
nected with  it,  and  not  merely  connected  with  it  through  a  series 
of  causes  intervening  between  the  immediate  consequence  of  the  . 
breach  of  contract  and  the  damage  or  injury  complained  of. 
Here,  I  think,  it  cannot  be  said  the  catching  cold  by  the  plain- 
tiffs wife  is  the  immediate  and  necessary  eff^  of  the  breach  of 


228         BALTIMOBE  CITY  PASSENGER  RY.  CO.  V.  KEMP  AND  TrVIFE- 

contract,  or  was  one  which  could  be  fairly  said  to  have  been  in 
the  contemplation  of  the  parties."  And  further  on  he  says, 
speaking  of  the  cold  taken  by  the  wife :  "  It  is  an  eflect  of  the 
breach  of  contract  in  a  certain  sense,  but  removed  one  stage; 
it  is  not  the  primary  but  the  secondary  consequence  of  it."  And 
again,  "  it  is  not  the  necessary  consequence,  it  is  not  even  the  prob- 
able consequence  of  a  person  being  put  down  at  an  improper  place, 
and  having  to  walk  home,  that  he  should  sustain  eitlier  personal 
injury  or  catch  a  cold.  That  cannot  be  said  to  be  within  the  con 
templation  of  the  parties  so  as  to  entitle  the  plaintiff  to  recover.'' 

Mellor,  in  liis  opinion,  says  that  the  time  rule  of  damage  is  *'  such 
as  arises  naturally  and  directly  from  the  breach  of  contract,  or  such 
as  both  parties  might  reasonably  have  expected  to  result  from  a 
breach  of  the  contract." 

In  Mayne  on  Damages  (second  edition),  page  27,  the  general  role 
is  thus  laid  down :  "  The  first,  and  in  fact  the  onlv  inquiry,  in 
all  these  cases  is,  whether  the  damage  complained  of  is  the  natural 
and  reasonable  result  of  the  defendant's  act ;  it  will  assume  this 
character,  if  it  can  be  shown  to  be  such  a  consequence,  as  in  the  or- 
dinary course  of  things  would  flow  from  the  act,  or,  in  cases  of 
contract  if  it  appears  to  have  been  contemplated  by  both  parties; 
when  neither  oi  these  elements  exist  the  damage  is  said  to  be  too 
remote." 

In  Indianapolis,  Bloom.  &  W.  R.  R.  Co.  v,  Bimey,  71  DL  391, 
the  conrt  says :  "  Damages  produced  by  other  agencies  than  those 
causing  the  injury,  or  even  oy  agencies  remotely  connected  with 
those  causing:  the  iniury,  cannot  be  awarded  as  proximate  or  proper 
compensatiol,  but  only  where  the  injniy  flow/from  the  wi^n^ 
act,  as  its  natural  concomitant  or  as  the  direct  result  thereoi 
Where  speculation  or  conjecture  has  to  be  resorted  to  for  the  pur- 
pose of  aetermining  whetner  the  injnry  results  from  the  wrongful 
act,  or  from  some  other,  then  the  rule  of  law  excludes  the  allow- 
ance of  damages  for  such  iniury." 

In  the  case  of  Sheffer  v.  Virginia  Midland  K.  R  Co.,  105,  U.  S. 
349,  8.  o.  8  Am.  &  Eng.  E.  K.  Cas.  59,  the  facts  were  these :  A 
passenger  was  injured  by  a  collision  on  the  railroad,. and  his  injuiy 
was  so  serious  that  it  resulted  in  his  insanity ;  while  insane  h^ 
committed  suicide,  and  suit  was  brought  against  the  railroad  for 
his  death.  All  the  facts  were  spread  npon  the  record,  and  the  case 
came  up  on  demnrrer.  The  court  refused  to  hold  the  company 
responsible  in  damages  for  the  death  of  the  passenger,  and  in  their 
opinion  say : 

"  It  must  appear  that  the  injnry  was  the  natural  and  probable 
conseqnence  oi  the  negligence  or  wrongful  act.  The  suicide  of 
Sheffer  was  not  a  result  naturally  and  reasonably  to  be  expected 
from  the  injnry  received  on  the  train.  It  was  not  the  natnnil  and 
probable  consequence,  and  could  not  have  been  foreseen  in  the 
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light  of  the  circnmstances  attending  the  negligence  of  the  officers 
in  charge  of  the  train.  His  inaanii/y  as  a  canse  of  his  final  de- 
strnction,  was  as  little  the  natural  or  probable  result  of  the  negli- 
gence of  the  railroad  officials  as  his  suicide,  and  each  of  these  are 
casual  or  unexpected  causes,  intervening  between  the  act  which 
injured  him  and  his  death." 

Many  more  cases  might  be  cited,  to  the  same  effect.     It  will 
appear  from  the  above  cases,  that  the  court  of  Queen's  Bench  in 
England,  the  Supreme  Court  of  the  United  States,  and  the  highest 
court  of  one  of  tne  States,  are  in  substantial  accord  upon  the  sub- 
ject of  the  proper  rule  for  the  ascertainment  of  damages.    A  care- 
ful examination  of  these  cases  will  show  that  they  all  proceed  upon 
the  theory :  first,  that  the  injury  to  the  passenger  caused  bv  the 
negligence  of  the  railway  company  or  its  employes  is,  in  reality,  a 
breach  of  contract  made  by  the  company  to  transport  the  pas-" 
Sanger  safely;  secondly,  that  the  injury  must  be  the  natural  and 
probable  consequence  of  the  accident,  or  negUgence  of  the  com- 
pany or  its  employes,  and  not  of  casual  or  unexpected  causes  in- 
tervening between. 

In  this  case,  the  facts  are  these,  according  to  the  theory  of  the 
plaintiff :  The  passenger  received  a  bruise  by  the  negligence  of 
the  company's  employe  in  starting  a  car  while  she  was  getting  off. 
Some  time  after,  cancer  developed  on  the  spot  where  she  received 
the  bruise,  and  the  bruise  was  the  cause  of  the  cancer ;  but  that  can- 
cer is  not  the  natural  or  ordinary  consequence  of  a  bruise,  but  ona/u  be. 
This  is  the  evidence  as  strongly  as  it  can  be  stated  in  behali  of 
the  plaintiff,  and  does  not  bring  the  case  within  the  rule  laid  down 
either  by  the  Queen's  Bench  or  the  supreme  court. 
•  The  death  of  the  passenger  may,  and  probably  wiU,  be  caused 
by  the  cancer,  and  thus  may  be  traced  back  to  the  accident ;  and  it 
eeems  to  me  that  the  railroad  may  as  properly  be  held  liable  for 
her  death  as  for  the  disease  that  will  likely  cause  her  death. 

Whether  such  a  disease  as  cancer  did  result  from  the  bruise, 
must,  in  the  very  nature  of  things,  be  a  mere  conjecture.  Admit- 
ting for  the  sake  of  the  argument,  that  it  did  so  result  in  this  par- 
ticular case,  it  only  can  mean  that  the  jury  conjectured  rigntly. 
Into  such  a  wide  field  of  conjecture,  I  cannot  tnink  that  a  jury 
should  te  permitted  to  wander,  and  therefore  am  of  opinion  that 
the  judgment  should  be  reversed. 


The  following  opinion  was  afterwards  deUvered  upon  . 

motion  for  reargument. 

(61  Maryland,  619.) 

Alvet,  C.  J. — There  has  been  a  motion  made  in  this  case  for 
rc-argument,  based  largely  upon  authorities  that  were  not  brought 
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to  the  attention  of  the  court  on  the  former  hearing ;  and  hence 
we  depart  from  the  general  practice  of  disposing  of  such  motions 
without  the  formal  assignment  of  reasons  for  tne  action  of  the 
court  thereon. 

Upon  the  question  whether  the  jury  should  have  been  allowed 
to  infer,  upon  the  evidence  before  them,  that  cancer  was  the  result 
of  the  injury  received  by  the  plaintiff,  the  defendant  cites  and 
relies  upon  the  case  of  Jewell  r.  Grand  Trunk  Railway  Co.,  55 
N.  H.  84,  a  case  not  referred  to  on  the  former  argument.  But 
the  facts  of  that  case  are  so  entirely  different  from  those  of  the 
case  before  us  that  the  analogy  between  the  two  cases  is  but  slight. 
In  the  first  place,  the  party  whose  negligence  caused  the  injury  in 
that  case  was  not,  according  to  the  decision  of  the  court,  tne  ser- 
vant or  employ^  of  the  defendant,  and  therefore  the  defendant 
was  not  liable  for  his  acts.  In  the  second  place,  there  was  a  con- 
siderable length  of  time  intervening  between  the  time  of  the 
accident  and  the  death  of  the  party,  the  latter  in  the  meantime 
being  engaged  in  hard  work  and  subjected  to  much  exposure,  and 
all  the  circumstances  of  the  case  rendered  it  exceedingly  doubtful 
whether  there  could  be  any  connection  between  the  injury  re- 
ceived by  ta  blow  on  the  'nght  shoulder  and  a  cancer  that  was 
found  to  exist,  hy  post-mortem  examination,  in  the  left  lung  of  the 
party,  a  year  and  a  half  after  tlie  injury  received.  And  the 
physicians  all  testified  that,  in  their  opinion,  neither  the  last  sick- 
ness of  the  party  nor  the  cancer  was  in  any  way  attributable  to 
the  injury  previously  received.  The  court,  moreover,  considered 
and  determined  the  case  upon  the  weig/U  of  evidence,  as  upon 
motion  for  a  new  trial,  and  not  as  upon  a  demurrer  to  the  legal 
Bufllciency  of  the  evidence  to  be  submitted  to  the  jury,  as  in  tne 
case  before  us.  The  other  cases  cited  upon  this  question  have  only 
a  remote  or  indirect  bearing,  and  we  do  not  perceive  that  they  are 
at  all  in  conflict  with  the  opinion  that  has  been  delivered  in  this 
case. 

Since  the  opinion  in  this  case  was  delivered,  50th  Michigan  has 
been  published,  and  that  volume  contains  the  case  of  Beauchamp 
V.  Saginaw  Mining  Co.,  at  p.  163.  In  that  case,  a  boy,  while 
passing  on  a  highway,  was  injured  by  being  struck  on  the 
side  of  his  head  by  a  stone  from  a  blast  fired  by  the  mining 
company,  and  having  died  some  five  or  six  months  thereafter,  an 
action  was  brought  to  recover  damages  for  his  death,  caused,  as  it 
was  alleged,  by  the  negligence  of  tne  defendant.  Among  other 
defences,  it  was  alleged,  and  evidence  was  given  to  show,  that 
death  was  not  caused  by  the  ihjury  but  by  specific  or  typical 
pneumonia ;  and  the  case  was  sought  to  be  taken  from  the  jury 
upon  the  ground  that  pneumonia  and  not  the  in  jury  received  from 
the  stone  was  the  direct  and  proximate  cause  of  the  death.  The 
.physician  who  attenfl(»d  llie  b<»y  in  his  sickness  testified  that  lie 
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died  of  pneumonia,  thongh  he  had  been  very  serionsly  injured, 
and  was  paralyzed  on  one  side,  and  the  chances  of  recovery  were 
againfit  him.  The  doctor  said  in  his  testimony :  "  I  am  unprepared 
to  say  what  caused  pneumonia  in  this  case.  In  my  opinion  it  was 
a  specific  or  typical  pneumonia ;  the  relation  between  it  and  the 
injured  head  was  not  close."     It  was  contended,  however,  for  the 

Elaintiff  that,  owing  to  the  broken  and  shattered  condition  of  the 
oys  system,  causea  by  the  injury  received,  and  his  increased  sus- 
ceptibility to  cold,  pneumonia  was  superinduced  and  developed  as 
a  natural  result  of  the  injury ;  and  that  question  was  submitted  to 
the  jury  upon  the  evidence,  and  they  found  for  the  plaintiff.  The 
case  was  taken  to  the  Supreme  Court  of  Michigan,  and  the  error 
assigned  was  the  submission  of  the  question  to  and  allowing  the 
juiT  to  conclude  as  to  whether  pneumonia  did,  in  fact,  result  from 
ana  was  a  consequence  of  the  injury  received  by  the  boy.  The 
supreme  court  amrmed  the  ruling  of  the  court  below,  and  held 
that  "  if  the  injury  received  and  sickness  following  concurred  in 
and  contributea  to  the  attack  of  pneumonia,  the  defendant  must 
be  held  responsible  therefor."  And  so  in  this  case :  If  the  in- 
jury received  by  Mrs.  Kemp  by  the  negligence  of  the  defendant 
superinduced  and  contributed  to  the  production  or  development 
of  cancer  the  defendant  is  responsible  therefor ;  and  the  cancer  is 
not  to  be  treated  as  an  independent  cause  of  injury  or  suffering 
any  more  than  pneumonia,  resulting  from  an  injury  that  rendered 
the  system  susceptible  of  and  liable  to  the  attack,  as  a  natural 
consequence  of  such  injury,  is  to  be  rej^rded  as  an  independent 
cause  of  death.  In  both  cases  the  original  injurjr  wajs  the  prime 
cause  that  opened  the  way  to  and  set  omer  causes  in  motion  which 
led  to  the  fatal  results.  And  the  wrong-doer  cannot  be  allowed 
to  apportion  the  measure  of  his  responsibility  to  the  initial  cause. 
Whetner  the  direct  casual  connections  exist  is  a  question  in  all 
cases  for  the  jury  upon  the  facts  in  proof. 

There  is  another  ground  upon  which  re-argument  of  the  case  is 
asked,  and  that  is  with  respect  to  the  nature  of  the  action  and  for 
what  nature  and  extent  of  injury  damages  may  be  allowed  to  be 
recovered  therein.  The  defendant  insists  that  while  the  form  of 
action  is  bs  for  a  tort,  yet  the  real  ground  of  the  right  to  recover 
in  this  caae  is  simply  for  breach  of  the  contract  to  carry  safely, 
and  to  put  the  party  down  safely.  And  that  being  so,  according 
.  to  the  contention,  it  is  insisted  that  to  entitle  the  plaintiff  to  dam- 
ages by  reason  of  a  breach  of  the  contract,  the  injury  for  which 
compensation  is  asked  should  be  shown  to  be  such  that  it  may 
fairly  be  taken  to  have  been  contemplated  by  the  parties  as  the 
possible  result  of  the  breach  of  the  contract ;  and  that,  in  this 
case,  no  such  consequence  as  the  production  of  cancer  in  the  plain- 
tiff could  have  been  anticipated  as  the  probable  result  of  the  neg- 
ligent act  of  the  defendant.  But  to  this  proposition  we  cannot 
agree ;  and,  in  our  opinion,  it  is  not  supported  by  authority. 
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A  common  carrier  of  passengers  who  accepts  a  party  to  be  <»r- 
ried  owes  to  that  party  a  duty  to  be  careful,  irrespective  of  con- 
tract; and  the  gravamen  of  an  action  like  the  present  is  the 
negligence  of  the  defendant.  The  right  to  maintain  the  action 
does  not  depend  upon  contract,  but  the  action  is  founded  upon  the 
common  law  duty  to  carry  safely  ;  and  the  negligent  violation  of 
that  duty  to  the  damage  of  the  plaintiff  is  a  tort  or  wrong  -which 

g'ves  rise  to  the  right  of  action.     Bretherton  v.  Wood,  3  B.  & 
ing.  in  Ex.  Ch.  54.     If  this  were  not  so,  the  passenger  i^onld 
occupy  a  more  unfavorable  position  in  reference  to  the  extent  of 
his  right  to  recover  for  injuries  than  a  stranger ;  for  the  latter,  for  ^ 
any  negligent  injury  or  wrong  committed,  can  only  sue  as  for  a 
tort,  and  the  measure  of  the  recovery  is  not  only  for  the  actual 
suffering  endured,  but  for  all  aggravation  that  may  attend   the 
commission  of  the  wrong  ;  whereas,  in  the  case  of  a  passenger,  if 
the  contention  of  the  defendant  be  supported  for  the  same  char- 
acter of  injury,  the  right  of  recovery  would  be  more  restricted. 
The  principle  of  these  actions  against  common  carriers  of  pastsen- 

fers  is  well  illustrated  by  the  case  of  a  servant  whose  fare  has 
een  paid  by  the  master ;  or  the  case  of  a  child  for  whom  no  fare 
is  charged.  In  both  of  the  cases  mentioned,  though  there  is  no 
contract  as  between  the  carrier  and  the  servant,  or  as  between  the 
carrier  and  the  child,  yet  both  servant  and  the  child  are  passen- 
gers, and  for  any  personal  injuries  suffered  by  them,  through  the 
negligence  of  the  carrier,  it  is  clear  they  could  sue  and  recover; 
but  they  could  only  sue  as  for  a  tort.  The  authorities  would  seem 
to  be  clear  upon  the  subject,  and  leave  no  room  for  doubt  or 
question. 

In  the  case  of  Marshall  v.  York,  Newcastle  &  Berwick  R.  C!o., 
11  C.  B.  655,  in  discussing  the  ground  of  action  against  a  common 
carrier,  Jervis,  C.  J.,  said :  "  But  upon  what  principle  does  the 
action  lie  at  the  suit  of  the  servant  for  his  personal  suffering! 
Not  by  reason  of  any  contract  between  him  and  the  company,  but 
by  reason  of  a  duty  implied  by  law  to  carry  him  safely."  And  in 
the  same  case  Mr.  Justice  Williams  said:  "The  case  was,  I 
think,  put  upon  the  right  footing  by  Mr.  Hill,  when  he  said  that 
the  question  turned  upon  the  inquiry  whether  it  was  necessaiy  to 
show  a  contract  between  the  plaintiff  and  the  railroad  company. 
His  proposition  was,  that  this  declaration  could  only  be  sustained 
by  proof  of  a  contract  to  carry  the  plaintiff  and  his  luggage  for. 
hire  and  reward,  to  be  paid  by  the  plaintiff,  and  that  the  traverse 
of  that  part  of  the  declaration  involves  a  traverse  of  the  payment 
by  the  plaintiff.  I  am  of  opinion  .that  there  is  no  foundation  for 
that  proposition.  It  seems  to  me  that  the  whole  current  of  author- 
ities, beginning  with  Govett  v,  Radnidge,  8  East,  62,  and  ending 
with  Pozzi  V.  bhipton,  8  Ad.  &  El.  963,  establishes  that  an  action 
of  this  sort  is,  in  substance,  not  an  action  of  contract,  but  an 
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ac?tion  of  tort  against  the  company  as  carrier."     And  in  the  sub- 

fieqiient  case  ot  Austin  v.  Great  West.  K.  Co.,  L.  R,  2  Q.  B.  442, 

Mr.    Justice  Blackburn,  now  Lord  Blackburn,  in   delivering  his 

judgment  in  that  case  said  :     ''  I  think  that  what  was  said  in  the 

case  of   Marshall  v.  York,  Newcastle  &  Berwick  K.  Co.,  11  C.  B. 

655,    was  quite  correct.     It  was  there  laid  down  that  the  right 

which  a  passen^r  by  railway  has  to  be  carried  safely,  does  not 

depeud  on  his  naving  made  a  contract,  but  that  the  fact  of  his 

being    a  passenger  casts  a  duty  on  the  company  to  carry  him 

safely."     And  to  the  same  effect,  and  with  full  approval  of  the 

autliorities  just  cited,  are  the  cases  of  Foulkes  v.  Met.  Dis.  E.  Co., 

4  C.  P.  Div.  267,  and  the  same  case  on  appeal,  5  C.  P.  Div.  157, 

and   Fleming  v,  Manchester,  &c..  Railway  Co.,  4  Q.  B.  Div.  81. 

The  case  of  Bretherton  v.  Wood,  3  Bro.  &  Bingham,  54,  is  a  direct 

authority  upon  the  question. 

A  jMissenger  may,  without  doubt,  declare  for  a  breach  of  con- 
tract where  there  is  one ;  but  it  is  at  his  election  to  proceed  as 
for  a  tort  wliere  there  has  been  personal  injury  suffered  by  the 
negligence  or  wrongful  act  of  the  carrier  or  the  agents  of  the 
couij>any ;  and  in  such  actio'h  the  plaintiff  is  entitled  to  recover 
according  to  the  principles  pertaining  to  tliat  class  of  actions,  as 
distinguished  from  actions  on  contract.  And  this  is  the  settled 
doctrine  and  practice  in  this  State.  Stockton  v.  Frey,  4  Gill,  406 ; 
Baltimore  &  Ohio  K.  Co.  v.  Blocher,  27  Md.  277,  287 ;  Baltimore 
&  Yorktown  Turnpike  Co.  ^^  Boone,  45  Md.  344 ;  Stokes  v,  Sal- 
tonstall,  13  Pet.  181. 

The  motion  for  re-argument  must  be  overruled. 

When  Disease  is  Considered  Proximate  and  When  Remote  Result  of 
Company^s  Negligence.— A  railroaii  company  is  liable  tor  ail  injuries  to 
passengers  and  otiiers  which  are  the  direct  consequences  of  its  wrongful  or 
negiigent  acts.  It  becomes,  however,  in  many  cases  a  very  difficult  ouea- 
tioa  to  determine  what  is  a  direct  and  what  a  remote  consequence  of  the 
company's  wrongful  act. 

Where  a  party  is  wrongfully  detained  in  an  exposed  or  unhealthy  plaoe, 
in  oonsequence  of  wMch  he  contracts  disease,  the  company  is  undoubtedly 
liable.  Heirn  v.  McCaughan  et  ux,  i^  Miss.  17;  Williams  v.  Yanderbilt,  28 
N.  Y.  217;  Terre  Haute  &  Ind.  K.  R.  Co.  v.  Buck,  8upra.  When  he  is  ex- 
pelled from  the  train  at  a  point  where  he  is  obliged  to  walk,  and,  in  oonse- 
quence of  so  doiuK  itf  made  sick,  he  may  recover  damages  for  such  sick- 
ness. Drake  v,  Elielv,  93  Pa.  St.  492;  Cincinnati,  H.  &  S.  R.  Co.  v.  Eaton, 
94  Ind.  474;  8.  C.  infra. 

But  see,  Hobbs  v.  Midland  R.  Co.,  L.  R.  10  Q.  B.  Ill;  Indianapolis,  B.  & 
W.  R.  Co,  V.  Birney,  71  HI.  891;  Cleveland,  etc.,  R  R.  Co.  v.  Newell,  8  Am. 
d:  Eag.  R.  R.  Cas.  874,  in  which  it  is  held  that  a  party  cannot,  by  electing  to 
walk  a  long  distance,  in  such  case  entitle  himself  to  damages  for  sickness 
caused  thereby. 

Where  by  an  accident  a  passenger  was  rendered  paralyzed  by  fright,  and 
while  in  that  condition  was  injured  through  incapacity  to  help  herself,  the 
company  was  held  responsible  for  the  injury.  Smith  v,  Britisn  &  N.  A.  R. 
IL  P.  S.  Co.,  86  N.  Y  408. 

Where  a  part^  is  injured  in  a  railway  accident,  the  injury  brings  on  in- 
sanity and  the  msane  patient  commits  suicide,  the  deatn  is  too  remote  a 
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conBequenoe  of  the  original  injury  to  constitate  the  basis  for  an  action 
against  the  railroad  commmy.  Scheffer  v.  Washington  City  &  M.  Qt.  S. 
R.  Co..  8  Am.  &  Eng.  R.  K.  Cas.  59.      . 

Predisposition  to  Disease.— The  fact  that  a  party's  conditiun  or  physical 
coubtitution  is  such  as  to  make  the  injury  done  him  particularly  severe,  or 
to  aggravate  its  effects,  does  not  relieve  the  person  inmcting  the  injuij  from 
liability  for  the  full  oonsequenoes  of  his  act.  Common^^taith  v,  WtaneaTf 
4  McLean,  464;  State  v.  Morea,  2  AJa.  d75;  Commonwealth  v.  Fox,  7  Qray. 
585;  McAllister  v.  State,  17  Ala.  4d4;  Commonwealth  v.  Green.  1  Ashm. 
289;  Kitteringham  v.  Sioux  City  &  Pacific  R.  Co.,  62  Iowa,  285;  Heim  v. 
MoCaughan,  82  Miss.  17;  Mobile  &  Ohio  R.  R.  Co.  v.  McArthur,  43  Miss.  180; 
Stewart  v.  City  of  Ripon,  88  Wis.  584;  and  see  Jewell  v.  Railway,  65  N. 
H.84. 

But  see,  contra,  Pullman  Palace  Car  Co.  v.  Barker,  4  Col.  844. 

Pregnant  Women. — ^Where  women  advanced  in  pregnancy  are  exposed 
to  cold  or  otherwise  injured,  the  company  is  liable  for  ail  the  consequenoes, 
including  a  miscarriage.  Heim  v,  McCaughan  et  ux,  82  Miss.  17:  Brown 
et  ux  V.  Chicago,  M.  &  St.  P.  R.  Co.,  54  Wis.  842;  Oliver  v.  La  Valle,  8$ 
Wis.  592;  Barhee  v.  Reese,  60  Miss.  906. 

Passenger  may  Sue  for  injury  in  Tort  or  Assumpsit.— Originally,  the 
practice  seems  to  have  been  unusual  to  sue  a  commou  carrier  in  tort  where 
a  passenger  was  injured  while  in  transit  through  a  breach  of  the  carrier's 
public  duty.  AnseU  v,  Waterhouse,  6  M.  &  S.  885;  Angell  on  Carriers, 
6eo.  422. 

Such  an  action  will  still  lie  and  is  in  many  cases  brought.  Saltonstall «. 
Stockton,  Taney's.  Dec.  11;  Pozzi  v.  Shipton,  8  Ad.  &  Ell  968;  Baltimoro  ft 
Ohio  R.  R.  Co.  V.  Wilson,  81  Ohio  St.  555;  Ames  v.  Union  Ry.  Co.,  17  Mass. 
G41;  Frink  et  al.  v.  Potter,  17  111.  406;  Havens  v.  Hartford  &  New  Haven  R.  R. 
Co.,  28  Conn.  09;  Hammond  v.  North  Eastern  R.  Co.,  6  S.  C.  180;  Nevin  v. 
Pullman  Palace  Car  Co..  11  Am.  &  Euk.  R.  R.  Cas.  92. 

In  those  States  where  the  distinction  oetween  different  forms  of  action  is 
abolished,  the  court  will  look  at  the  nature  of  the  cause  of  action,  and  will 
determine  from  it  whether  the  suit  sounds  in  tort  or  contract.  Cregin  v, 
Brooklyn  &  Crosstown  R.  R.  Co.,  75  N.  Y.  192;  Heim  v,  McCaughan,  89 
Miss.  17;  New  Orleans,  etc.,  R  R.  Co.  v.  Hurst,  86  Miss.  660;  Frink  v.  Potter, 
17  111.  406;  School  District  v.  Boston,  H.  &  E.  R.  R.  Co.,  102  Mass.  552. 

Relative  Advantages  of  Suits  in  Contract  or  Tort— Where  the  action 
sounds  in  contract,  compensatory  damages  only  can  be  recovered.  When 
k  sounds  in  tort,,  vindictive  damages  can  be  recovered  when  the  circam- 
Btances  warrant  it.  Hamlin  v,  Qreat  Northern  R.  R.  Co.,  1  H.  &  N.  406; 
New  Orleans,  etc.,  R.  R.  Co.  v.  Hurst,  86  Miss.  660;  Walsh  v.  Chicago,  etc., 
B.  R.  Co.,  42  Miss.  28. 

It  seems  that  there  can  be  no  recovery  in  tort  for  a  failure  on  the  part  of 
a  carrier  to  carry  saf elv  on  Sunday.  Tne  ^neraljpublic  duty  of  a  common 
carrier  does  not  extend  to  a  day  non  juridums,  Walsh  v.  Chicago,  etc.,  & 
R.  Co.,  42  Wis.  28. 

Formal  variances  between  the  pleadings  and  proof  are  less  considered 
in  actions  sounding  in  tort  than  in  contract.  Weed  v.  Saratoga  &  Soheneo- 
tady  R.  R.  Co.,  19  Wend.  434. 


Tesbe  Haute  &  Indiaitafolis  Rt.  Oo. 

Buck. 

(96  Indiana  Reports,  846.) 

A  passenger  being  induced  by  the  negligence  of  a  railroad  company  to  b^ 
Beve  that  a  train  had  stopped  at  a  station,  walked  off  the  car  platform  on  a 
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dark  night  into  a  creek  below.  Ha  was  badly  hurt,  and  when  found  was  de- 
lirious; malarial  fever  was  then  developed,  which  resulted  in  the  party's 
death.  Hdd,  that  the  death  was  so  far  the  proximate  result  of  the  com- 
pany's origixial  negligence  as  to  render  said  company  liable  in  damagee 
iherefor. 

A  i»8senger  has  the  right,  when  things  indicate  that  the  train  is  at  his 
stopping-place,  to  presume  that  the  train  has  stopped  at  a  place  where  he 
may  sareiy  alight;  and  no  court  can,  as  a  matter  of  law,  declare  him  guilty 
of  contributory  negligence  in  idijghting  from  the  train  in  a  dark  night  after 
the  customary  sigmd  has  been  given  for  stoppinff  at  his  known  destination 
and  tiie  train  has  fully  stopped  near  the  usual  alighting  place. 

Affkajl  from  the  Montgomery  Circuit  Corai;. 

Elliott,  J. — On  the  ni^ht  of  December  9th,  1881,  the  appel- 
lee's intestate,  Andrew  J.  Suck,  took  passage  on  one  of  the  appel- 
lant's passenger  trains  at  the  town  of  Darlington,  for  the  station  of 
Sugar  Creek,  not  far  distant.  Both  these  stations  were  rej^ular 
stations  of  the  company  at  which  passengers  were  receivea  and 
discharged,  and  the  train  on  which  the  deceased  took  passaj^ 
stopped  at  Sugar  Creek.  About  the  time  the  train  usually 
amved  at  this  station,  and  at  the  place  where  the  signal  whistle 
for  the  station  was  usually  sounded,  the  engineer  caused  the 
customary  signal  to  be  given  and  applied  the  brakes,  but  the 
brakes  did  not  stop  the  train  and  it  ran  by  the  station  and 
-was  stopped  on  a  trestle  bridge,  885  feet  beyond  the  usual  stop- 
ping-place. The  deceased  stepped  from  the  car  in  which  he  was 
Bitting  and  fell  through  the  bridge  a  distance  ot  nineteen  feet, 
and  struck  upon  the  rocks  which  formed  the  bed  of  the  stream 
spanned  by  tne  trestle-work.  The  night  was  dark  and  there  were 
no  lights  about  the  place  where  the  train  was  stopped,  and  the 
length  of  the  stop  was  about  that  ordinarily  made  at  small  passenger 
stations.  The  regular  station  was  a  safe  place  to  alight,  and  uie 
deceased  lived  not  far  distant  and  was  acquainted  witn  the  station 
«nd  its  surroundings.  The  station  had  not  been  called  at  the  time 
Hke  deceased  left  the  train,  but  there  was  evidence  showing  that  it 
•was  not  the  custom  of  the  railroad  company's  employes  to  call  the 
name  of  the  station.  The  deceased  was  found  in  tlie  creek,  and  if 
not  delirious  when  first  reached,  very  soon  became  so,  and  was 
taken  to  a  house  near  by.  It  was  not  far  from  eight  o'clock  when 
.he  fell  from  the  trestle-work,  and  the  physician  who  reached  him 
at  half -past  ten  o'clock  thus  described  his  condition :  "  I  found  him 
lying  upon  the  bed  on  his  left  side,  his  head  somewhat  elevated, 
.nis  body  in  a  perspiration,  right  leg  drawn  uj),  left  extended ;  there 
iras  a  cut  on  his  chin  on  the  left  side ;  it  was  about  an  inch  and  a 
lialf  long ;  his  left  ankle  was  swollen,  blood  clot  on  either  side,  and 
there  was  a  bruise  on  his  back,  l6w  down.  His  eyes  were  closed ; 
one  of  the  pupils  of  his  eyes  was  larger  than  the  other,  one  dilated 
and  the  other  contracted.  He  seemed  to  be  suffering  pain,  groan- 
ing and  ciring  and  asking,  '  Where  am  I?    What  has  happened? 
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Where  is  Bess  ? '     That  is  the  name  by  which  he  called  his  wife. 
His  sense  of  hearing  seemed  to  be  not  acting,  as  he  would  not  re- 
spond  to  questions  except  by  a  groan."'     The  witness  then  stated 
tnat  he  took  the  temperature  of  Jiis  patient's  body  and  stated  the 
result  of  his  examination  in  detail ;  visits  were  made  on  the  10th, 
11th  and  14th  days  of  December,  and  the  deceased  was  still  suffer- 
ing from  the  pain  in  liis  head.     In  answer  to  a  question  the   phy- 
sician said :  "  lie  was  suffering  from  what  we  call  a  concussion  of 
the    brain ;   it  continued   until  Jan.  14th,   1882,  the  day   of  his 
death."     A  visit  was  made  on  the  16th  of  December,  and  from 
that  time  visits  were  made  daily  and  of  tener  until  the  death  of  the 
patient.     A  eraphic  description  of  tlie  progress  of  the  case  was 
read  from  a  book  called  "  The  Physician's  Case  Book,"  and  from 
this  testimony  it  appeared  that  the  pain  in  the  head  and  the  sur- 
gicjil  fever  found  present  on  tlie  lOtli  day  of  December  continued 
until   the  end,  but  that  typho-malarial  fever  had  supervened  and 
that   the  immediate   cause  of  death  was  hemorrhage   from  the 
bowels.     The  medical  witness  was  asked  on  cross-examination  how 
the  injury  contributed  to  the  death  of  his  patient,  and  he  an- 
swered :  "  By  receiving  a  fall  on  the  9th  of  December,  and  in  that 
fall  receiving  a  concussion  of  the  brain.     There  was  a  condition  of 
the  brain  in  which  his  nervous  system  was  affected,  and  by  the 
sprained  ankle  which  confined  him  to  his  bed,  and  the  injury  under 
his  jaw  and  on  his  back  by  confining  him  to  his  bed  put  his  sys- 
tem in  a  favorable  condition  to  taEe  whatever  disease  might  be 
prevailing  in  the  community,  and  the  result  of  his  being  confined 
to  his  bed  and  the  surgical  lever  he  had  following  these  injuries. 
He  gradually  drifted  into  malarial  troubles  which  were  then  rife 
in   our  community.     The  shock  that    his   nervous  system   had 
received  and  the  depressing  influence  it  had  upon  his  system  had 
rendered  it  less  liable  to  bear  the  continued  fever  and  typho-mar 
larial  fever,  and  this  surgical  fever  put  him  in  a  condition  to  take 
on  malarial  fever,  and  the  result  of  his  malarial  fever  was  hemor- 
rhage of  the  bowels  from  which  he  died."     At  another  place  in 
his  testimony  the  witness  said  that  the  injuries  did,  in  one  sense, 
produce    the    fever  which    resulted    in    death.      Dr.    Hopper, 
another  physician,  testified  that  he  visited   the  deceased  on  the 
11th  day  of  January,  and  in  answer  to  an  interrogatory,  gave  it 
as  his  opinion  *'  That  the  fall  contributed  to  his  death — the  injuries 
received  from  falling  off  the  trestle."     It  was  proved   that  the 
malarial  fever  was  epidemic  in  the  vicinity  of  Sugar  Creek  station, 
and  that  the  deceased,  pri(  r  to  the  fall  from  the  trestle-work,  was 
in  robust  health.     The  contention  of  the  appellant  is  that  the  evi- 
dence does  not  show  that   the  injuries  received   by  Andrew  J. 
Buck  caused  his  death.     In  order  to  discover  a  principle  which 
will  lead  to  a  just  decision  of  the  question  here  confronting  ua,  it 
will   be  necessary  to  reason  from  analogous  cases,  for  we  have 
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found   no  case  precisely  in  point,  nor  have  we  found  in  any  text 
writer  a  rule  which   governs  such  a  case  as  this.     A  long  settled 
rule  of  the  common  law  adopted  and  enforced  in  criminal  cases 
supplies  a  close  analogy.     One  of  the  most  philosophical  of  our 
law  \n-iters  thus  states  this  ancient  rule :  "  N^ow  these  propositions 
conduct  us  to  the  doctrine  that,  wherever  a  blow  is  inmcted  under 
circumstances  to  render  the  party  inflicting  it  criminally  responsi- 
ble if  death  results,  he  will  be  deemed  guilty  of  homicide,  though 
the  person  would  have  died  from  other  caiises,  or  would  not  have 
died  from  this  one  had  not  other  causes  operated  with  it,  provided 
the  blow  really  contributed  either  mediately  or  immediately  to  the 
death  sufficiently  for  the  law's  notice."     2  Bishop,  C.  L.  Sec.  637. 
At  another  place  this  author  says :  "  And   the  wound  need  not 
even  be  the  cause  concurrent ;  much  less  need  it  be  the  next  prox- 
imate one,  for  if  it  is  the  cause  of  the  cause  no  more  is  required." 
rbid^  Sec.  639.     The  greatest  names  among  the  sages  of  the  law 
are  arrayed  in  support  of  this  doctrine.     1   Hales,  P.  C.  428 ;  1 
Hauk,  P.  C.  93.     It  is  sustained   by  the  English,  American  and 
ProBsian  courts.     It  is  the  law  of  the  State  as  declared  in  at  least 
two  cases,  one  of  which  was  well  discussed.    Kelley  v.  The  State, 
53  Ind,  311 ;  Harvey  v.  State,  40  Ind.  516.     If  it  is  sufficient  to 
show  in  cases  where  life  and  liberty  are  involved  that  the  wrong 
was  the  "mediate  cause,"  it  should   surely  be  sufficient  where 
nothing  more  than  money  is  involved.'  In  close  agreement  with  the 
fundamental  principle  of  which  we  have  just  spoken  is  the  doc- 
trine of  the  court  in  Jefferson ville  Co.  v,  iSley,  39  Ind.  568,  where 
it  was  held  that  the  trial  court  properly  refused  to  instruct  the 
jury  in  an  action  like  this,  that  the  "  mjury  cannot  be  regarded  as 
the  proximate  cause  of  death,  if  the  deceased  had  a  tendency  to 
insanity  and  disease,  and   the  injury  received   by  him  would  not 
have  produced  the  death  of  a  wellperson."     Straight  in  line  with 
our  own  case  is  that  of  Drake  v,  Kiley,  93  Pa.  St.  492.     In  that 
case  a  lad  was  taken  against  his  will  on  a  freight  train  and  carried 
&  distance  of  five  mUes.     He  returned  home  on  foot  running  most 
of  the  way,  became  ill  and  the  ultimate  result  was  that  he  became 
crippled  in  both  legs,  and  it  was  held  that  the  defendant  was  liable 
for  all  the  injuries  received.     The  court  said :  "  The  true  rule  is 
that  the  proximate  cause  must  be  determined  by  the  jury  upon  all 
the  facts  in  the  case."     If  we  were  to  undertake  to  declare  any 
other  rule  than  that  stated  in  the  case  cited  we  should  be  involved 
in  inextricable  confusion,  for  it  is  clear  that  the  passenger  who 
suffers,  as  the  appellate's  intestate  did,  injuries  of  a  serious  char- 
M^r,  is  entitled  to  some  damages,  and  it  is  impossible  for  any  one 
to  pronounce  as  matter  of  law  at  what  the  injury  flowing  from  the 
wrong  terminated.     The  only  possible  practical  rule  is  that  the 
wrong-doer  whose  act  is  the  mediate  cause  of  the  injury  shall  be 
held  for  all  the  resulting  damages,  and  that  the  question  whether 
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his  wrong  was  the  mediate  cause  is  one  for  the  jury.  Bnt  there 
are  other  cases  sustaining  the  doctrine  of  this  court.  In  Gunner 
V.  Second  Avenue  K.  K.  Co.,  3  Hun,  494,  affirmed  on  appeal,  67 
N.  Y.  596,  the  plaintiff  received  an  injury  through  the  negligence 
of  the  railroad  company,  which  resulted  in  a  development  of  a 
poisonous  discharge  causing  death,  and  the  company  was  held 
liable.  It  was  there  said :  ''More  attentive  treatment  might  have 
saved  the  life  of  the  young  man,  but  its  necessity  was  not  appar- 
ently suspected.  He  was  subjected  to  that  which  followed  and 
was  designed  to  be  proper  by  the  wrongful  act  of  the  defendant 
That  was  the  cause  which  placed  his  life  in  jeopardy,  because  it 

Sroduced  the  wound  whose  poisonous  discharge  resulted  in  his 
eath.  So  it  may  be  justly  said  of  this  ca.se ;  it  was  the  wrongfnJ 
act  of  the  appellant  wHich  placed  the  intestate's  life  in  jeopardv. 
He  who  wrongfully  places  another's  life  in  jeopardy  is  responsible 
for  the  loss  of  that  life.  The  appellant  did  place  the  intestate's 
life  in  jeopardy,  and  is  therefore  responsible.  The  case  of  Brown 
V,  MilwauKce,  etc.,  Co.,  64  Wise.  342,  is  strongly  in  point  and  con- 
tains an  exhaustive  review  of  the  authorities.  In  that  case  a  pr^- 
nant  woman  was  carelessly  directed  by  a  brakeman  to  leave  tbe 
train  at  a  point  three  miles  short  of  her  destination,  and  she 
walked  to  her  destination.  This  walk  brought  on  a  miscarriage 
and  illness,  and  it  was  held  that  for  these  consequences  the  earner 
was  responsible.  Many  cases  are  cited  in  support  of  this  ruling. 
A  like  decision  was  rendered  in  Houston,  etc.,  Co.  v.  Fredericfi, 
by  the  Supreme  Court  of  Texas,  see  41  Am.  K.  56  n.  In  Brown 
n).  Milwaukee,  etc.,  Co.,  aupra^  it  was  said  of  the  Pullman,  etc.,  Co. 
V.  Barker,  4  Col.  344,  that  it  is  "  unsustained  by  authority."  The 
decision  in  Santer  v.  N.  Y.,  etc.,  Co.  66  N.  Y.  50,  is  that  the  rep 
resentatives  of  one  injured  through  the  negligence  of  a  railroad 
company  are  entitled  to  recover  damages  causea  by  his  death,  al- 
though the  immediate  cause  of  death  was  the  mistake  of  the  sur- 
geon who  treated  him.  In  Williams  v.  Vanderbilt,  28  N.  Y.  217, 
the  carrier's  negligence  caused  a  passenger  to  be  detained  several 
weeks  on  the  Istnmus  of  Panama,  where  he  contracted  a  local 
fever,  which  disabled  him  for  a  long  time  after  his  return  to  New 
York,  and  this  resulting  injury  was  neld  a  ground  of  recovery.  A 
man  by  a  wrongful  act  frightened  a  woman  and  caused  her  to  flee 
from  her  house ;  in  her  flight  she  fell  from  a  fence  and  a  miscar- 
riage and  illness  resulted,  and  the  defendant  was  held  liable  for 
this  consequential  injury.  Barber  v.  Reese,  60  Miss.  906.  In  the 
same  line,  but  not  quite  so  closely  analogous,  is  the  cajse  of  the 
Penn.  Co.  v,  Hoagland,  78  Ind.  23,  s.  c.  3  Am.  &  Eng.  R  R.  Cas. 
436,  where  it  was  held  that  damages  were  recoverable  for  illness 
caused  by  exposure  to  cold  resulting  from  carelessness  in  directing 
a  passenger  to  alight  at  the  wrong  station.  It  will  be  f  oimd  on  in- 
vestigation that  the  decisions  we  nave  referred  to  are  reaUy  mem- 
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berB  of  an  old  and  well  establis^hed  cla»  of  cases  going  iMck  as 
far  at  least  as  the  case  ^o  famons  in  the  books  as  the  ^*  Squib  Cftse/^ 
They  do  no  more  than  apply  a  well  known  principle  to  new  and 
peculiar  instances.     This  general  doctrine  is  well  stated  in  Balti* 
more,  etc.,  Co.  r.  Keaney,  42  Md.  117,  where  it  was  said:  **The 
law   is  a   practical  science,  and  eonrts  do  not  indulge  refinements 
and   subtleties,  as  to  causation,  that  wonld  defeat  the  claims  of 
natural   justice.     They  rather  adopt  the  practical  rule  that  the 
efficient  and  predominating  cause  in  producing  a  given  event  or 
effect,  though  there  may  be  subordinate  and  dependent  causes,  must 
be  looked  to  in  determining  the  ri^^hts  and  liabilities  of  the  parties 
concerned."   At  another  place  in  the  same  opinion  it  is  said  :  '^  To 
entitle  such  party  to  exemption  he  must  not  only  show  that  the 
same  loes  mi^t  £ave  happened,  but  that  it  must  liave  happened  if 
the  act  commained  of  had  not  been  done."     Davis  v.  (iarrett,  6 
Bing.  716.   In  a  recent  work  it  is  said :  "  Any  wrongful  act  which 
exposes  one  to  injury  from  rain,  heat,  frost,  lire,  water,  disease, 
the  destructive  or  Known  vicious  disposition  or  habits  of  animals, 
or  any  other  natural  cause  which  renders  it  probable  that  such  an 
inpry  will  occur,  is  a  primary  efficient  and  proximate  cause,  if  the 
injury  ensue.     Many  such  cases  have  been  referred  to  in  the  pre- 
ceding p^es."    Sutherland  on  Damages,  62.   In  Byrne  v,  Wilson, 
15  Irish  C.  L.  332,  a  stage  coach  in  wnich  the  plaintiff  was  a  pa^ 
senger  was  thrown   into  a  canal  by  the  negligence  of  the  driver, 
and  the  lock-keeper  turned  on  the  water,  thereby  causing  the  death 
by  drowning  of  the  plaintiff,  and  it  was  held  that  the  proprietor 
of  the  coach  was  liable  under  Lord  Campbell's  act,  the  court  sav- 
ing :  "  The  precipitation  of  the  omnibus  into  the  lock  was  certainly 
one  cause  (and  it  may  also  be  said  the  primary  cause)  of  her  death, 
inasmuch  as  she  would  not  have  drowned  but  for  such  predpita* 
tion.    It  is  true  that  the  subsequent  letting  in  of  the  water  was 
the  other  and  more  proximate  cause  of  her  death,  and  that  she 
would  not  have  lost  ner  life  but  for  such  subsequent  act,  which 
was  not  the  necessary  consequence  of  the  previous  precipitation 
by  the  defendant's  servants.     But  in  our  opinion  the  defendant  is 
not  relieved  from  liability  for  his  primary  negligence,  by  showing 
that  but  for  such  8ubse<^u6nt  act  death  would  not  have  ensued.  The 
chief  justice  in  his  opimon  said :  "  The  law  is  clear  that  every  party 
ifi  liable  not  only  for  the  immediate  consequences  of  his  negligen/^5, 
but  also  for  the  resulting  conseouences  of  his  actn,  whether  thftm 
acta  are  acts  of  violence  or  negligence  in  breach  of  duty  which 
imposed  the  necessity  of  care  and  caution  upon  him/'   Pr<H'j:4'A\fiff 
upon  the  general  rule  we  have  stated,  the  court,  in  Eaton  v.  li^m- 
ton,  etc.,  Co.,  11  Allen,  500,  said :  "  And  it  is  no  afisw#;r  t//  an 
Bction  by  a  passenger  agEunst  a  carrier  that  the  n^ligenr^e  or  trm\fttm 
of  a  third  party  contnouted  to  the  injury.^     A  like  mling  w«# 
made  in  Spooner  v.  City  of  Brooklyn  R  Co.,  54  N.  Y.  'IZ^K    l\m 
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caae  of  Hutchell  v.  Kimbrough,  4  Jones  L.  (S.  C.)  163,  supplies 
an  instructive  illustration  of  the  rule.     There  a  roof  was  removed 
from  the  house  and  the  eye  of  the  plaintiff  was  lost  in  consequenoe 
of  the  exposure  resulting  and  the  defendant  was  held  liable.       The 
general  rule  is  recognized  and  enforced  by  our  own  cases.      BiD- 
man  v.  Indianapolis,  etc.,  Co.,  76  Ind.  166 ;  s.  c.  6  Am.  &  Eng.  R. 
K.  CaB.  401 ;  City  v.  Smith,  79  Ind.  311 ;  Burford  v.  Johnston,  82 
Id.  428 ;  Dunlap  v.  Wagoner,  85  Ind.  531 ;  Louisville,  el?.,  Ca.  c». 
Kunning,  87  id.  351 ;  Henry  v.  Davis,  2  Ind.  Law  Mag.  2-54. 
We  turn*  now  to  the  cases  cited  by  the  appellee.   We  have  meady 
shown  by  the  quotation  made  from  the  able  opinion  in  Brown  ^. 
Milwaukee,  etc.,  Co.,  supra^  that  the  case  of  Pullman,  etc.,  Co.  «• 
Baker,  4  Col.  344,  is  not  sustained  by  authority,  and  we  now  add 
that  it  cannot  be  supported  on  principle.     The  case  of  Krach  «. 
Heilman,  13   Ind.  617,  and   Collier  v.  Early,  54  Ind.  539,  were 
shown  in  Dunlap  v.  Wagoner,  85  Ind.  531,  to  be  in  conflict  with 
the  cases  of  Schlosser  v.  State,  55  Ind.  82 ;  Fountain  v.  Draper,  49 
Ind.  541 ;  Brainaby  v.  Wood,  50  Ind.  405,  and  English  v.  Bead, 
51  Id,  480,  and  to  be  condemned  by  other  courts  as  well  as  by  text 
writers.     It  remains  to  add  that  the  cases  of  Ryan  v.  New  York, 
etc.,  Co.,  35  N.  Y.  210,  and  Fairbanks  v.  Kerr,  70  Pa.  St.  86,  on 
which  the  cases  of  Krach  v.  Heilman  and  Collier  v.  Early  are 
mainly  founded,  are  in  direct  conflict  with  the  decision  in  Louis- 
ville, etc.,  Co.  V,  Kunning,  87  Ind.  351.   Not  only  is  this  true,bnt 
it  is  also  true  as  shown  by  Judge  Cooley  that  the  cases  of  Ryan  v. 
New  York,  etc.,  Co.,  and  Fairbanks  v.  Kerr  are  everywhere  repu- 
diated.    Cooley  on  Torts,  76  n.     The  courts  of  New  York  have 
not  followed  Rpran  v.  New  York,  etc.,  Co.,  it  very  clearly  appean 
from  the  decisions  in  Webb  v.  Rome,  etc.,  R.  Co.,  49  N.  x.  420; 
Pollett  V.  Long,  56  N.  Y.  200 ;  Wisner  v.  Delaware,  etc.,  Co.,  80 
N.  Y.  212.  We  need  not  stop  to  inquire  whether  the  case  of  ShaJffer 
V,  Railroad  Co.,  105  U.  S.  249,  is  sustained  by  authority  or  not,  for 
it  is  readily  discriminated  from  the  present  case,  where -the  court 
held  that  the  representative  of  one  wlio  became  insane  from  an 
injury  received  in  a  collision  and  eight  months  afterward  ti^ok  his 
own  life,  would  not  recover.    The  court  said  "  the  proximate  causf 
of  Shaffer's  death  was  his  own  act  of  self-destruction."     »     ♦    « 
"The  argument  is  not  sound  which  seeks  to  trace  this  imme 
diate  cause  of  death,  through  the  previous  stages  of  mental  abe^ 
ration,  physical  suffering  and  eight  months'  disease  and  medical 
treatment,  to  the  origin^u  accident  on  the  railroad."     There  is  a 
plain  difference  between  the  case  cited  and  the  case  at  bar.    In  the 
lormer  the  immediate  cause  of  death  was  an  independent  agency, 
and  between  the  original  injury  and  the  death  many  other  causes 
had  intervened  and  a  long  time  had  elapsed,  while  in  this  case  the 
death  occurred  soon  after  the  injury,  and  the  effects  of  the  injury 
were  unbroken  and  continuous  j&om  the  time  it  was  received  until 
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death  ensued.    In  the  case  cited  the  violent  act  of  the  man  him- 
eeK  produced  the  death,  while  in  the  one  in  hand  a  disease  super- 
induced by  the  injury  caused  the  death,  and  there  wa^  no  break  in 
the  line  of  causation.     A  carrier  of  passengers  is  held  to  the  ex- 
ercise of  a  very  high  degree  of  care,  and  for  a  failure  to  use  this 
care   is  responsible  to  a  passenger  who  suffers  an  injury  in  a  case 
where  no  lault  of  his  contributes.     It  was  said   by  this  court  in 
Jeffersonville,  etc.,  Co.  v.  Hendricks,  26  Ind.  228,*  in  speaking  of 
the  duty  of  railroad  companies,  "  But  they  are  required  to  use  the 
highest  degree  of  care  to  secure  the  safety  of  passengers,«and  are 
Tesponsible  for  the  slightest  neglect,  if  any  injury  is  caused  there- 
by. '      There  are  many  cases  in  our  own  reports  to  the  same  effect. 
Cullen water  v.  Madison,  etc.,  Co.,  5  Ind.  339 ;  Thayer  v.  St.  Louis 
Co.  22  Id.  26 ;  Sherlock  v.  Arling,  44  Id.  184 ;  Louisville,  etc.,  Co. 
V,  Kelley,  supra.     The  rule  is  stated  in  stronger  terms  by  the 
courts  elsewhere  as  weU  as  by  the  text  writers.     Hutchinson  qn 
Carriers,  Sees.  600,  501  n ;  Thompson  on  Carriers,  200,  204.     It  is 
the  duty  of  railroad  carriers  of  passengers  to  stop  at  the  regular 
stations  and  at  safe  places  for  alighting.     Thompson  says :  "it  is 
the   duty  of  the  servants  of  the  railway  company  to  run  their 
trains  so  that  a  passenger  shall   have  a  reasonably  siife  place  for 
alighting."     This  is  substantially  declared  in  the  Jetforsoiiville, 
etc.,  Co.  V.  Pannaloe,  51  Ind.  42 ;  Thompson  on  Carriers,  228.    In 
the  Mempliis,  etc.,  Co.  v.  Whiteiield,  44  Miss.  466,  tlic*  court  said : 
"Stopping  the  train  at  an  unusual  place  rendered  tlie  company 
presumptively  in  the  wrong  to  that  extent,  and  the  onus  of  ex- 
plaining this  neglect  was  thrown  upon  the  defendants.    Shearman 
&  Redf.  Xegl,  Sees.  12-280;  Curtis  v.  R.  Co.,  18  N.  Y.  634; 
Angell  on  Carriers,  Sec.  369.     2  Kedf.  K  W.,  Sec.  176."     It  is  said 
by  Hutchinson :  "  The  passenger  is  entitled  not  only  to  be  properly 
carried,  but  he  must  be  carried  to  the  end  of  the  journey  for  which 
he  has  contracted  to  be  carried,  and  must  be  put  do\\Ti  at  the  usual 
place  of  stopping."   Hutchinson  on  Carriers,  Sec.  612.   lii  Prager 
V.  The  Bristol,  etc.,  Co.,  24  L.  T.  (N.  S.)  105,  the  train  ran  by  the 
platform  and  the  passenger  was  injured  in  leaving  the  car.     The 
carrier  insisted  that  there  was  no  evidence  of  negligence,  but 
Cockbum,  C.  J.,  said :  "  The   question   is  whether  there  was  a 
want  of  reasonable  care  on  the  part  of  the  defendant,  and  I  think 
there  was  not  only  evidence,  but  abundant  evidence  of  this."  The 
case  of  Cockle  v.  South  Erie,  etc.,  Co.,  27  L.  T.  Qs.  S.)  is  very 
fiimilar  to  the  one  just  cited,  and  a  like  ruling  was  made.     In  the 
case  last  named  it  was  said :  ^'  But  it  appears  to  us  that  the  bringing 
up  of  a  train  to  a  final  standstill  for  tne  purpose  of  the  passengers 
alighting,  amounts  to  an  invitation  to  ahght,  at  all  events  after 
enm  a  time  has  elapsed  that  the  passenger  may  reasonably  infer 
that  it  is  intended  he  should  get  out  if  he  proposes  to  alight  at  the 
particular  station."    It  is  held  in  the  case  cited  and  in  many 
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Others,  that  where  the  stop  is  made  at  a  dangerous  place  near  tiie 
usual  station,  and  about  the  usual  time  for  stopping,  that  the  cajr- 
rier  should  warn  the  passengers  not  to  leave  me  train,  or  Bkould 
apprise  them  of  the  dangerous  place.     McLean  v.  Burbank,  11 
Minn.  270,  vide  op.  page  233 ;  Mamy  v,  Talmage,  2  McLean,  164: ; 
Lang  V.  Colder,  8  Fa.  St.  483 ;   Stokes  v.  Saltonstall,  13  Peters, 
192 ;  Montgomery -y.  Bonny,  51  Gra.  587.     The  case  of  Penn.  R. 
Co.  V.  White,  88  !ra.  327,  is  very  like  the  present,  and  the  plaintiff 
was  held  entitled  to  recover,  the  court  saying :  "  It  is  the  duty  of 
the  company  to  provide  for  the  safe  receiving  and  discharging  of 
passengers.     It  is  bound  to  exercise  the  strictest  vigilance  not 
only  in  carrying  them  to  their  destination,  but  also  in  setting  than 
down  safely,  if  human  foresight  and  care  can  do  so."     Rulroad 
Co.  V.  Aspell,  11  Harris,  147.     Applying  the  law  as  declared  by 
the  authorities  cited,  and  manv  more  might  be  added,  it  is  dear 
that  there  was  a  breach  of  autv  in  running  by  the  station  and 
fix)pping  at  a  dangerous  place.     A  rule  adopted  by  this  court  and 
sanctioned  by  niany  authorities  of  the  hignest  character  here  re- 
quires attention.     That  rule  is  thus  stated  by  Judffe  Eedfield: 
"  The  fact  that  injury  was  suffered  by  any  one  while  upon  the 
<5ompany's  trains  as  a  passenger,  is  regarded  as  prirria  fade^  evi- 
dence 01  their  liability."    ^Eedfield  on  Carriers,  Sec.  341.    Pro- 
fessor Greenleaf  s  statement  of  the  rule  is  substantially  the  same. 
Greenleaf  on  Evidence,  Sec.  227.     Judge  Cooley  gives  the  qnes- 
tion  careful  consideration  and  makes  a  like  statement  of  the  mle. 
Cooley  on  Torts,  pp.  660,  663.     In  the  early  English  case  of 
Christie  v.  Griggs,  2  Campbell,  79,  it  was  said :  "  The  plaintiff  had 
made  a  prima  facie  case  by  proving  his  going  on  the  coach,  the 
accident  and  the  damage  he  had  suffered."     This  rule  has  lon£ 
been  recognized  by  our  cases  as  the  correct  one.     In  speaking  oi 
the  effect  of  evidence  of  the  fact  that  an  injury  was  receivea  by 
the  passenger,  it  was  said,  in  Jeffersonville,  etc.,  Co.  v.  Hendricks, 
26  Lad.  223 :  "  Ordinarily  the  fact  should,  be  regarded  as  prima 
facie  evidence  of  negligence  on  the  part  of  the  company,"  and 
this  statement  of  the  rule  is  adopted  in  the  subsequent  cases  of 
Sherlock  v.  Ailing,  44  Ind.  184 ;  Pittsburgh,  etc.,  Co.  v.  WiUianiB, 
74  Ind.  462 ;  Cleveland,  etc.,  Co.  v.  Newell,  75  Ind.  542 ;  s.  a  8  Am. 
&  Eng.  R  E.  Cas.,  377 ;  Memphis,  etc.,  Co.  v.  McCool,  83  Id,  392. 
In  the  case  last  named  many  authorities  are  cited  to  which  may  be 
added  Eaiboad  Co.  v,  Walrath,  38   Ohio  St.  161 ;  Phila.,  etc, 
Co.  V,  Anderson,  94  Pa.  St.  351 ;  s.  c.  6  Am.  &  Eng.  R.  R.  Cas., 
407 ;  Indianapolis,  etc.,  Co.  v.  Thompson,  93  U.  S.  291 ;   Roberts 
V,  Johnson,  58  N.  T.  613 ;  Pittsburgh,  etc.,  Co.  v.  Pillow,  76  Pa. 
St.  510.     The  rule  i&  a  general  one  and  is  stated  in  general  terms, 
and  it  is  not  to  be  understood  that  it  goes  to  the  extent  of  sup- 
porting a  claim  to  a  recovery  where  me  evidence  shows  there 
was  no  negligence  on  the  part  of  the  carrier,  or  rebuts  the  pre- 
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smnption  of  negligence.     It  must,  therefore,  be  true  in  most  in- 
stances that  the  negligence  or  freedom  from  negligence  will  appear 
from  the  evidence,  because  in  proving  the  occurrence  from  which 
the    injury  resulted,  the  nature  and   cause  of  the  accident  will 
neceesarilj  appear.     Of  course,  if  the  evidence  rebuts  the  pre- 
sumption of  negligence,  there  cannot  be  said  to  be  B,pri7na  jade 
case,  although  mere  may  be  an  accident  and  an  injury.     In  some 
of  the  cases  a  view  is  taken  that  if  a  thing  occurs  which  ought 
not  have  occurred  had  the  requisite  degree  oi  care  been  exercised, 
that  then  the  carrier  must  show  that  such  care  was  exercised.     In 
one  case  it  was  said :  "  But  where  the  thing  is  shown  to  be  under 
the  management  of  the  defendant  or  his  servants,  and  the  acci- 
dent is  such  as  in  the  ordinary  course  of  things  does  not  happen  if 
those   who  have  the    management  use   proper  care,  it   affords 
reasonable  evidence,  in  the  absence  of  explanation  by  the  defend- 
ants, that  the  accident  arose  from  the  want  of  care."     Scott  'o, 
London,  etc.,  Co.,  34  L.  J.  Exch.  220.     Of  the  case  cited  a  judffe, 
perplexed  by  the  confusion  consequent  upon  departure  from  tne 
ancient  rule,  said :  ''  I  now  gladly  turn  to  one  case  distinguished 
from  the  chaos  of  authorities  depending  upon  particular  §cts  by 
an  attempt  at  the  application  of  something  like  a  principle.'' 
Flannery  v.  Wareford,  11  Irish  C.  L.  30.     In  the  case  at  bar  there 
was  no  evidence  explaining  the  failure  to  stop  at  the  regular  sta- 
tion, nor  was  there  any  explanation  of  the  failure  to  give  warning, 
neither  was  there  any  explanation  of  the  cause  of  stopping  on 
the  dangerous  trestle  brioge.    We  think  the  evidence  fully  sus- 
tains the  finding  that  there  was  negligence  on  the  part  of  the  ap- 
pellant. 

The  remaining  question  is  whether  the  intestate  was  gnilty  of 
such  contributory  negligence  as  bars  a  recovery.  The  question  of 
contributory  negligence  is  generally  one  for  the  jury,  and  courts 
interfere  with  me  verdict  only  in  clear  cases.  Gaston  v.  City,  68 
Ind.  224 ;  Penn.  Co.  v.  Henril,  70  Id.  569 ;  Louisville,  etc.,  Co.  ?>. 
Richardson,  66  Id.  43 ;  City  of  Washington  v.  Small,  86  Ind.  462, 
see  page  469 ;  Penn.  Co.  -u.  White,  88  Pa.  St  327 ;  Willard  -y. 
Pinard,  44  Vt.  34.  The  court  cannot  declare  as  matter  of  law 
that  a  passenger  is  guilty  of  contributory  negligence  who  alights 
from  a  train  in  a  dan^  night  after  the  customary  signal  has  been 

g'ven  for  stopping  at  his  known  destination  and  tlie  train  was 
lUy  stopped  near  the  usual  alighting  place  and  near  the  time 
when  it  was  there  due.  We  have  already  quoted  from  cases  hold- 
ing that  a  passenger  who  alights  when  a  train  is  brought  to  a  full 
stop  near  the  usual  alighting  place  is  not  guilty  of  contributory 
negligence  in  attempting  to  leave  the  train,  unless  it  appears  that 
the  danger  was  apparent,  and  we  now  direct  attention  to  other 
oases  "bearing  upon  the  same  subject.  In  Bobson  'o.  The  North- 
Eastern  Bailway  Co.,  10  Law  R  271,  the  train  overshot  the  plat- 
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form,  biit  the  station  was  not  called,  and  tlr^  passenger  attempted 
to  alight  and  was  injured.     It  was  held  that  a  nousii  i    -was   im- 
properly directed.     It  was  held,  ''  that  there  was  evidence   from 
which  tne  jury  might  have  properly  found  that  the  plaintiff   was 
invited  or  nad  reasonable  ground  for  supposing  she  was  invited  to 
alight  by  the  company's  servants."     The  language  of  the  conrts  in 
Curtis  V.  Detroit,  etc.,  Co.,  27  Wis.  158,  clearly  states  a  general 
principle  applicable  to  this  case :  "  If,  under  the  circumstances  of 
this  ca^e,  the  train  in  being  brought  to  a  stop  in  such  a  manner  as 
to  induce  the  belief  on  the  part  of  the  passengers  in  waiting  on 
the  platform  that  it  had  stopped  for  the  reception  of  passenge/s, 
and  then,  when  the  passengers,  acting  on  this  belief,  were   going- 
aboard,  started  again  without  caution  or  signal,  that  would  consfa- 
tute  negligence  on  the  part  of  the  company,  and  be  so  without 
regard  to  the  question  whether  the  starting  was  one  of  necessi^ 
or  not,  or  whether  the  stop  was  an  actual  or  only  an  apparent  one- 
It  was  the  duty  of  the  company,  if  the  passengers  were  not  to 
enter  the  cars  under  such  circumstances,  to  nave  some  one  theie  to 
warn  and  prevent  them."   In  our  own  case  of  Evansville,  etc.,  Co. 
V.  Duncan,  28  Ind.  444,  a  complaint,  after  alleging  that  the  plain- 
tiff took  passage  for  Fort  Branch  and  like  matters,  stated  that,  by 
the  carelessness  of  the  defendant,  the  train  stopped  at  the  town  of 
Fort  Branch  before  that  part  of  the  train  on  which  the  plaintiff 
was  seated  had  reached  the  depot,  and  that  by  reason  thereof  the 
plaintiff  was  compelled  to  jump  from  the  car  to  the  ground,  and 
the  complaint  was  held  sufficient,  the  court  saying :  "  As  to  the 
second  objection,  it  is  sufficient  to  say  that  we  do  not  understand 
from  the  averments  that  the  rash  conduct  of  the  plaintiff  pro- 
duced the  injury."     In  the  Columbus,  etc.,  Co.  v.  Farrell,  31  nid* 
408,  the  general  doctrine  we  have  is  recognized  and  enforced.    In 
Jefferson ville,  etc.,  Co.  v,  Hendricks,  41  Ind.  48,  the  court  said: 
"  Was  not  the  attempt  of  the  deceased  to  leave  the  cars,  und^ 
the  facts  stated,  made  under  such  circumstances  that  a  person  of 
ordinary  caution  and  care  would  not  have  apprehended  danger 
therefrom  ?    If  it  was,  then  the  deceased  was  without   fault  or 
negligence,  and  in  our  opinion  the  decedent  was  not  guilty  of  n^- 
ligence  in  attempting  to  leave  the  train  under  the  circumstances?' 
Tne  question  stated  in  the  quotation  is  that  which  arises  in  all 
cases  of  kindred  character,  and*  is  one,  as  a  general  rule,  to  be  left  to 
the  jury.  The  principle  that  a  man  is  not  guilty  of  contributory  neg- 
lig;ence  who  acts  upon  a  reasonable  belief  arising  from  surrouM- 
ing  circumstances  is  one  of  wide  application,  fincfing,  perhaps,  one 
of  its  most  striking  applications  in  that  class  of  cases  where  a  pas- 
senger leaves  a  train  m  order,  as  he  believes,  to  escape  impencung 
danger.     Stokes  v.  Saltonstall,  13  Peters,  181 ;  Twombly  u.  Cen- 
tral Park,  etc.,  E.  Co.,  69  K  T.  168 ;  Wilson  v.  Northern  Pac 
R  Co.,  26  Minn.  278 ;  Iron  E.  Co.  v.  Money,  36  Ohio  St  48L 
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In  all  such  cases  the  passenger  is  exciised,  even  though  his  belief 
was  ail  erroneous  one,  and  but  for  his  leaping  from  the  train  no 
injury  would  have  resulted.    Without  going  further  into  the  sub- 
ject, although  many  more  authorities  might  be  cited,  we  conclude 
by  a  quotation  from  a  recent  English  aulJior,  who,  after  a  thorough 
re\'iew  of  the  adjudged  cases,  says :  "  But  the  question  of  what 
circuiustances  amount  to  an  invitation  to  aUght,  is  clearly  one  for 
a  jury,  and  although  there  seems  to  have  been  difficulty  felt  in 
times  past  by  some  of  our  judges  in  reference  to  this  point  of 
law,  it   seems  impossible  that  any  further  doubt  should  exist." 
Browne  on  Carriers  of  Passengers,  507.     The  principles  we  have 
stated  role  the  case  and  dispose  of  all  the  questions  presented, 
whatever  form  ihej  mav  assume. 
Judgment  affirmed. 

Froximate  and  Remote  Cause. — ^The  opinion  in  the  principal  case  con- 
tains so  comi)lete  a  collection  of  the  authoritieB  on  this  subject,  that  we 
deem  it  sufficient  to  refer  our  refers  to  it  for  information  on  that  point. 
See  Baltimore  City  Pass.  Ry.  Ck).  v.  Kemp,  infra^  and  cases  cited  in  note. 

When  Passen^r  is  Justified  in  Presuming  that  Train  has  Beached 
Station. — As  to  when  a  passenger  is  justitied  in  assuming  that  a  train  has 
reached  a  station  and  when  he  may  therefore  undertake  to  alight  in  tha 
dark.    Mitchell  v.  Chicago  &  GiUnd  Trunk  R.  Co.  and  note,  8UprcL, 


Seyikb 

ViCKSBUEG  &  Mkrtotan  Railboad  Company. 

(61  Misfsiasippi  Reports,) 

If  a  man  enters  a  car  while  sick,  and  goes  to  sleep,  the  conductor  is  not 
bound  to  wake  him  at  his  stopping-place.  The  conductor's  agreement  to 
arouse  a  sleeping  passenger  imposes  no  obligation  on  the  railroad  company. 
The  com|>any  is  not,  therefore,  liable  in  such  case  for  carrying  the  passenger 
beyond  his  d,eetination. 

Appeal  from  the  Circuit  Court  of  Hinds  county. 

The  appellant's  declaration  in  trespass  on  the  case,  to  which  the 
appellee  s  demurrer  was  sustained,  stated  that  the  plaintiff  paid  his 
fare  from  Vicksburg  to  Jackson,  Mississippi,  and  the  defendant 
corporation,  being  a  common  carrier  between  Vicksburg  and 
Meridian,  promised  and  agreed  to  convey  him  to  Jackson,  which 
is  on  the  line  of  its  railroad,  '*  and  accordingly,  said  plaintiff,  who 
was  sick  with  fever,  got  on  one  of  the  defendant's  cars  at  Vicks- 
burg, to  be  transported,  and  his  ticket  was  duly  taken  from  him  by 
the  conductor  of  the  train  as  the  agent  of  said  defendant,  where- 
upon said  plaintiff,  long  before  arriving  at  Jackson,  informed  the 
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defendant,  through  its  eaid  agent  and  conductor,  that  he  wasqnitB 
sick  with  fever  and  wanted  to  sleep  as  he  felt  very  drowsy,  but 
feared  he  might  not  awake  at  Jackson,  where  he  was  compelled 
to  leave  the  train ;  and  thereupon  the  company  through  said  agent 
and  conductor  told  the  plaintiff  that  he  could  safely  sleep  and  should 
be  awakened  by  said  agent  and  conductor  when  the  train  arrived  at 
Jackson,  and  to  lie  do^vii  on  the  seat  and  sleep;  and,  accordingly, 
the  plaintiff,  who  was  very  sick  with  violent  fever,  did,  relyino:  ob 
the  defendant's  promises,  lie  down  and  sleep,  and  gave  no  thought 
to  being  awake  when  the  train  should  reach  Jackson,  and  remained 
sleeping  and  did  not  awake  at  Jackson,  and  continued  sick  and 
asleep ;  but  said  defendant,  disregarding  its  duties  and  obligatiow 
to  plaintiff,  did  not  awaken  said  plaintiff  at  Jackson,  and  tnne- 
ported  him  so  asleep  and  continuing  sick,"  four  miles  east  of  Jack- 
son, and  then  stopped  the  train  and  let  him  get  off  at  night  in  the 
woods,  and  he  was  compelled  to  walk  back  sick,  late  at  night,  at 
tiie  risk  of  his  life. 

Calhoon  i&  Green,  for  the  appellant. 

It  is  by  no  means  certain  that  the  conductor  could  not  bind  flie 
company  by  telling  a  person  who  was  not  sick  that  he  might  sleep. 
There  is  nothing  to  advise  passengers  of  the  extent  of  his  authority. 
He  is  the  company's  agent  about  the  management  of  the  train,  and 
his  engagements,  on  which  passengers  act,  are  the  imdertakings  of 
the  company.  Kailroad  companies  have  been  held  bound  by  a 
ticket  agent's  assurance  to  a  purchaser  that  he  could  stop  over  on 
the  ticket,  Bumham  v.  Grand  Trunk  Railway  Co.,  63  Maine, 
298 ;  by  a  conductor's  promise  to  put  off  a  passenger  at  a  flag 
station.  Hurt  v.  Southern  Railroad  Co.,  40  Miss.  391 ;  by  an  em- 
ploye's advice  to  step  from  one  car  to  another  on  a  moving  train, 
Mclntyre  v.  New  York  Central  Railroad  Co.,  37  K  Y.  287 ;  and 
by  promises  about  baggage  by  depot  servants.  Mintor  v.  Pacific 
Bailroad  Co.,  41  Mo.  603 ;  Warner  v.  Burlington  Railroad  Co., 
92  Iowa,  166 ;  Quinn  v.  Power,  87  N.  Y.  636 ;  Treat  v.  Boston 
RaQroad  Co.,  131  Mass.  371 ;  s.  o.  3  Am.  &  Eng.  R.  R  Cas.  423. 
But  sick,  aged,  infirm,  young  or  crippled  persons  are  entitled  to 
more  consideration  from  carriers  than  well  persons.  Sheridan  «. 
Brooklyn  Railroad  Co.,  36  N.  Y.  39  ;  New  Orleans  Railroad  Co, 
«.  Statham,  42  Miss.  607.  Sickness  enlarges  the  conductor'spower 
to  meet  the  emergency.  Story  on  Agency,  Sec.  86.  BLuman 
freight  must  be  transported  under  rules  adapted  to  its  infirmities. 

Nuaefrtt  i6  Mb  WuUe^  for  the  appellee. 

Railroad  trains  are  not  hospitals,  or  conductors  nurses  of  sick 

Eople.     The  duties  of  this  ofticer  are  important,  public,  and  well 
own,  and  he  has  no  right  to  encumber  liimself  with  the  care  of 
a  man  who  is  very  ill  and  sleepy  too.     A  person  who  has  to  be 
'  stirred  in  order  to  keep  awake,  should,  before  entering  a  train,  pro- 
vide himself  with  a  stirrer,  for  he  cannot,  with  justice  to  the  other 
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paaseng^rs,  impose  on  the  conductor  the  dnty  of  stirring  him  up. 
Toothing  about  the  conductor's  general  employment,  which  is  run- 
ning the  train  and  taking  the  tickets,  could  induce  an  observer  to 
infer  that  a  part  of  his  duty  was  to  shake  sleepy  men.     His  duty 
is  to  see  that  the  train  is  stopped  at  each  station  and  the  name  of 
the  place  called  out.     The  human  freight  is  expected  to  eet  up 
and  walk  out  at  the  right  place.    Wabash  Railway  Co.  v.  Sector, 
9  Ain.  &  Eng.  R.  R.  Gas.  264.     The  conductor  cannot  neglect  his 
duties  to  all  the  passengers  in  order  to  accommodate  one.     He 
must  not  take  the  risk  of  inconveniencing  thepublic  for  the  sake 
oi  a  single  passenger.    Ohio  Railway  Co.  v,  Hatton,  6  Cent.  L.  J. 
389 ;  Ohio  Railway  Co.  v.  Applewhite,  52  Ind.  540.     A  ticket 
gives  the  right  to  the  accommoaation  of  the  train  only  according 
to  the  usual  regulations.     Lake  Shore  Railroad  Co.  v.  Pierce,  3  Am. 
&  £^ng.  R.  R.  Cas.  340 ;  Lo.yd  v.  Hannibal  Railroad  Co.,  68  Mo. 
509 ;  Seauchamp  v.  International  Railroad  Co.,  9  Am.  &  En^.  R.  R. 
Oas.  307.     A  passenger  has  no  right  to  ask  a  conductor  to  ao  what 
IB  not  his  duty  and  may  cause  a  neglect  of  his  business,  and  if  the 
oflScer  does  agree,  he  does  not  bind  the  railroad  company.     Run- 
ning a  train  on  schedule  time,  making  all  the  stops  and  taking  all 
the  tickets,  require  the  officer's  undivided  attention.     The  lives  of 
the  passengers  as  well  as  their  convenience  in  making  connections 
and  the  like  are  in  his  care.     And  it  is  a  violation  of  his  obliga- 
tions to  the  company  and  the  public  for  him  to  fill  his  mind  with 
engagements  to  awaken  men  at  this  and  that  stopping-place.    The 
points  decided  in  the  cases  dted  for  the  appellant  are  not  analogous 
to  this  question. 

Oakfbell,  C.  J. — It  was  not  the  duty  of  the  conductor  to  arouse 
the  appellant  on  the  arrival  of  the  train  at  Jackson  by  any  special 
nieauB  applicable  to  his  condition  as  being  sick  and  drowsy.  The 
business  of  the  conductor  was  to  manage  the  train  according  to  the 
established  regulations,  and  not  to  vary  them  for  an  individual 
Regulations  are  made  for  the  traveling,  public,  and  should  be 
reasonable  as  adapted  to  the  convenience  oi  this  public.  If  per- 
sons sick  or  under  any  disability  which  renders  them  unable  to 
conform  to  the  reasonable  regulations  for  the  community  gener- 
ally are  inconvenienced  by  this  inability,  they  have  no  legal  cause 
of  complaint  against  a  carrier  who  tmdertakes  to  carry  the  public 
generafty,  according  to  a  plan  adopted  to  suit  persons,  generally, 
in  a  condition  to  travel,  and  not  designed  to  meet  the  wants  of 
those  not  in  such  condition.  The  obligation  of  the  carrier  was  to 
carry  the  appellant  safely  to  Jackson,  and  on  arrival  there  to  an- 
nounce the  fact,  and  afford  an  opportunity  for  him  to  leave  the  car. 
That  he  was  asleep,  and  that  his  sleep  was  induced  by  sickness  did 
not  entitle  him  to  special  attention.  It  was  his  misiortune  to  be 
rick,  and  yet  called  on  to  act  as  a  well  man,  being  on  a  train  run 
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for  those  able  to  travel  on  cars  and  conform  to  the  regulations  for 
their  operation.  One  too  sick  or  unable  from  any  cause  to  do  as 
travelers  usually  do,  in  ponfonning  to  the  usage  in  running  trains 
for  the  traveling  public,  should  avoid  them  or  secure  the  assistance 
necessary  to  enable  him  to  accomplish  what  is  required  of  passen- 
gers generally.  Carriers  are  not  required  to  adapt  their  methods 
to  the  circumstances  of  those  not  in  condition  to  comply  with  the- 
requirements  made  of  travelers  generally. 

The  agreement  of  the  conductor  to  rouse  the  appellant  at  Jack- 
son did  not  impose  any  obligations  on  the  railroad  company. 
The  appellant  was  bound  to  know  that  the  conductor  had  no 
authonty  to  incur  an  obligation  to  that  effect  for  the  company,  and 
that  his  duty  was  to  the  passengers  generally,  and  not  to  him  par- 
ticularly. He  must  be  held  to  have  known  the  established  usage 
of  calling  out  the  name  of  the  station  and  for  the  passenger  to  leave 
the  car  on  its  arrival  at  his  destination,  and  that  the  promise  of  the 
conductor  was  his  personal  obligation,  and  was  not  tlie  promise 
of  the  company,  which  he  had  a  right  to  bind  by  an  undertaking 
in  behalf  ot  one  of  many  passenffers,  to  all  of  whom,  respectively, 
the  company  owed  the  same  duties. 

Whether  sudden  illness  occurring  to  one  on  board  a  train  after 
going  upon  it,  and  made  known  to  the  conductor,  would  create 
such  an  emergency  as  to  impose  the  duty  oh  him  to  give  such  pas- 
senger needed  attention  and  vary  the  course  of  dealing  with  pas- 
sengers, is  purposely  left  an  open  question  to  be  decided  when  it 
arises.  This  case  does  not  present  it,  for  the  averment  of  the 
declaration  is  that  the  plaintiff  was  sick  when  he  went  upon  the  car. 
This  being  his  condition,  he  must  be  held  to  have  taken  the  risk 
of  an  increase  of  his  malady  to  such  an  extent  as  to  disable  him 
from  performing  the  part  ot  a  traveler  on  the  train. 

Judgment  affirmed. 


St.  Louis,  Kansas  Crrv  &  Northern  Railway  Company 

V, 

Marshall. 
(78  Missouri  Reports,  610.) 

In  an  action  against  a  railroad  company  for  carrying  a  female  passengar 
beyond  her  station,  the  circumstances  were  such  that  the  plaintiff  was  only 
entitled  to  recover  for  the  loss  of  time  and  expense  incurred  in  being  taken 
•past  her  station  and  back,  and  the  jury  were  so  instructed.  The  evidence 
showed  that  she  lost  two  or  three  hours  time  and  paid  $1.50  for  a  returning 
conveyance.  There  was  a  verdict  for  $1,000,  reduced  by  remittitur  to  $750, 
and  judgment  accordingly.    Held^  excessive,  and  judgment  reversed. 

A  passenger  buying  a  ticket  to  D.  station  on  defendant's  road,  was  told 
by  the  ticket  agent  to  take  a  particular  train.    She  did  aooordingly,    Tlie 
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train  proved  to  be  an  exprees,  not  allowed  by  the  rei^ulations  of  the  company 
to  stop  at  D.,  but  she  did  not  know  this  until  informeU  of  it  by  the  conductor 
after  the  train  had  started.  She  told  hifn  of  the  din^ction  the  agent  liad 
given  her,  and  insisted  on  beins  left  off  at  D.  He  took  up  her  ticket,  but 
refused  to  stop  at  D.,  and  took  ner  to  the  next  stopping- place  beyond.  In 
an  action  against  the  company ;  Held^  that  the  plaintiff  ought  to  have 
counted  on  the  negligent  misdirection  of  the  ticket  agent,  not  on  the  re- 
fusal of  the  Tsonductor  to  stop,  for  he  could  not  have  done  otherwise. 

Appeal  from  Chariton  Circuit  Court. 
Wells  II.  Blodgett^  for  appellant. 

Samuel  C,  Majors^  C.  n.  JBeU  and  S.  P,  Hovston^  for  re- 
spondent. 

Houon,  C.  J. — ^Tlie  material  portion  of  the  petition  in  this  ease 
is  as  follows:  That  defendant,  on  or  about  the  lith  day  of 
Oetol)er,  1878,  for  a  reward,  undertook  and  agreed  to  convey 
plaintiff  safely  from  Kirksville,  in  Adair  county,  to  Dalton,  in 
Chariton  county,  but  that  wholly  neglecting  and  disregarding  its 
duty  in  that  helialf,  maliciously  or  wantonly  and  wrongfully  re- 
fused to  pat  plaintiff  off  at  Dalton,  but  carried  her  on  to  Bruns- 
wick, and  that  by  reason  of  said  wrongful  act  of  defendant  she 
was  damaged  In  the  sum  of '$5,000,  for  which  she  prays  judg- 
ment. Tlie  defendant  in  its  answer  denied  each  and  every  allega- 
tion contained  in  the  petition. 

The  plaintiff  testified  as  follows :  "  I  reside  at  Newark,  Knox 
county,  Missouri.  On  October  11th,  1878,  I  bought  from  defend- 
ant's agent  at  Kirksville  a  ticket  from  Kirksville  to  Dalton.  I 
asked  the  agent  if  he  could  sell  me  a  through  ticket  to  Dalton  (I 
knew  I  would  have  to  make  a  change  at  Moberly),  and  he  said  he 
could.  He  got  the  ticket  and  I  paid  him  for  it.  I  asked  what 
time  the  tram  would  go  out ;  it  was  then  after  eight  o'clock,  and 
he  said  the  train  left  ten  minutes  after  nine.  I  asked  him  what 
time  it  would  get  to  Moberly,  and  he  told  me.  I  said,  how  long 
will  I  liave  to  wait  tliere,  and  he  said  something  over  two  hours. 
I  then  paid  him  for  the  ticket.  I  then  asked  him  if  I  would 
have  any  trouble  in  making  the  change  at  Moberly,  or  in  getting 
off  at  Dalton,  and  he  said :  ^  No,  madam,  none  at  all ;  the  officers 
all  along  this  road  are  gentlemanly  and  accommodating.'  I  got 
on  board  the  train  and  went  to  Moberly,  and  got  off  there  a  little 
after  twelve,  and  went  into  the  waiting  room.  I  was  not  in- 
formed at  Moberly  that  the  train  did  not  stop  at  Dalton.  I  sat 
quietly  in  the  depot  over  two  hours.  They  said  the  train  was 
behind  time.  It  was  in  the  night,  but  the  train  finally  came 
along,  and  I  got  on  board.  The  first  time  the  conductor  came 
along  after  I  got  on  at  Moberly,  I  handed  him  my  ticket,  and  he 
said :  '  I  cannot  put  yOu  off  at  Dalton,  we  do  not  stop  there.'  I 
said :  What  did  they  sell  me  a  ticket  for,  then  ?  He  said  he 
would  take  me  on  to  Brunswick,  but  could  not  stop  at  Dalton.     I 
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insisted  that  he  should  stop  there,  and  he  said :    ^  No,  madam,  w« 
cannot  stop  there.'   Shortly  afterward  he  came  through  the  car  again 
and  I  called  to  him  and  told  him  the  circumstances ;  that  my 
daughter-in-law  was  very  sick,  and  he  said  :     *  No,  madam,  I  can- 
not put  you  off ;  I  have  no  more  right  to  put  you  off  there  than  I 
have  to  stop  at  any  f  ann  house  on  the  road  ;  I  cannot  do  it.'  A  l^dr 
spoke  up  and  said :     *  If  she  had  no  ticket  you  would  put  her  on' 
— which  seemed  to  annoy  him,  and  he  walked  off.     He  came  in 
the  third  time,  and  I  called  to  him  and  said :     I  have  not  a  par- 
ticle of  baggage,  and  it  won't  detain  you  three  minutes.      He 
said :     '  I  understand  the  matter  perfectly  and  do  not  intend  to 
stop.'     His  manner  was  rude  and  abrupt     He  did  not  use  any  in- 
sulting language  but  was  abrupt  and  impatient     He  took  me  on 
to  Brunswick,  and  I  did  not  say  any  more  at  all.     1  got  oat  at 
Brunswick,  and  got  a  carriage  as  soon  as  I  could  and  went  out  to 
Mr.  Redman's.     It  was  ten  minutes  after  nine  when  I  got  there 
and  I  found  my  daughter-in-law  had  just  died.     I  did  not  explain 
to  the  agent  at  Kirksville  the  circumstances  under  which  I  was 
going,  hut  did  explain  to  the  conductor.     I  bought  the  ticket 
from  tlie  agent  in  the  depot.     I  walked  up  to  the  door  where 
everybody  bought  tickets  and  })e  sold  me  the  ticket  for  $3.25.    At 
Brunswick  I  hired  a  conveyance  to  take  me  out  to  Mr.  Kedman's 
where  ray  danghtcr-in-law  waii  sick  ;  that  is  three  and  a  half  miles 
from  Dalton  and  twelve  and  a  half  from  Brunswick.     I  paid  for 
the  conveyance  $1.50,  and  I  got  there  ten  or  twelve  minutes  after 
nine.    When  Ihe  train  passed  Dalton  it  was  not  daylight,  and  the 
stars  were  shining  when  I  got  to  Brunswick.    The  agent  at  Kirks- 
ville told  me  to  get  on  th^  first  pdasenger  train.     He  told  me  to 
take  the  first  train  that  came  along  after  I  got  to  Moberly,  and  that 
is  why  I  took  it" 

Cross-examination :  "After  I  left  Kirksville,  the  next  conversa- 
tion I  had  with  the  railroad  officials  was  with  the  conductor  after 
I  left  Moberly.  The  conductor  said  he  could  not  put  me  oflf  at 
Dalton.  In  the  first  conversation  I  had  with  the  conductor  he 
told  me  to  go  on  to  Brunswick.  The  conductor  said  he  was  near 
forty  minutes  behind  time.  He  gave  me  the  pass  back  from 
Brunswick  to  Dalton,  but  I  obiected.  I  said :  '  I  do  not  want  your 
pass,'  but  he  gave  it  to  me.  In  the  depot  at  Kirksville  I  did  not 
see  any  notice  posted  up  in  regard  to  the  running  of  trains.  I 
cannot  see  to  read  very  well  alter  night,  and  I  did  not  see  any- 
thing of  the  kind.  In  the  first  conversation  the  conductor  said 
Dalton  was  not  on  his  bill  to  stop,  and  that  is  all  he  said  at  that 
time.  In  the  next  conversation  he  again  said  he  could  not  stop. 
In  the  last  conversation  he  said  he  was  behind  time,  and  he  turned 
off  in  a  rude  and  abrupt  manner  after  the  third  conversation.  He 
gave  me  the  pass  the  first  time.  He  said  the  train  on  which  I 
would  go  back  would  reach  Dalton  after  nine  o'clock,  and  I  said : 
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*  I    cannot  wait  that  long.'      The  conductor  on   the   train  from 

Moberly  to  Dalton  took  np  my  ticket.     He  took  it  up  when  he 

first   met   me,  and  that  is  the  time  he  e;ave  me  the  pass,  but  I 

told   him   I  did  not  want  the  pass,  but  tliat  I  wanted  to  stop  at 

Dalton.    In  my  last  appeal  I  said :   '  If  you  will  slacken  the  speed  of 

the  ears,  I  will  get  on  at  the  back  of  the  car  and  risk  the  danger;' 

and  he  said :    ^  1  am  not  going  to  do  it.'   This  was  in  the  third  and 

last  conversation,  and  his  manner  was  mde  and  abrupt.     I  knew 

he  vras  out  of  patience.     I  do  not  know  that  there  was  anything 

abrupt   in  the  first  two  conversations,  but  there  was  nothing  like 

kindness,  there  was  barely  politeness.     The  agent  at  Kirksville 

told   ine  to  take  the  first  passenger  train  going  to  Dalton ;  that 

conversation  occurred  at  the  time  I  purcliJisod  my  ticket  at  Kirks- 

viUe.      The  agent  told  me  to  t  ike  tne  first  train  going  to  Dalton. 

I  cannot  say  that  he  said  those  words,  but  that  was  it  to  the  best 

oi  my  recollection."   This  was  all  the  evidence  offered  by  plaintiff 

in  the  case. 

The  conductor  of  the  train  which  carried  the  plaintiff  beyond 
her  destination  testified  that  his  train  was  an  express  train,  run- 
ning from  St.  Louis  to  Kansas  City,  and  that  there  were  twelve  or 
fourteen  stations  at  which  he  did  not  stop ;  that  said  train  was 
known  as  number  three,  and  was  not  allowed  to  stop  at  Dalton, 
and  on  the  occasion  referred  to  he  had  no  authority  to  stop  his 
train  at  Dalton.  Trains  number  one  and  two  stopped  at  Dalton 
regularly.  On  the  morning  in  question  his  train  was  behind  time 
and  arrived  at  Brunswick  fifteen  or  twenty  minutes  late. 

The  following  stipulation  was  then  made  in  open  court  between 
the  attorneys  for  plaintiff  and  defendant,  to  wit :  "  It  is  admitted 
by  counsel  for  the  plaintiff  that  train  number  three,  on  which 
plaintiff  got  on  board  at  Moberly,  was  the  through  express  train 
irom  St.  Louis  to  Kansas  City,  and  that  by  the  time-table  and 
schedule  of  running  arrangements  in  force  on  defendant's  railroad 
at  said  date  it  was  not  advertised  to  stop  at  Dalton,  and  that 
Dalton  was  not  a  stopping-place  for  said  train  by  said  schedule." 

At  the  instance  oi  the  plaintiff  the  court  gave  the  following 
instructions: 

1.  If  the  jury  believe  from  the  evidence  before  them  that 
plaintiff  purchased  of  defendant's  agent  at  Kirksville  a  ticket 
irom  Kirksville  to  Dalton,  and  that  at  the  time  she  so  purchased 
Ae  ticket,  defendant's  agent  directed  her  to  take  the  9:20  p.  m. 
train  for  Moberly,  and  to  get  on  the  first  passenger  train  going 
toward  Dalton  after  she  arrived  at  Moberly,  and  that  she  did  so, 
and  that  the  conductor  took  her  ticket  and  refused  to  let  her  off 
at  Dalton,  but  carried  her  past  to  Brunswick,  then  they  should 
find  for  plaintiff,  unless  they  further  believe  from  the  evidence 
lliat  before  she  got  on  the  train  at  Moberly  she  knew  that  the 
train  did  not  stop  at  Dalton. 
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2.  If  the  jury  find  for  the  plaintiff  they  should  assess  the 
damages  at  a  reasonable  sum  for  loss  of  time  and  expense  incurred 
in  being  taken  from  Dalton  on  to  Brunswick,  ana  from  Brunfi- 
wick  back  to  Dalton,  as  they  may  believe  from  the  evidenoe 
plaintiff  is  entitled  to  recover,  not  exceeding  the  sum  of  $5,CK>0. 

At  the  instance  of  the  defendant  the  court  gave  the  folloiraig 
instruction : 

1.  If  the  jury  believe  from  the  evidence  that  plaintiff  purchased 
a  ticket  for  a  valuable  consideration  of  defendant's  agent,  and  de- 
fendant thereby  undertook  to  convey  plaintiff  as  a  passenger  in  its 
cars  from  Kirks ville  to  Dalton,  and  that  defendant's  servants  failed 
to  stop  its  train  upon  which  plaintiff  was  lawfully  a  pajssenger  for 
Dalton,  at  said  station,  but  carried  her  on  to  Brunswick,  then  they 
are  instructed  that  plaintiff's  measure  of  damages  is  the  sum  the 
evidence  shows  plaintiff  expended  to  enable  her  to  return    to 
Dalton,  the  value  of  the  time  lost,  and  the  inconvenience  she 
suffered  tlierebv,  but  they  must  allow  the  plaintiff  nothing  for  and 
on  account  of  the  mental  anxiety  or  suffering  endured  by  her  on 
account  of  the  sick  or  dying  condition  of  her  daughter,  occasioned 
by  such  delay  in  reaching  her  destination. 

The  jury  returned  a  verdict  for  plaintiff  and  assessed  her 
damages  at  $1,000,  of  which  the  plaintiff  remitted  the  sum  of 
$250,  and  the  court  thereupon  rendered  judgment  for  the  plaintiff 
for  $750. 

On  the  authority  of  the  case  of  Trigg  v,  St.  Louis,  K.  C.  &  N. 
By.  Co.,  74  Mo,  147 ;  s.  o.  6  Am.  &  Eng.  K.  R  Gas.  345,  the 
judgment  in  this  case  must  be  reversed,  because  the  damages  are 
excessive.  In  the  instruction  given  at  the  instance  of  the  pudntif^ 
the  jury  were  directed  to  assess  the  damages  at  such  reasonable 
sum  for  loss  of  time  and  expense  incurred  in  being  taken  from 
Dalton  on  to  Brunswick,  and  from  Brunswick  back  to  Dalton^  as 
they  might  believe  from  the  evidence'  plaintiff  was  entitled  to 
recover.  The  action  of  the  jury  in  returning  a  verdict  for  $1,000 
on  the  testimony  before  them  under  this  direction  of  the  court, 
which  was  substantially  repeated  to  them  in  the  instruction  given 
for  the  defendant,  is  such  as  to  call  for  the  interposition  oi  this 
court.     The  verdict  is  without  evidence  to  support  it. 

As  the  cause  must  be  remanded,  we  think  it  proper  to  state 
that  the  petition  should  have  coxmted  on  the  negligent  mistake  or 
misdirection  of  the  agent  at  Kirksville,  and  not  on  the  refusal  of 
the  conductor  to  stop  the  train  at  Dalton.  The  conductor  was  not 
guilty  of  negligence  in  refusing  to  stop  his  train  at  Dalton,  for  he 
was  forbidden  to  do  so  by  the  rules  of  the  company ;  for  if  he 
had  stopped  there  in  violation  of  his  duty  and  the  regulations  of 
the  company,  and  injury  had  resulted  to  any  one  from  such  viola- 
tion of  auty,  the  companv  would  have  been  liable  therefor,  li 
the  conductor  of  a  througii  train,  which  by  the  regulations  of  the 
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company  is  permitted  to  stop  only  at  a  few  important  stations  on 
its  transit,  can  be  required  to  stop  his  train  at  any  waynstation  on 
the  statement  of  a  passenger  that  he  was  informed  by  some  agent 
of  the  company  authorized  to  give  such  information,  that  the  train 
would  stop  at  such  station  and  that  he  had  been  directed  to  take 
that  train,  the  movement  of  such  train  would  virtually  be  with- 
drawn from  the  control  of  the  company,  and  placed  under  the 
control  of  the  pasfeengers,  and  in  lieu  of  that  precision,  regularity 
and  secnritj  which  should  be  required  in  the  management  of  pas- 
senger trains,  only  uncertainty,  irregularity  and  insecurity  would 
prevail.     In  many  instances  the  conductor  would  have  no  means 
of  testing  the  good  faith  of  the  representations  made  to  him  by 
the  passenger,  and  he  would  have  to  act  blindly,  at  the  risk  of 
mjnry  to  his  master,  and  to  the  passengers  committed  to  his  care. 
W  hen  any  servant  of  a  railroad  company,  having  the  requisite 
authority,  misdirects  a  passenger  to  his  injury,  the  company  should 
be  responsible  therefor,  but  in  an  action  for  such  injury,  tne  peti- 
tion snould  be  founded  upon  such  misdirection. 

The  judgment  will  be  reversed,  and  the  cause  remanded.  The 
other  judges  concur,  except  Eay,  J.,  who,  having  been  of  counsel, 
did  not  sit. 

Damaires  for  Garriage  of  Passengers  Past  llestination.— A  full  review 
of  the  aathorities  relative  to  the  measure  of  damages  when  a  passenger  has 
been  carried  past  his  destimition  will  be  found  in  the  note  to  Cincinnati^ 
H.  ft  L  R  R.  Go.  17.  Eaton,  infra. 

Passe^er  Boand  to  Inform  Himself  whether  Train  Stops  at  His 
Ilestiiiation. — ^A  person  taking  passage  upon  a  train  is  generally  bound  to 
inform  himself  beforehand  whether  the  train  stops  at  the  station  which  is  his 
destination.  Pittsburgh,  C.  &  St.  L.  R.  Ck>.  v,  Nuzum,  60  Ind.  141;  Ohio  & 
Miss.  R.  B.  Go.  V.  Applewhite,  63  Ind.  640;  Ghicago  &  Alton  R.  R.  Go.  v. 
Randolph,  68  HL  610;  Lake  Shore  ft  Mich.  S.  R.  R.  Go.  v.  Pierce,  8  Am.  ft 
Eng.  R.  R.  Gas.  840;  Beauchamp  v.  International  ft  GH;.  N.  R.  Go.,  66  Tex. 
289;  8.  O.  9  Am.  ft  Eng.  R.  R.  Gas.  807;  Logan  v.  Hannibal  ft  St.  Joe  R.  R. 
Ck>.,  12  Am.  ft  Eng.  R.  R.  Gas.  141.  If  he  rails  to  do  so  and  by  mistake  gets 
upon  an  express  train  and  is  carried  past  his  destination,  he  cannot  recover 
damages.    Fink  v,  Albany  ft  Susquenanna  R.  R.  Go.,  4  Lans.  147. 

Passenger  Bound  to  Inform  Himself  whether  Train  Buns  in  Proper 
IHfeetion  for  His  Destination. — In  like  manner  a  passenger  is  bound  to 
see  that  he  gets  upon  the  right  train  for  his  destination  and  not  upon  a  train 
bound  in  some  other  direction.  Page  v.  New  York  Gentral  R.  R.  Go.,  6 
Daer,  528;  Barker  v.  New  York  Gentral  R.  R.  Go.,  24  N.  Y.  699;  Hobbe  v. 
London  ft  a  W.  R.  Go.,  L.  R.  10  Q.  B.  111. 

How  far  Passenirer  may  Bely  upon  Representations  of  Ticket  Ai^ent 
M  to  Stoppage  of  Trains.— A  passenger  may  rely  upon  the  representations 
of  a  ticket  agent  as  to  where  a  train  stops,  provided  ne  has  not  afforded  him 
mch  additional  information  on  the_point  as  no  reasonable  or  prudent  man 
would  fail  to  notice  and  regard.  Attsburgh,  G.  ft  St.  L.  R.  Co.  v,  Nuzum, 
60  Ind.  141;  Barker  v.  New  York  Gentral  R.  Go.,  24  N.  Y.  699;  Page  v.  New 
York  Central  R.  Co.,  6  Duer  (N.  Y.),  628;  Lake  Shore  ft  Mich.  S.  R.  Go.  v. 
Pierce,  8  Am.  ft  Eng.  R.  R.  Gas.  840. 

Passenger  Cannot  Demand  Stoppage  of  Through  Train  at  Way  Station 
Kuied  in  His  Ticket— A  passenger  who  has  been  misinformed  by  the 
ticket  agent  as  to  where  a  certain  train  stops  is  not  entitled  to  demand  of 
the  conductor  that  he  should  stop  Uie  train  contrary  to  che  rules  and  r^gula- 
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tions  of  the  oompany.  Lake  Shore  &  Mioh.  S.  R  Go.  v.  Pierce,  8  Am.  ft 
Enff.  R.  R.  Gas.  340;  Logan  v.  Hannibal  &  St.  Joe  R.  R.  Co.,  12  Am.  ft  Eng. 
R.  R.  Cas.  141.  The  act  of  the  conductor  in  receiviii|g  the  passenger's  ticksl 
in  such  case  does  not  bind  him  to  stop  at  the  place  indicated  in  the  tickat 
Ohio  ft  Miss.  R.  R.  Co.  v.  Hatton,  60  Ind.  12;  Chicago  ft  Alton  R  R.  Go. «. 
Randolph,  63  111.  610. 

But  see  Pennsylvania  Co.  v,  Wentz,  87  Ohio.  St.  883;  8.  a  8  Am.  ft  &«. 
R.  R  Gas.  478. 
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V. 

£aton. 

(M  Indiana  Reports,  474.) 

In  an  action  sounding  in  tort,  by  a  passenger  against  a  railroad  compaBy, 
for  carrying  her  beyond  her  place  of  destination,  there  being  evidence  of 
failure  to  stop  the  train  at  the  place,  that  she  was  landed  where  no  convey- 
ance could  be  procured,  and  l^at  she  then  walked,  in  the  night«  a  distance 
of  five  miles,  she  was  not  allowed  to  prove  further  that  the  walk  occnined 
three  hours  over  dusty  roads,  that  in  crossing  a  creek  she  got  her  ck)t&in£ 
and  feet  wet,  that  she  was  chased  by  dogs,  and  otherwise  frightened,  sod 
that  the  weather  was  hot  and  sultry,  in  consequence  of  which  she  became 
and  remained  sick  for  some  time.    Hdd,  that  the  evidence  was  admianhte. 

Fbom  the  Superior  Court  of  Marion  comity. 

A.  0.  SarrtSy  W.  H,  CdLhins  and  R.  B,  Ma/rsJudlj  for  appel- 
lant. 

/.  M.  Krutz,  J.  S.  Dunoon,  0.  W.  Smith  and  J.  B.  WUw^ 
for  appellee. 

NiBLAOR,  J. — On  the  afternoon  of  the  12th  day  of  July,  1881, 
Mrs.  Mary  M.  Eaton  purchased  of  the  proper  agent  at  the  Union 
Depot,  at  Indianapolis,  a  ticket  entitling  her  to  transportation  over 
the  railroad  belonging  to  and  operated  by  the  Cincinnati,  Haniil- 
ton  &  Indianapolis  Kailroad  Company,  from  that  depot  to  More* 
honse,  a  flag  station  a  few  miles  east  of  Indianapolis,  and  soon 
thereafter,  mat  is  to  say,  on  the  same  afternoon,  entered  a  train  of 
that  company's  cars  which  stopped  regularly  at  Morehouse  when 
signaled  to  do  so.  Her  place  of  ultimate  destination  was  the  house 
01  a  brother-in-law,  named  Graham,  who  lived  three  miles  south 
of  Morehouse,  and  she  expected  Graham  to  meet  her  at  Morehonse 
upon  her  arrival  at  the  place.  After  leaving  Indianapolis  the 
conductor  took  up  her  ticket,  but,  for  some  unexplainea  reason, 
failed  to  signal  the  engineer  to  stop  at  Morehouse,  and  in  conse- 
quence the  train  did  not  stop  at  thiat  station. 

When  Mrs.  Eaton  discovered  that  the  train  was  passing  Mor^ 
house  without  stopping,  she  appealed  to  a  gentleman  sitting  near 
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her  for  assistance,  and  requested  him,  if  possible,  to  have  the  train 
stopped  at  the  approaching  crossing  of  a  dirt  road,  saying  that  she 
would  be  willing  to  get  on  at  that  place.     The  gentleman  went 
-forward  and  soon  returned  with  a  brakeman  on  the  train,  who  in- 
formed Mrs.  Eaton  tliat  the  train  could  not  be  stopped  between 
stations  as  she  had  requested,  but  that  they  (meaning  those  in 
charge  of  the  train)  would  take  her  on,  free  of  charge,  to  Rush- 
ville,  where  they  would  meet  another  train,  upon  whicn  they  could 
send  her  back  to  Morehouse,  thus  enabling  her  to  reach  that  place 
on  her  return  at  or  near  eleven  o'clock  that  night.     Slie  declined 
to  be  set  down  at  Morehouse  at  that  time  of  mght,  and  hence  re- 
jected the  oflfer  to  be  sent  further  on  and  returned  in  that  way. 
As  the  train  was  approaching  the  next  station,  which  was  a  small 
and   nnimportant  station,  nve  miles  east  of  Morehouse,  called 
Jnlietta,  the  conductor  came  to  Mrs.  Eaton  and,  taking  her  satchel, 
told  her  that  she  would  have  to  get  off  there,  where  she  would  find 
a  buggy  ready  to  take  her  back  to  Morehouse.    When  the  train 
stopp^  at  Jmietta,  she  followed  the  conductor  out  on  to  the  plat- 
form, where  he  left  her  in  charge  of  the  station  agent.    After  the 
train  had  left,  she  ascertained,  upon  inquiry,  that  no  conveyance  had 
been  provided  for  sending  her  back  to  Morehouse,  'and  that  no 
conveyance  could  be  procured  for  that  or  any  similar  purpose,  at 
or  near  Julietta  station.     Wishing,  in  any  event,  to  proceed  di- 
rectly to  the  house  of  Graham,  her  brother-in-law,  which  was  five 
miles  distant  across  the  country  from  Julietta,  and  not  to  return 
immediately  to  Morehouse,  she  left  the  station  at  which  she  had 
been  so  left  on  foot  and  walked  the  entire  distance  to  Graham's 
house,  leaving  the  former  place  perhaps  before  seven  o'clock  in 
the  evening,  and  arriving  at  the  latter  place  at  nine  o'clock  at 
nifiht. 

This  action  was  prosecuted  by  Mrs.  Eaton  against  the  railroad 
company,  to  recover  damages  for  being  carried  beyond  Morehouse, 
and  bein^  compelled  to  walk  so  great  a  distance  to  reach  Graham's 
house.  After  evidence  had  been  introduced  at  the  trial  at  special 
term,  establishing,  or  tending  to  establish  the  facts  herein  above 
stated,  the  plaintiiflf  offered  to  prove :  First — That  the  weather 
was  hot  ana  sultry  during  the  afternoon  and  evening  of  the  12th 
day  of  July,  1881.  Second — That  it  took  her  nearly,  or  ^uite, 
three  hours  to  walk  from  Julietta  to  Graham's  house.  Thvrd — 
That  the  road  she  had  to  walk  over  was  very  dusty.  Fov/rth — 
That  in  walking  from  Julietta  to  Graham's  house,  she  had  to  cross 
a  creek  at  one  place  and  a  bayou  at  another  place.  Fifth — ^That 
m  crossing  the  creek,  bv  the  onlv  practical  method  which  the  situ- 
ation afforded,  she  got  her  clothing  and  feet  wet,  and  that  in  cross- 
ing the  bayou  she  had  to  carry  rails  and  make  a  temporary  walk- 
way, suffering  there,  also,  further  injuries  from  mud  and  water. 
Sirfh — That  a  part  of  the  road  passed  through  a  dark  strip  of 
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woods.  Seventh — Thai:  she  was  sick  when  she  arrived  at  Graliam^s 
house,  and  so  continued  for  several  days  immediately  thereafter. 
Eighth — That  her  sickness  resulted  from  the  labor  of  walkings 
siipplemented  by  worry  of  mind,  fright,  and  the  hot  weather. 
iV  iiiih — That  in  passing  a  house  on  the  road  to  Graham's  house,  she 
was  attacked  and  chased  by  two  dogs,  and  in  that  way  Ijadlj 
frightened.  But  the  court  refused  to  permit  the  plaintiff  to  make 
proof  of  the  facts  thus  severally  proposed  to  be  proven,  and  the 
various  rulings  upon  the  exclusion  oi  these  facts  were  afterw^urds 
assigned  as  a  cause  for  a  new  trial. 

Tne  trial  at  special  term  resulted  in  a  verdict  and  judgment  for 
the  defendant.  Upon  an  appeal  to  the  general  term  the  jndg"- 
ment  at  special  term  was  reversed,  the  court  holding  that  the  indge 
at  special  term  had  ruled  correctly  in  excluding  the  ofEerea  evi- 
dence as  to  the  plaintiflPs  injuries  from  crossing  the  creek  and  bayou, 
as  to  her  being  attacked  and  chased  by  dogs,  and  as  to  her  sick- 
ness claimed  to  have  resulted  from  the  incidents  of  her  journey 
from  Julietta  to  the  house  of  her  brother-in-law,  but  had  erred  in 
the  exclusion  of  all  the  other  items  of  rejected  evidence,  and  it  is 
from  that  judgment  of  reversal  that  this  appeal  is  prosecuted. 

The  question  as  to  what  may  be  taken  into  consideration  in  the 
assessment  of  damages  in  a  case  like  this  is  one  which  has  pro- 
voked much  discussion,  and  concerning  which  the  text-writers 
have  been  unable  to  formulate  any  general  rule  of  easy  applica- 
tion in  all  cases  of  the  class  to  which  this  belongs.  As  bearmg  on 
the  general  subject  there  are  many  conflicting  decisions,  ana  in 
some  cases  sharp  diflEerences  have  been  manifested  between  judges 
of  the  same  court  as  to  the  conclusions  which  have  been  reached 
by  a  majority  of  their  number. 

A  narrower  limit  is  applied  in  the  assessment  of  damages  for  a 
breach  of  contract,  pure  and  simple,  than  is  prescribed  in  an  action 
for  a  tort,  and,  in  our  iudgment,  much  of  the  conflict  between  de- 
cided cases  and  the  individual  views  of  judges,  to  which  we  have 
referred,  has  resulted  from  a  failure  to  carefully  observe  that  dis- 
tinction between  the  two  classes  of  damages.  Two  of  the  cases 
cited  by  counsel  will  serve  to  illustrate  our  meaning  in  this  respect 
One  is  the  case  of  Hobbs  v,  London,  etc.,  Ry.  Co.,  11  Moak 
Eng.  K.  181 ;  and  the  other  is  Pullman  Palace  Car  Co.  v.  Barker^ 
4  Col.  344.  These  cases  were  both  treated  as,  and  decided  upon 
the  theory  that  they  were,  actions  for  a  breach  of  contract  merely, 
when  in  truth  they  were  both  actions  for  a  neglect  of  duty  by  a 
common  carrier  from  which  an  injury  resulted  to  a  passenger,  and 
hence  were,  in  all  their  essential  features,  actions  for  tortious  mis- 
conduct on  the  part  of  the  defendants. 

Counsel  for  the  appellant  contend  for  the  application  of  the 
doctrine  of  these  and  other  kindred  cases  to  the  case  at  bar,  upon 
the  like  theory  that  it  is  only  an  action  for  the  breach  of  a  ooQ- 
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tract  for  transportation,  entered  into  between  the  parties,  and, 
consequently,  an  action  in  which  the  narrower  limit  ought  to  be 
applied  in  the  assessment  of  the  damages.  It  is  true  that  the  ap- 
pellee entered  the  appellant's  train  of  cars  at  Indianapolis,  under 
an  implied  contract  for  her  transportation  to  Morehouse,  but  when 
the  appellant  carried  the  appellee  beyond  Morehouse,  against  her 
will,  it  ceased  to  carry  her  as  a  passenger  for  hire,  and  became  a 
wrong-doer,  responsible  for  whatever  mjuiy  or  inconvenience,  if 
any,  which  might  result  to  her  from  being  thus  carried  beyond  her 
place  of  destination. 

Thompson  on  Carriers  of  Passengers,  p.  568,  says :     "  The  re- 
fnsal  of  the  carrier  to  receive  a  passenger,  carrying  him  beyond 
his  destination,  detaining  hinn  unnecessarily  during  his  journey, 
or  carrying  off  a  person  a^nst  his  will  who  is  legitimately  upon 
a  vessel,  are  all  wrongs  mdch  may  be  redressed  by  actions  for 
damages  thereby  sustained."    And  this  statement  of  general  legal 
propositions  is  well  supported  in  reason,  as  well  as  by  the  authori- 
ties cited  by  the  author.     Therefore,  the  essential  facts  relied  upon 
for  a  recovery  in  this  action  constituted  a  tort,  concerning  which 
a  wider  range  of  inquiry  was  permissible  than  in  an  ordinary 
action  for  the  simple  breach  of  a  contract.     Heim  v.  McCaughan, 
32  Miss.  17 ;  The  Canadian,  1  Brown,  Adm.  R.  11 ;  Stoneseifer  v, 
Sheble,  31  Mo.  243 ;  Thompson  v.  New  Orleans,  etc.,  R.  R  Co., 
50  Miss.  315 ;  Bumham  v.  Grand  Trunk  Ry.  Co.,  63  Me.  298. 

Thompson  on  Negligence  lays  down  the  following  general  rule 
on  the  subject  of  consequential  damages:  "Whoever  does  a 
wrongful  act  is  answerable  for  all  the  consequences  that  may 
ensue  in  the  ordinary  and  natural  course  of  events,'  though  such 
consequences  be  immediately  and  directly  brought  about  by  in- 
tervening causes,  if  such  intervening  causes  were  set  in  motion  by 
the  original  wrong-doer."  2  Thomp.  Neg.  1084 ;  Add.  Torts,  5  ; 
Baltimore,  etc.,  R.  R.  Co.  v.  Reaney,  42  Md.  117. 

In  the  case  of  Jones  v.  Boyce,  1  Stark.  402,  Lord  EUenborough 
said :  "  K  I  place  a  man  in  such  a  situation  that  he  must  adopt  a 
perilous  alternative,  I  am  responsible  for  the  consequences." 

In  the  case  of  Brown  v.  Chicago,  etc.,  Ry.  Co.,  54  Wis.  342 ;  s.  o. 
3  Am.  &  Eng.  R.  R.  Cas.  444,  flie  facts,  briefly  stated,  were  that 
Brown  and  wife,  and  a  seven  year  old  child,  took  passage  on  the 
railway  to  a  place  called  Manston ;  that  before  reacning  Manston, 
and  at  a  pl^  three  miles  east  of  tiiat  place,  Brown  and  wife 
were  told  by  a  brakeman  that  they  were  then  at  Manston,  and  to 
leave  the  train,  which  they  accordingly  did ;  that  it  was  then  night ; 
that  it  had  rained  the  day  before,  and  was  still  cloudy ;  that,  ascer- 
taining that  they  were  not  at  Manston,  and  seeing  no  house  at. 
which  they  could  take  shelter.  Brown,  with  his  wife  and  child, 
walked  on  in  the  direction  of  Manston,  arriving  there  late  at  night ; 
ihat  Mrs.  Brown  was,  at  the  time,  enoemte,  and  was  very  much 
18  A.  ft  B.  B.  Gas.— 17. 
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exhaQBted  bj  the  walk ;  that  she  soon  afterward  became  danger- 
ouslj  sick,  and  had  a  miscarriage,  all  resulting  from  the  exer- 
tion she  had  made  in  walking.  After  an  elaborate  review  of 
numerous  authorities  having  a  oearing  on  the  question  iiiTolved, 
including  the  cases  of  Hobbs  v.  London,  etc.,  Ry.  Co.,  supra^  and 
Pullman  Palace  Car  Co.  v.  Barker,  supra^  which  were  disapproved, 
the  court  held  that  the  railway  company  was  liable  to  Mrs.  Brown 
for  the  injuries  she  received  from  her  enforced  walk  to  MaastoiL 

That  case  was,  perhaps,  a  stronger  one  against  the  railway  com- 
pany, in  some  respects,  than  the  one  at  bar,  but  the  general  prin- 
ciples announced,  as  decisive  of  that  case,  have  a  practical  appli- 
cation to  the  facts  of  this  case,  and  are  entitled,  as  we  believe,  to 
the  favorable  consideration  of  this  court. 

The  court  in  that  case,  after  referring  to  what  had  been  an- 
nounced as  a  correct  legal  proposition  in  another  case,  continued: 
*'  So,  in  the  case  at  bar,  tlie  defendant,  by  its  negligence,  placed 
the  plaintiffs  in  a  position  where  it  was  necessary  for  them  to  act 
to  avoid  the  consequences  of  the  wrongful  act  of  the  defendant, 
and,  acting  with  ordinary  prudence  and  care  to  get  themselves  out 
of  the  dimculty  in  whicli  they  had  been  placed,  tliey  sustained 
injury.  Such  injury  can  be,  and  is,  traced  directly  to  the  defend- 
ant's negligence  as  its  cause ;  and  it  is  its  proximate  cause,  within 
the  rules  of  law  upon  that  subject." 

It  is  due,  however,  to  the  importance  of  the  subject  to  state 
that  the  opinion  in  that  case  was  promulgated  by  a  majority  vote 
only,  two  of  the  judges  dissenting,  and  for  that  reason  we  would 
not  quote  from  it  with  approbation  if  we  were  not  fully  satisfied 
that  the  conclusion  reached  was  substantially  a  correct  conclusion 
upon  the  facts  as  we  find  them  reported.  The  case  is,  at  all  events, 
one  of  interest  because  of  its  grouping  together  of,  and  its  com- 
ments upon,  a  great  number  oi  cases  having  relation  to  the  gen- 
eral subject  of  tne  liability  of  common  carriers  of  passengers. 

When  the  appellant  set  the  appellee  down  at  Julietta,  it  did  so 
at  the  peril  of  having  to  respond  in  damages  for  whatever  injury, 
if  any,  she  had  already  sustained,  or  might  thereafter  sustain,  by 
being  carried  out  of  her  way  on  ther  journey  she  started  out  to 
make,  and  placed  her  in  a  position  in  which  she  was  required  to 
do  whatever  was  necessary  to  extricate  herself  from  the  conse- 
quences of  tlie  wrong  whicn  had  been  inflicted  upon  her. 

If,  therefore,  without  being  able  to  procure  a  conveyance,  and 
acting  with  pnidence  and  care,  the  appellee  proceeded  on  foot  to 
complete  her  journey,  and  thereby,  and  as  mcidental  thereto,  re- 
ceived injuries,  and  incurred  vexatious  annoyances,  she  became 
entitled  to  have  those  injuries  and  annoyances  taken  into  consider- 
ation in  estimating  her  damages  in  thu  event  of  a  verdict  in  her 
favor. 

Some  of  the  facts  which  the  appellee  proposed,  but  was  not 
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Sermitted  to  prove,  miglit  not  have  been  of  mucli  value  as  evi- 
ence,  but,  as  incidents  connected  with  the  appellee's  journey, 
they  were  all  facts  which,  we  think,  ought  to  have  been  admitted 
in  evidence  for  the  consideration  of  the  jury.  If  the  do^s  which 
attacked  and  chased  the  appellee  had  bitten  or  otherwise  pnysically 
injured  her  while  on  the  way,  that  would  doubtless  have  constituted 
a  distinct  and  disconnected  injury,  for  which  the  appellant  would 
not  have  been  responsible,  but  the  fright  and  penl,  which  she 
proposed  to  prove  were  occasioned  by  the  dogs,  amounted  only  to 
annovances  incidental  to  the  walk  which,  it  is  assumed,  the 
appellee  was  constrained  to  make,  and  hence  stand  upon  different 
grounds. 

The  conclusion  we  have  reached  in  this  case  is  supported,  either 
directly  or  indirectly,  by  the  following  cases ;  Billman  v.  Indian- 
apolis, etc.,  R.  R  Co.,  76  Ind.  166 ;  s.  o.  6  Am.  &  Eng.  R.  R.  Cas. 
401 ;  Binford  v.  Johnston,  82  Ind.  426 ;  Williams  v.  Yanderbilt, 
28  K  Y.  217 ;  Eten  v.  Luyster,  60  K  Y.  252 ;  Allison  v.  Chandler, 
11  Mich.  542 ;  Hill  v.  Winsor,  118  Mass.,  251 ;  Lake  Erie,  etc.,  R 
W.  Co.  y.  Fix,  88  Ind.,  381 ;  s.  o.  11  Am.  &  Eng.  R.  R.  Cas.  109. 
The  judgment  of  the  coiirt  below  at  general  term  is  affirmed, 
with  costs. 

Truigportatlon  of  Passengrer  Beyond  Destlnatloiu— Where  a  party 
purchases  a  ticket  to  a  certain  destination,  and,  without  fault  on  his  part, 
18  carried  rast  such  destination  by  the  train,  he  is  ordinarily  entitled  to 
damam.  Hobbs  v.  London  <fe  S.  W.  R.  Ck>.,  L.  R.,  10  Q.  B.  Ill;  New  Orleans, 
J.  &  Gt  K.  R.  Co.  V,  Hurst,  36  Miss.  660;  Mobile  &  Ohio  R.  R.  Ck>.  v.  McAr- 
thur,  43  Miss.  180;  Southern  R.  R.  Co.  v,  Hendricks  etal.,  40  Miss.  375;  New 
Orleans,  J.  &  Gt.  N.  R  R.  Co.  v.  Statham,  43  Miss.  607;  Thompson  v.  New 
Orleans,  J.  &  Gt.  N.  R.  R.  Co.,  50  Miss.,  815;  Ohio  &  Mississippi  R.  R.  Co.  v, 
Hatton,  16  Ind.  12;  Porter  u  The  New  Eneland,  17  Mo.  290;  Columbus  & 
Indianapolis  Central  R.  Co.  v,  Farrell,  81  Ind.  408; 'Baltimore,  P.  <fe  C.  R.  Co. 
V,  Pixley  et  tu?,  61  Ind.  22;  Lake  Shore  &  M.  S.  R.  R.  Ca  v.  Pierce,  8  Am.  & 
EDff.  R.  R.  Cas.  840. 

Seasiire  of  Daiiia8res.^A  passenger  thus  carried  past  his  destination  is 
entitled  to  recover  damages  for  the  trouble  and  inconvenience  occasioned 
him  by  the  loss  of  time  and  the  necejssary  additional  excuse  incurred  by 
him  getting  back  to  the  point  past  which  he  has  been  earned.  He  can  only 
i^eoover,  however,  for  injuries  which  are  the  direct  consequence  of  the  act 
of  the  company.  Baltimore,  P.  &  C.  R.  R.  Co.  v.  Pixley,  61  Ind.  22;  Ward 
V.  Vanderbilt,  4  Abb.,  N.  Y.  Ct.  of  App.  Dec.  621;  Inmanapolis,  B.  &  W. 
K  Co.  V,  Bimey.  71  Bl.  891;  Southern  K.  R.  Co.  t;.  Hendricks  et  aZ.,  40  Miss. 
875;  Thompson  v.  New  Orleans,  J.  &  Gt.  N.  R.  Co.,  50  Miss.  815;  Fink  v. 
Alhany  &  Susq.  R.  R.  Co.,  4  Lans.  147;  Chicago.  St.  L.  <fe  N.  O.  R.  R.  Co.  v. 
Scurr.  6  Am.  &  Eng.  R.  R.  Cas.  841;  Smith  v.  Steam  Packet  Ca,  86  N.  T. 
^;  Trigg  V,  St.  Louis,  etc..  R.  Co.,  6  Am.  &  Eng.  R.  R.  Cas.  845;  Dawson  v. 
li>uisYiUe  N.  R.  Co.,  11  Am.  <fe  Eng.  R.  R.  Cas.  184;  St.  Louis,  K.  C.  &  N.  R. 
Co.  V,  Marshall,  supra. 

Damages  for  Illness. — If  the  party  is  sick,  and,  beins  turned  off  the  train 
Uapoint  beyond  his  destination,  is  forced  to  walk  some  distance,  and  thereby 
increaaeB  or  aggravates  his  ailment,  he  is  entitled  to  recover  damages.  Heim 
V.  McCaughan  et  ux,  82  Mias.  17;  New  Orleans,  J.  &  Gt.  N.  R.  R.  Co.  v,  Stat- 
ham, 43  luss.  607;  MobUe  &  Ohio  R.  R.  Co.  r.  McArthur,  48  Miss.  180;  Brown 
e^tucv.  ChicasK),  etc.,  R.  Co., 54  Wise.  842;  s.  o.  8  Am.  &  Eng.  R.  R.  Cas.  444; 
UkeBrie  &  W.  B.  Co.  v.  Jlie,  11  Am.  &  Eng.  R.  S.  Gas.  109. 
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But  a  party  cannot,  by  electing  to  walk  a  long  distance,  in  consequence 
of  which  ne  is  made  ill,  hold  the  company  liable  for  such  a  result.  Indian- 
apolis, B.  &  W.  B.  R.  Co.  V,  Birney,  71  111.  891;  Hobbs  v.  London  A;  S.  W.  R 
R.  Co.,  L.  R.,  10  Q.  B.  Ill;  Cleveland,  etc.,  R.  R.  Co.  i?.  Newell,  8  Am.  & 
Eng.  R.  R.  Cas.  874. 

Nor  can  he  recover  for  any  other  injuries  which  are  not  the  proximate  re- 
sult of  the  act  of  the  company's  servants.  Lewis  v,  Flint  Sc  Pere  Marquette 
B.  R.  Co.,  and  note,  mipra. 


McClblland,  Adm'r 

V. 

Louisville,  New  Albany  &  Chicago  Railway  Oo. 

(94  Ifidiana  Seports,  276.) 

Error  in  sustaining  a  demurrer  to  a  paragraph  of  a  pleading  is  harmle«» 
where  the  facts  alleged  therein  are  contained  in  a  remaining  paragraph. 

It  is  too  late  to  ask  leave  to  dismiss  an  action  after  the  jury  trying  the 
same  has  retired  to  consult  upon  their  verdict. 

A  trial  court  may  rightfully  correct  an  erroneous  instruction,  upon  the 
return  of  the  jury  into  court  requesting  that  the  instructions  again  oe  read 
to  them. 

A  drunken  passenger  upon  a  railway  train  was,  owing  solely  to  his  con- 
dition, carried  past  his  destination,  and  then,  failing  to  comprehend  his  lia- 
bility to  pay  further  fare  or  to  get  off  the  train,  he  was  removed  lawfully 
from  the  train  by  the  conductor  and  assistants,  and  placed  a  short  distance 
from  the  track.  Subsequently,  he  wandered  upon  the  track,  where  he  was 
run  over  and  killed  by  another  train  at  a  x>oint  where  those  in  charge  of  the 
latter  train- did  not  and  could  not  see  him  in  time  to  prevent  the  accident. 

Held,  that  the  railway  company  was  not  liable  for  his  death,  and  was  not 
ohargeable  with  notice  of  his  condition  or  whereabouts. 

Feom  the  Monroe  Circuit  Court. 

M,  F,  Dunn  and  G-,  O.  Dunn^  for  appellant. 

G,  TT.  FriedLey  and  E,  D,  Pearson^  for  appellee. 

Fbanklin,  C. — This  is  a  suit  by  appellant,  as  administrator  of 
the  estate  of  Isaac  Brimmer,  against  appellee,  for  the  death  of  said 
Brimmer. 

The  complaint  consists  of  seven  paragraphs.  A  demurrer  was 
sustained  to  the  fourth  and  overrulea  as  to  the  others.  Issues  were 
formed  in  the  Lawrence  Circuit  Com*t,  when  the  venue  was  changed 
to  the  Monroe  Circuit  Court,  wh^re  a  trial  was  had  by  jury,  and  a 
verdict  was  returned  in  favor  of  the  defendant.  A  motion  for  a 
new  trial  was  overruled  and  judgment  rendered  upon  the  verdict. 

The  errors  assigned  are  the  sustaining  of  tlie  demurrer  to  the 
fourth  paragraph  of  the  complaint,  the  overruling  of  the  motion 
for  a  new  trial,  and  the  overruling  of  appellant's  motion  to  dismiss 
his  cause  of  action. 

It  is  unnecessary  to  copy  the  lengthy  fourth  paragraph  of  the 
complaint  in  this  opinion.     There  could  be  no  available  error  in 
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sostaming  the  demuirer  to  it,  for  the  reason  that  all  the  material 
facts  that  could  have  been  proved  under  it  were  provable  under 
the  other  paragraphs  of  the  complaint,  to  which  the  demurrer  was 
overruled ;  and  appellant  could  not  be  injured  by  the  sustaining  of 
the  demurrer  to  that  paragraph. 

The  facts  in  this  case,  as  shown  by  the  record,  are  as  follows : 
The  deceased  got  on  a  passenger  train  on  defendant's  road  at 
Oampbellsburff  and  paid  his  fare  to  Mitchell.  When  the  train  ar- 
rived at  Mitcmell  it  stopped,  and  the  usual  announcement  of  the 
station  was  made,  but  tne  deceased  did  not  get  off.  In  a  short 
time  it  moved  on  with  the  deceased  in  his  seat ;  when  it  had  gone 
a  short  distance,  a  mile  or  over,  the  conductor  of  the  train  dis- 
covered that  he  was  yet  upon  the  train  and  went  to  him  and  dis- 
covered that  he  was  drunk  and  in  a  stupefied  condition ;  he  aroused 
him  up  and  asked  him  where  he  wanted  to  go,  to  which  deceased 
made  no  reply ;  he  then  told  him  what  the  fare  was  to  the  next 
station,  if  he  wanted  to  go  any  further,  to  which  the  deceased 
still  made  no  reply,  but  omy  laughed  at  the  conductor,  not  appear^ 
inff  to  comprehend  the  situation. 

The  conauctor  stopped  the  train,  and  he  and  the  brakeman  led 
the  deceased  off  of  the  train,  and  set  him  down  on  the  grass  some 
feet  to  one  side  of  the  road,  and  left  him  there  sitting  up.  In  a 
short  time  afterward  a  freight  train  on  the  defendant's  road,  Which 
the  passenger  train  had  parsed  at  Mitchell  while  standing  on  the 
side-track,- came  along,  following  the  passenger  train.  The  de- 
ceased, in  the  meantime,  had  got  upon  the  track  of  the  road  and 
was  lying  down  on  it.  When  lie  was  discovered  by  the  engineer 
of  the  freight  train,  in  that  condition,  distinct  enough  to  aistin- 
guish  that  the  object  was  some  person,  he  then  blew  the  whistle, 
and  those  in  charge  of  the  freight  train  endeavored  to  stop  it,  but 
it  waa  too  late ;  the  train  ran  upon  tlie  deceased  and  killed  him. 

The  motion  for  a  new  trial  contains  nine  reasons.  The  first 
three  are  in  relation  to  the  sufficiency  of  the  evidence.  All  the 
others  are  in  relation  to  the  instructions,  except  the  ninth,  which 
iB  for  overruling  the  motion  to  dismiss. 

Appellant  in  his  brief  makes  no  special  point  upon  the  suffi- 
ciency of  the  evidence  otherwise  than  as  mixed  up  with  his  dia- 
cusBion  of  the  general  tenor  of  the  instructions.  And  he  makes 
this  general  proposition,  covering  the  theory  of  the  instructions 
asked  by  him  and  refused  to  be  given,  in  contradistinction  to  those- 
given  by  the  court :  That  the  conductor  and  managers  of  the  pas- 
senger train,  at  the  time  they  left  the  deceased  by  the  side  of  the 
road,  well  knew  his  helpless  condition ;  that  their  knowledge  of 
his  condition  was  notice  of  that  fact  to  the  defendant,  as  a  corpora 
tion,  and  all  its  ernploy^s ;  hence  the  employes  in  charge  oi  the 
freight  train  at  the  time  they  left  Mitchell  were  chargeable  with 
notice  of  the  position  and  condition  of  the  deceased,  and  should 
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have  ran  careful  enough  to  have  stopped  the  train  before  it  Teached 
the  deceased.  Notwithstanding  the  appellant's  extended  alignment 
upon  this  proposition,  we  cannot  see  any  good  reason  for  its  main- 
tenance. Notice  is  not  to  be  presnmea  where  the  facts  show  that 
it  was  impossible  for  it  to  exist  by  any  human  agencies,  unless  the 
law  expressly  makes  it  so.  And  we  mow  of  no  principle  of  law 
liiat  will  char^  the  managers  of  the  freight  train  with  notice  that 
the  deceased  nad  got  upon  the  track,  before  they  saw  liim  there^ 
or  had  any  information  of  his  being  thei^e,  and  that  required  them 
to  run  slow  enough  to  stop  before  they  reached  him.  We  see  no 
negligence  in  the  managers  of  the  freight  train  that  would  justify 
thegiving  of  the  instructions  asked. 

Imder  the  circumstances,  the  conductor  of  the  passenger  tnun 
had  the  right  to  put  deceased  off  the  train,  and  place  him  far 
enough  to  one  side  so  as  to  be  out  of  danger  from  passing  trains, 
without  some  intervening  agency.  The  conductor  could  not  be 
expected  or  required  to  place  a  guard  over  him  to  prevent  his  get- 
ting upon  the  track ;  and  his  afterward  getting  upon  the  tracks 
and  lying  down  there,  could  not  be  the  natural  and  neceasair  or 
Usual  result  of  his  having  been  left  by  the  side  of  the  road,  or  his 
death  the  proximate  result  of  his  having  been  so  left.  He  was 
boimd  to  be  left  on  one  side  or  the  other  of  the  road,  and  if  he 
afterward  wandered  upon  tlie  track  it  was  his  own  folly,  resulting 
from  his  unfortunate  condition,  for  which  the  defendant  ought  not 
to  be  held  responsible.  The  instructions  asked  and  refused,  and 
fiiose  given,  are  too  long  and  numerous  to  copy  in  this  opinion. 

We  think  the  instructions  given  fully  and  fairly  presented  to 
the  jury  the  law  as  applicable  to  the  case.  And  as  to  the  instruc- 
tions asked  and  refused,  what  were  correctly  asked  were  substan- 
tially given  by  the  court  either  in  its  own  instructions,  or  the  ones 
given  of  those  that  were  asked,  and  there  was  no  error  in  refuacg 
to  jgive  those  which  were  incorrect. 

There  is  a  bill  of  exceptions  in  the  record  showing  that  after 
the  cause  had  been  submitted  to  the  jury,  and  they  had  retired  to 
deliberate  upon  their  verdict,  they  again  returned  into  court  and 
asked  to  have  the  instructions  again  read  to  them,  which  was  done 
by  tlie  court ;  that  during  the  reading  the  court  materially  modi- 
fied and  changed  instruction  No.  22,  and  ordered  the  jury  to  again 
retire  to  consider  of  their  verdict.  The  jury  were  directed  to  re- 
hire from  the  room,  and,  when  absent,  the  plaintiff  moved  the 
court  for  leave  to  dismiss  his  cause  of  action,  and  asked  leave  to 
take  a  nonsuit,  to  which  the  defendant  objected,  and  the  court 
overruled  the  motion,  which  ruling  is  complained  of  as  a  last  rea- 
son for  a  new  trial. 

As  to  a  modification  and  change  of  the  instruction,  the  recora 
nowhere  shows  what  it  was.  Whether  the  instruction  No.  22 
asked  by  tlie  defendant  and   given  by  the  court,  as  it  appears  in 
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the  record,  is  in  its  modified  and  changed  form,  or  as  originallj 
given,  -we  cannot  tell.  Considering  it  in  its  recorded  form,  we 
see  no  error  in  it.  But  no  complaint  is  made  as  to  the  correctness 
of  the  modification ;  the  objection  is  only  as  to  the  fact  of  a  change. 
It  is  not  error  to  correct  an  instmction. 

As  to  the  overruling  of  the  motion  to  dismiss :  The  333d  sec- 
tion of  R,  S.  1881  provides  that  the  plaintiff  may  dismiss  his  action 
any  time  before  the  jury  retires.  And  in  all  other  cases  the  deci- 
sion mnst  be  upon  its  merits.  See  the  cases  of  Dunning  v.  Gallo- 
Twnr,  4:7  Ind.  182,  and  Holland  v.  Johnson,  51  Ind.  346. 

In  this  case  the  cause  had  been  submitted  to  the  vjtj,  and  they 
liad  retired  to  consider  of  their  verdict  before  the  plaintiS  moved 
for  leave  to  dismiss,  his  cause  or  take  a  nonsuit ;  and  it  makes  no 
difEerence  if  the  jury  had  returned  and  heard  the  instruction  re- 
read ;  after  the  jury  had  retired  a  second  time  to  deliberate  upon 
tiieir  verdict,  under  the  above  statute,  the  defendant  had  a  nght 
to  insist  upon  a  verdict  on  the  merits  of  the  cause,  and  there  wav 
no  error  in  overruling  plaintifPs  motion  to  dismiss,  nor  in  overruling 
the  motion  for  a  new  trial.     The  judgment  ought  to  be  affirmed. 


CuBiAic — ^It  is  therefore  ordered,  upon  the  foregoing  opinion^ 
uiai  me  judimient  of  the  court  below  be  and  it  is  m  ^1  thinn 

Aasloffow  Ca8er-49ee  Lewis  v.  Flint  &  Pere  ICarquette  R.  R.  Co.,  and 
note»<i0\i. 


Lewis 

V. 

FtiNT  &  Pm  MABQirisTTE  Railwat  Oompakt. 

{Advance  Ccue,  Miehigany  June  11, 1884.) 

Is  sn  aotiofn  for  an  injury,  evidence  of  the  neglect  of  any  precaution  bj 
Che  plaintiff  can  only  raise  a  question  of  contributory  negligence  for  the  jury. 

Damages  cannot  be  recoverod  for  purely  aocidentol  injuries. 

A  railway  passenger  was  carried  a  little  past  his  station  on  a  dark  night, 
and  on  leaving  the  train  was  misinformed  oy  the  conductor  as  to  where  he 
was.  He  soon  discovered  that  he  was  south  of  a  cross-road  he  had  meant  t» 
take  in  going  home,  instead  of  north  of  it,  as  he  was  told  when  he  landed. 
He  knew  the  neighborhood,  and  knew  that  where  the  road  crossed  the  track 
there  were  cattle-guards  and  culverts  on  both  sides  of  it.  If  he  had  landed 
where  he  was  told  he  was,  he  would  have  followed  the  track  south  to  the 
load  and  picked  his  way  across  the  culvert,  though  he  might  have  shunned 
it  by  taking  a  side  path.  In  approaching  the  road  from  the  south  he  deter- 
miiuBd  to  cross  the  other  culverc  in  the  same  way,  and  it  is  not  clear  that  on 
that  side  of  the  road  he  could  have  done  anv  better.  But  when  he  neared 
the  cattle-guard  his  eyes  deceived  him  and  his  foot  slipped,  and  in  trying  to 
I  balance  be  fell  into  the  culvert,  which  he  supposed  was  furthor 


264:  LEWIS   V,    FUNT   A    PERE   MARQUETTE   BY.  CO. 

off,  and  he  was  seriously  hurt.  HMy  that  the  company's  negligence  in 
carrying  him  past  the  station  and  in  misinforniing  him  was  not  the  proxi- 
mate cause  of  the  injury,  which  was  purely  accidental,  and  he  could  not  re- 
cover for  it. 

In  an  action  for  injury  the  court  cannot  go  back  of  the  proximate  cause, 
and  as  between  other  causes  preceding  that  select  one,  rather  than  another 
upon  which  to  permi'  a  recovery. 

Error  to  Wayne  county. 

Case.     Plaintiff  brings  error.     Affirmed. 

Blodget  cfe  Patchin  and  C,  L  Walker^  for  plaintiff  appellant. 

Tlie  rule  as  to  proximate  damages  is  more  liberal  in  cases  of 
tort  than  of  contract ;  Sherm.  &  Redf.  on  Neg.,  Sec.  597 ; 
Sedg.  on  Damages  (79)  89  and  note ;  Field  on  Damages,  Sec.  660  ; 
Thompson  on  Carriers;  pp.  545-6 ;  Bowers  .v.  Pioneer  Co.,  2 
Sawy.  301  ;  it  is  enough  tliat  an  injury  appears  to. have  been  a 
natural  and  probable  consequence  of  the  wrong,  whether  foreseen 
or  not.  Whart.  on  Neg.,  Sees.  4,  16,  17,  74-78,  191,  192;  2 
Thomp.  Xeg.,  1084  ;  Hill  v.  Windsor,  118  Mass.  251 ;  Iliggins  v. 
Dana,  107  ilass.  495;  Eton  v,  Luyster,  60  N.  Y.  257;  Smith  v. 
Lond.  &  S.  W.  Ry.  Co.,  L.  •  R.  6  C.  P.  201 ;  Vandenburgh  v. 
Truax,  4  Den.  404 ;  and  where  there  is  any  doubt  as  to  the  facts 
or  the  inferences  the  question  is  for  the  jury.  2  Thomp.  Neg., 
1107 ;  Powell  v,  Salisbury,  2  Y.  &  el.  389 ;  Kellogg  v.  Mil.  &  St 
Paul  Ry.,  5  Dill.  541 ;  Sexton  v.  Bacon,  31  Vt.  540  ;  Lane  v, 
Atlantic  Works,  111  Mass.  140;  Stark  v.  Lancaster,  57  N.  H. 
420 ;  Willev  /'.  Ik^lfast,  61  Me.  576 ;  Lake  ^^  Millihan,  62  Me. 
241 ;  Smith*'  i\  W  ik  X.  A.  Co.,  86  N.  Y.  412 ;  Scott  v.  Hunter, 
46  Pa.  St.  ld-2  ;  Pennsylvania  R.  R.  Co.  v,  Hope,  80  Pa.  St.  373; 
T.,  P.  &  W.  R.  R.  Co.  V.  Pinker,  53  111.  547 ;  Patten  v.  C.  &  N. 
W.  Ry.,  32  Wis.  524 ;  Clemens  v,  H.  &  St.  J.  R.  R.  Co.,  53  Mo. 
370  ;  Savage  v.  C.  &  St.  P.  R.  R.  Co.,  18  N.  W.  Rep.  272. 
Wisner  cfe  Draper  and  William  M.  Webber^  for  defendant. 

The  direct  cause  of  an  injury  is  for  the  court  to  determine  after 
all  the  facts  and  inferences  nave  been  left  to  the  jury.  Brown  v. 
Congress  &  Baker  St.  Ry.,  49  Mich.  153  ;  G.  R.  &  L  R.  R.  Co.  v. 
Judson,  34  Mich.  507 ;  Metropolitan  Ry.  v.  Jackson,  H.  L.  3  App. 
Cas.  193 ;  24  Moak,  121  ;  when  voluntary  action  intervenes  oe- 
tween  an  incident  and  an  injury  resulting  from  the  voluntaiy 
action,  the  incident  is  not  the  direct  cause  of  the  injury,  even  if 
it  occasioned  the  voluntary  action.  Blake  v,  Newield,  68  Me. 
365  ;  Hyde  i\  Jamaica,  27  Vt.  458 ;  Tron  v.  Vt.  Cent.  R.  R.,  24 
Vt.  494';  Pe(jple  v,  Rockwell,  39  Mich.  503 ;  Mich.  Cent.  R.  R.  v. 
Burrows,  3:]  Mich.  6 ;  Morrison  v,  Davis,  20  Pa.  St.  436 ;  Flower 
V.  Adam,  2  Taunt.  314 ;  Marble  v,  Worcester,  4  Gray,  395 ;  Stiles 
V.  A.  &  W.  r.  R.  R.,  65  Ga.  370  ;  8  Am.  &  Eng.  R.  R.Cas.  195 ; 
As  to  *'  proximate  cause  "  and  "  remote  damages,  see  13  Am.  L. 
Beg.  14 ;  Rigby  v.  Hewitt,  5  Exch.  240 ;  IfcGrew  v.  Stone,  53 
Pa.  St.  436  ;  Scott  v.  Hunter,  46  Pa.  St.  192  ;  Atchison,  etc,  R.  R 
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Co.  V.  Stanford,  12  Kan.  354;  Proctor  v,  Jennings,  6  Nev.  83; 
Doggett  i\  Richuiond,  etc.,  R  R.  Co.,  78  N.  C.  305;  Phillips  v. 
Dickerson,  35  III.  11 ;  Hoag  v.  L.  S.  <fe  M.  8.  Ry.,  4  Norris,  293; 
5  Rep.  81 ;  Wood  v.  L.  S.  &  M.  S.  Ry.,  49  Mich.  370 ;  Lancaster 
V,  Kessinger,  12  Rep.  636. 

CooLEY,  C.  J. — Action  to  recover  damages  for  a  personal  injury. 
The  facts  as  they  appeared  on  the  trial  were  as  follows : 

The  plaintiff  resides  in  the  township  of  Huron,  a  few  miles 
«ast  of  Belden  station  on  the  road  of  defendant.  He  was  at 
Wayne  station  on  the  evening  of  January  12,  1883,  awaiting  the 
train  which  was  to  go  south  past  Belden  in  the  night.  The  train 
left  Wayne  at  3:05  in  the  morning  of  the  13tn,  and  he  pro- 
cured his  ticket  and  took  passage  for  Belden,  where  the  train  was 
due  at  3:30.  The  night  was  dark,  cold  and  wet.  The  train 
stopped  when  "Belden^'  was  called  and  plaintiff  got  off.  Belden 
was  only  a  flag  station  for  this  train,  and  there  was  no  one  in 
charge  of  the  station  house,  and  no  light  there.  When  plaintiff 
^t  off  the  train  he  was  told  by  the  brakeman  or  conductor  that 
tney  had  run  by  the  station  about  two  car-lengths,  and  he  replied 
that  if  that  was  all  it  was  no  matter,  as  he  had  to  go  that  way.  An 
east  and  west  highway  crosses  the  railroad  about  twenty-four  rods 
south  of  the  station  house,  which  the  plaintiff  would  tate  in  going 
to  his  home.  If  he  was  two  car-lengths  beyond  the  station  house, 
he  would  still  be  north  of  the  highway ;  and  supposing  that  to  be 
the  case,  he  followed  the  track  along  south,  in  preference  to  going 
back  to  the  station  house  from  which  a  passage  east  of  the  tracK 
would  have  led  him  to  the  highway.  The  plaintiff  knew  the  place 
well,  and  knew  that  on  the  track  he  must  cross  an  open  cattle- 
guard  to  reach  the  highway.  He  had  crossed  this  before,  and 
sometimes  found  a  plank  laid  over  it.  Passing  on  he  soon  came 
to  trees  which  he  knew  were  some  distance  south  of  the  highway, 
and  he  then  knew  the  information  given  him,  as  to  where  he  was 
when  he  alighted  from  the  train,  was  erroneous.  He  turned  about 
to  retrace  his  steps,  and  followed  the  track  in  the  direction  of  the 
highway.  This  ne  did  carefully,  because  it  was  very  dark,  and  he 
knew  there  was  an  open  cattle-guard  on  the  south  side  of  the  high- 
way, as  well  as  on  the  north  side.  He  was  looking  for  this  cattle- 
^ard  constantly  and  carefully.  There  were  burning  kilns  near 
to  the  track  on  his  right,  and  the  smoke  from  these  affected  his 
eyes,  but  he  saw  a  switch  light,  which  he  knew  was  near  the 
crossing,  but  which,  at  the  same  time,  was  too  dim  to  aid  him. 
He  continued  to  approach  the  cattle-guard  carefully,  intending,  if 
there  was  a  timber  or  plank  over  it,  to  cross  upon  that ;  and  if  not, 
then  to  pass  down  into  it,  and  climb  out.  In  the  dim  light  he  saw 
what  he  believed  to  be  the  cattle-guard,  which  seemed  to  be  several 
paces  off,  but  at  the  very  next  step  one  foot  slipped,  and  as  he  at- 
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teiinpted  to  save  himself  by  springing  upon  the  other,  the  other 
foot  caught,  and  he  was  precipitated  into  the  cattle-guard,  and  re- 
ceived an  injury  of  a  very  serious  and  permanent  nature.  He  wm 
for  a  time  senseless,  but  then  succeedea  in  drawing  himself  out  by 
his  elbows — not  being  able  to  use  his  lower  limbs — and  with  great 
difficulty  he  reached  a  neighboring  tavern,  where  he  was  carea  for. 

On  the  trial  claim  was  made,  on  the  part  of  the  defence,  that  the 
plaintiff  was  negligent  in  following  the  railroad  track  back  to  the 
cattle-guard  and  in  attempting  to  cross  it;  and  evidence  was  fi;iven 
to  show  that  he  would  have  encountered  no  impediments.  !]£it  in 
such  a  night  as  this  was,  it  is  not  clear  that  the  field  would  have 
afforded  a  safer  passage  than  the  highway ;  and  his  failure  to  take 
it  would  at  most  only  raise  a  question  oi  negligence  on  his  part 
which  would  necessarily  go  to  the  jury.  Detroit,  etc.,  R  R.  Co. «. 
Van  Steinburg,  17  Mien.  118 ;  Billings  v.  Breining,  46  Midu  78; 
Chicago,  etc.,  K.  R.  Co.  v.  Miller,  46  Mich.  637;  Marcott  v.  Mar- 
quette, etc.,  K.  Co.,  47  Mich.  7 ;  s.  c.  8  Am.  &  Eng.  R.  R.  Gas. 
806.  In  this  case  the  court  took  the  case  from  the  jnryy  and 
directed  a  verdict  for  the  defendant. 

This  direction  is  understood  to  have  been  given  on  the  groimd 
that  the  injury  which  the  plaintiff  suffered  was  not  proximate  to 
the  wrong  attributable  to  the  defendant,  and  for  that  reason 
would  not  support  an  action. 

The  wrong  of  the  defendant  consisted  in  carrying  the  plaintiff 
past  the  station,  and  then  giving  him  erroneous  information  as  to 
where  he  was.  If  the  injury  suffered  was  not  a  proximate  conse- 
quence of  this  wrong,  tne  instruction  of  the  court  was  right; 
ofcherwise  not.  The  difficulty  here  is  in  determining  what  is  and 
what  is  not  a  proximate  consequence  in  contemplation  of  law. 

For  the  plamtiff  the  cases  are  cited  in  which  it  has  been  held 
that  one  wnose  negligence  causes  a  fire  by  the  spreading  of  which 
the  property  of  anotner  is.  destroyed,  is  Hable  for  the  damages, 
tiiough  the  property  for  which  the  compensation  wajs  claimed  was 
only  reached  by  the  fire  after  it  had  passed  through  intervening 
fields  or  buildings.  Kellogg  v.  V.  C.  &  N.  W.  R.  Co.,  26  Wis. 
223 ;  Fent  v.  Toledo,  etc.,  R.  R  Co.,  59  111.  349 ;  Wiley  v.  West 
Jersey  R.  Co.,  44  N.  J.  248 ;  Milwaukee,  etc.,  R.  Co.  v.  Kellogg, 
94  U.  S.  469.  But  these  cases,  we  think,  are  not  analogous  to  uie 
one  before  us.  The  negligent  fire  was  the  direct  and  sole  cause  of 
the  injury  in  each  instance,  and  there  was  no  intervening  cause 
whatever.  The  cases  are  in  harmony  with  Hojt  v.  Jej^rs,  30 
Mich.  181.  The  case  of  Pennsylvania  v.  Hoagland,  78  Ind.  203, 
s.  0.  3  Am.  &  Eng.  R.  R.  Cas.  406,  seems  at  first  view  to  be  more 
in  point.  The  action  in  that  case  was  brougnt  by  a  woman,  who, 
in  consequence  of  misinformation  on  the  part  of  the  person  in  chaige 
of  a  railroad  train,  left  the  car  in  the  night  time  at  the  wrong 
stopping-place,  and  wandered  about  for  an  hour  or  more  bef (oe 
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she  ootdd  find  Bhelter,  taking  cold  from  exposure.  But  here,  ai^ 
in  the  other  cases  cited,  there  was  no  cause  intervening  the  wrong 
complained  of  and  the  resulting  injury,  and  the  question  oi 
proximate  cause  does  not  appear  to  have  been  raised  in  the  case, 
bmith  V,  Steam  Packet  Co.,  86  N.  T,  408,  is  also  relied  upon,  but 
it  is  unlike  this  in  the  important  particular  that  the  intervening 
cause  which,  after  the  first  wrong  on  the  part  of  the  defendant, 
operated  to  bring  injury  to  the  plaintiff,  was  a  neglect  of  proper 
care,  which  the  court  held  was  due  from  the  defendant  to  the 
I^aiiitiff  under  the  circumstances,  so  that  all  the  injury  received 
was  a  proximate  result  of  the  defendant's  neglect  of  duty. 

The  case  of  Brown  and  wife  v.  Chicago,  etc.,  B.  Co.  54  Wis.  343^ 
more  nearly  resembles  the  present  case  than  any  other  to  which 
our  attention  has  been  called  by  counsel  for  the  plaintiff.    The 
facts,  as  stated  in  the  prevailing  opinion,  are  the  following :    The 
fdaintifis,  witiii  their  cnild,  seven  years  old,  were  being  carried  on 
defendant's  cars,  with  Manston  for  their  destination,  and 'when  diey 
arrived  at  a  station  three  miles  east  of  Manston,  they  left  the  train 
under  the  direction  of  the  brakeman,  who  told  them  they  were  at 
Manston.    It  was  in  the  night ;  it  was  cloudy  and  wet ;  there  was 
a  freight  train  standing  on  a  side  track  where  they  were  put  off 
the  train ;  there  was  no  platform,  and  no  lights  visible  except  on' 
the  freight  train.    Plaintifib  soon- ascertained  they  were  not  at 
Manston,  but  did  not  know  where  they  were.    They  did  not  see 
the  station  house,  though  there  was  one,  hidden  from  their  view 
by  the  freight  train.    They  supposed  they  were  at  a  place  two 
nmes  east,  where  the  train  sometunes  stopped,  but  where  there  was 
no  station  house.    They  started  west  on  the  track  towards  Mans- 
ton, expecting  to  find  a  house  where  the^  might  stop,  but  did  not 
find  one  until  they  came  to  a  bridge  within  a  mile  of  Manston, 
and  then  they  thought  it  easier  to  go  on  to  that  place  than  to  seek 
shelter  at  the  house,  which  was  a  considerable  oistance  from  the 
thick.    Mrs.  Brown  was  pregnant  at  the  time,  and  when  she 
arrived  at  Manston,  was  quite  exhausted.     She  had  during  the 
night  severe  pains,  which  continued  from  time  to  time,  and  were 
followed  by  nowing,  and  at  length  by  a  miscarriage,  inflammation 
and  serious  illness.     The  plaintins  claimed  that  the  miscarriage  and 
sabsequent  sickness  were  all  caused  by  the  walk  Mrs.  Brown  was 
compelled  to  take  to  get  from  the  place  where  they  were  left  by 
the  train  to  Manston ;  and  the  question  in  the  case  was  whether 
the  defendant  was  liable  for  the  injury  to  Mrs.  Brown,  admitting 
it  to  have  been  caused  by  her  walk.    The  majority  of  the  court — 
finding  that  "  there  was  no  intervening  independent  cause  of  the 
injury,  other  than  the  act  of  the  defendant,"  and  that  "  all  the  acts 
done  by  the  plaintiffs,  and  from  which  tlie  injury  flowed,  were 

Shtf  ul  on  their  part,  and  compelled  by  the  act  of  the  defendant " — 
A  that  *^  tibe  injury  to  Mrs.  Brown  was  the  direct  result  of  the 
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defendant's  negligence,  and  that  such  negligence  was  the  proximate 
and  not  the  remote  cause  of  the  injury,"  quoting  Lord  EUlen- 
borougli  in  Jones  v.  Boyce,  1  Stark.  493 :  "  if  I  place  a  man  in 
such  a  situation  that  he  must  adopt  a  perilous  alternative,  I  am 
responsible  for  the  consequences." 

The  case  of  Pullman  JPalace  Car  Co.  v.  Barker,  4  Col.  344,  is 
opposed  to  the  case  in  Wisconsin  ;  as  are  also  Hobbs  v,  London  & 
S.  W.  R  Co.,  L,  R.  10  Q.  B.  Ill ;  and  Francis  v.  St.  Louis  Tranfr 
f  er  Co.,  5  Mo.  App.  7 ;  but  it  is  not  necessary  to  express  any  opin- 
ion upon  the  conflict  which  these  cases  disclose,  because  in  the 
case  before  us  there  was  an  independent  cause  intervening  the 
fault  of  the  defendant  and  the  injury  the  plaintiff  sustained,  and 
from  which  the  injury  resulted  as  a  direct  and  immediate  couBe- 
quence. 

To  show  what  is  understood  by  intervening  cause,  it  may  be 
useful  to  refer  to  a  few  cases.  Livie  v.  Janson,  12  East.  648,  was 
a  case  of  hisurance  on  a  ship  warranted  free  of  American  con- 
demnation. In  sailing  out  of  New  York  she  was  damaged  by 
perils  of  the  sea,  stranded  and  wrecked  on  Governor's  Island,  and 
then  seized  and  condemned.  It  was  the  peril  of  the  sea  that 
caused  the  vessel  to  be  seized  and  condemned ;  but  as  the  con- 
demnation was  the  proximate  cause  of  the  loss,  the  insurers  were 
held  not  liable.  A  similar  case  is  Delano  v.  Insurance  Co.,  10 
Mass.  354,  where  a  like  result  was  reached. 

In  Tisdale  v.  Norton,  8  Met.  383,  the  facts  were  that  a  highway 
was  defective,  and  the  plaintiff,  who  was  using  it,  went  out  of  it 
into  the  adjoining  field,  where  he  sustained  an  injury.  He 
brought  suit  against  the  town,  whose  duty  it  was  to  keep  the  high- 
way in  repair.  But  the  court  held  that  only  as  a  remote  cause 
could  the  injury  of  the  plaintiff  be  said  to  be  due  to  the  defect  in 
the  highway.  The  proximate,  not  the  remote,  cause  is  that  which 
is  referred  to  in  the  statute  which  gives  an  action  against  the  town ; 
and  the  proximate  cause  in  this  case  was  outside  the  highway,  not 
within  it. 

In  Anthony  v.  Slaid,  11  Met.  290,  the  plaintiff,  who  was  con- 
tractor  with  a  town  to  support  for  a  specified  time  and  for  a  fixed 
sum  all  the  town  paupers  m  sickness  and  in  health,  brought  suit 
against  one  who,  it  was  alleged,  had  assaulted  and  beaten  one  of 
the  paupers,  as  a  consequence  of  which  the  plaintiff  was  put  to  in- 
creased expense  for  care  and  support ;  but  the  action  was  held  not 
maintainable. 

In  Silver  v.  Frazier,  3  Allen  382,  it  was  decided  that  a  princi- 
al  whose  agent  has  disobeyed  his  instructions,  induced  to  do  so 
y  the  false  representations  of  a  third  party,  cannot  maintain  an 
action  against  such  third  party  for  the  damage  sustained.  Said 
Bigelow,  Ch.  J. :  "  The  alleged  loss  or  injury  suffered  by  the 
plamtiff  is  not  the  direct  and  iminediate  result  of  the  defendant's 
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T^rongf  nl  act.     Stripped  of  its  technical  langnage  the  declaration 
charges  only  that  tlie  agent  employed  by  the  plaintiff  to  do  a  cer- 
tain piece  of  work  disobeyed  tne  orders  of  his  principal,  and  was 
indnc^ed  to  do  so  by  the  false  statements  of  the  deiendant.     In 
other  -words  the  plaintiff  alleges  that  his  agent  violated  his  dnty 
and    thereby  did  him  an  injury,  and  seeis  to  recover  damages 
therefor  by  an  action  against  a  third  person,  on  the  ground  that  ne 
induced  the  agent  bv  ^alse  statements  to  go  contrary  to  the  orders 
of  his  priiicipal.     Such  an  action  is,  we  believe,  without  prece- 
dent.    The  inmiediate  cause  of  injJiiT  and  loss  to  the  plaintiff  is 
the  breach  of  duty  of  his  agent.    This  is  the  proximate  cause  of 
damage.     The  motives  of  inducement  which  operated  to  cause  the 
agent  to  do  an  unauthorized  act  are  too  remote  to  afford  a  good 
cause  of  action  to  the  plaintiff." 

In  Dubuque  Wood  and  Coal  Association  v,  Dubuque,  30  Iowa 
176,  the  facts  were  that  the  plaintiff  had  a  quantity  of  wood  de- 
posited at  one  end  of  a  bridge  which  was  to  be  takeh  over  the 
bridge  into  the  city  of  Dubuque.  The  bridge  was  out  of  repair, 
and  while  awaiting  repair  by  the  city  whose  duty  it  was,  the  wood 
was  carried  away  by  a  flood.  The  plaintiff  sued  the  city  for  the 
value  of  his  wood,  but  it  was  held  he  could  not  recover,  ^ck,  J., 
in  deciding  the  case,  illustrates  the  principle  as  follows :  "An  owner 
of  lumber  deposited  upon  the  levee  of  the  city  of  Dubuque,  ex- 
posed to  the  floods  of  the  river,  starts  with  his  team  to  remove  it. 
Abridge  built  by  the  city,  which  he  attempts  to  cross,  from  defects 
therein  falls,  and  his  horses  are  killed.  jBy  the  breaking  of  the 
bridge  and  the  loss  of  his  team  he  is  delayed  in  moving  his  prop- 
erty. On  account  of  this  delay  his  lumber  is  carried  away  by 
the  flood  and  lost.  The  proximate  consequence  of  the  negligence 
of  the  city  is  the  loss  of  his  horses.  The  secondary  consequence, 
resulting  from  the  first  consequence,  is  the  delay  in  removing  the 
lumher,  which  finally  caused  its  loss.  Damage  on  account  of  the 
first  is  recoverable,  but  for  the  second  is  denied." 

Similar  to  this  are  Daniels  v,  Ballantine,  23  Ohio  St.  532 ;  s.  o. 
13  Am.  Eep.  264,  and  McClary  v.  Sioux  City,  etc.,  R.  R.  Co.,  3 
Keb.  44.  In  each  of  these  cases  the  negligence  of  the  defendant 
left  the  property  of  the  plaintiff  where  by  an  act  of  God — ^in  one 
case  a  flood  and  in  the  other  a  tornado— it  was  lost  or  injured,  and 
in  each  the  act  of  God  and  not  the  negligence  was  held  to  be  the 
proximate  cause  of  injury. 

In  Scheffer  v.  Eailroad  Co.,  105  U.  S.  249,  s.  o.  8  Am.  &  Eng. 
R.  £.  Cas.  59,  it  appeared  that  by  a  collision  of  railroad  trains  a 
passenger  was  injured,  and  becoming  thereby  disordered  in  mind 
and  body,  he,  some  eight  months  thereafter,  committed  suicide. 
Action  was  brought  a^nst  the  railroad  company  as  the  negligent 
cause  of  his  deam.  Miller,  J.,  speaking  for  Ihe  court,  and  refer- 
ring to  Insurance  Co.  v.  Tweed,  7  WalL  44,  and  Milwaukee,  etc., 
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R.  R.  Co.  V.  Kellogg,  94  U.  8.  469,  said :  ''  The  proximate  cause 
of  the  deatli  of  ScheflEer  was  his  own  act  of  eelf-destruction.  It 
was,  within  the  rule  in  both  these  cases,  a  new  cause  and  a  snffi-. 
cient  cause  of  death.  The  argument  is  not  sound  which  seeks  to 
trace  this  immediate  cause  of  death  through  the  previous  stages 
of  mental  aberration,  physical  sufiering  and  eiffht  months'  dis- 
ease and  medical  treatment,  to  the  original  accident  on  the  ndl- 
road." 

In  Bosch  V.  Burlington,  etc.,  R.  R.  Co.,  44  Iowa,  408,  I3ie  plain- 
tiffs  house  took  fire,  and  the  fire  department,  because,  as  was  at 
leged,  of  the  wrongful  occupation  and  expansion  of  the  river  bank, 
were  unable  to  get  to  the  river  to  obtain  water  for  putting  out  the 
fire.  Plaintiff  sued  the  defendant  for  the  loss  of  liis  pro|>ertj,  but 
the  court  said  the  acts  of  defendant  complained  of  'Miave  no  con- 
nection with  the  fire,  nor  with  the  hose  or  other  apparatus  of  the 
fire  companies.  They  are  independent  acts,  and  their  influence  in 
the  destruction  of  plaintiffs  property  is  too  remote  to  be  made  the 
basis  of  recovery." 

In  this  last  case.  Metallic  Compression  Co.  v.  liailroad  Co.,  109 
Mass.  277 ;  s.  c.  12  Am.  Rep.  689,  was  referred  to  and  distin- 
guished. The  facts  there  were  that  the  plaintiff's  building  was  on 
Sre,  and  water  was  being  thrown  upon  it  through  hose,  when  an 
'  engine  of  defendant  was  recklessly  run  upon  the  hose  and  severed 
it,  thereby  defeating  the  efforts  to  extinguish  the  fire  which  other- 
wise were  likely  to  succeed.  In  that  case  the  relation  of  the  plain- 
tiffs injury  to  the  defendant's  act  was  direct  and  immediate.  So 
it  was  also  in  Billman  v.  Indianapolis,  etc.,  R.  R.  Co.,  78  Ind.,  168; 
Lane  v,  Atlantic  Works,  111  Mass.,  136 ;  and  Ricker  v.  Freeman, 
60  K.  H.,  420,  all  of  which  are  ruled  by  the  Squib  case  (Scott  «. 
Shepherd,  2  W.  Bl.  892),  and  so  perhaps  are  Fairbanks  v.  Kerr,  70 
Penn.  St.  90 ;  and  Lake  v.  Milliken,  62  Me.,  240. 

In  Henry -i;.  St.  Louis,  etc.,  R  R.  Co.,  76  Mo.,  288,  s.  c,  12  Am. 
&  £ng.  R.  il.  Cas.  136,  it  appeared  that  the  plaintiff  was  wrong- 
fully commanded  toget  off  a  caboose  of  the  defendant  where  he 
had  a  right  to  be.  He  obeyed  the  conunand,  and  while  upon  the 
ground  stepped  upon  a  track  where  he  was  run  upon  and  injured 
by  a  train.  Hough,  J.,  speaking  for  the  court,  said :  ''  It  is,  per- 
haps, probable  that  if  the  plaintiff  had  not  been  ordered  out  of 
the  caboose,  he  would  not  have  been  injured,  but  this  hypothesis 
does  not  establish  the  legal  relation  of  cause  and  effect  between 
the  expulsion  and  the  injury.  If  the  plaintiff  had  not  left  home, 
he  certainly  would  not  have  been  injured  as  he  was,  but  his  leav- 
ing home  could  not  therefore  be  declared  to  be  the  cause  of  his 
injury.  As  the  plaintiffs  injury  was  neither  the  ordinary,  natural 
nor  probable  consequence  of  his  expulsion  from  the  caboose,  such 
expulsion,  however  it  might  excite  our  indignation  in  the  absence 
of  any  regulation  of  defendant  to  justify  it,  cannot  be  considered 
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in  this  action,  and  the  legal  aspect  bf  the  case  is  precisely  the  same 
that  it  wonld  have  been  if  no  such  expulsion  had  taken  place.  It 
is  to  be  regarded  as  if  the  plaintiff  had  gone  to  the  caboose  and 
could  not  get  in  because  it  was  locked,  or,  being  unable  to  get  in, 
chose  to  remain  outside." 

Further  reference  to  authorities  is  needless.     The  application  of 
the  rule  that  the  proximate  and  not  the  remote  cause  is  to  be  re- 
garded, is  obscure  and  difficult  in  many  cases,  but  not  in  this.    By 
me  wrong  of  the  defendant  the  plaintiff  was  carried  past  the  sta- 
tion where  he  had  a  right  to  be  left,  and  beyond  where  he  had  a 
right,  from  the  information  received  from  defendant's  servants,. to 
suppose  he  w^as  when  he  left  the  car.     For  any  injury  or  inconve- 
nience naturally  resulting  from  the  wrong,  and  traceable  to  it  as 
the  proximate  cause,  the  defendant  may  he  held  responsible.     But 
before  any  injury  had  been  sustained,  the  plaintiff  discovered 
where  he  was,  and  started  back  for  the  road  which  he  had  intended 
to  take.     Whatever  danger  there  was  to  be  encountered  in  the 
way  was  to  be  found  in  the  cattle-^ard,  and  this  he  understood 
and  calculated  upon.     Evidently  it  did  not  appear  to  him  of  a 
formidable  nature,  for  on  the  supposition  that  he  was  north  of  the 
highway  when  he  left  the  train,  he  had  voluntarily  started  south 
with  the  expectation  of  crossing  the  cattle-guard  on  that  side,  over 
which  he  nught  or  might  not  find  a  plank  laid,  when  by  stepping 
back  a  few  rods  where  he  supposed  the  station  house  to  be,  he 
might  pass  from  thence  out  to  the  highway  by  the  passage  way  for 
persons  and  vehicles  leading  from  the  station  house  to  it,  and 
thereby  avoid  the  cattle-guard  altogether.     It  is  very  clear  that  he 
did  not  anticipate  danger.     Neither,  probably,  would  any  other 
person  have  anticipated  it.     The  crossing  was  a  simple  matter ;  it 
was  only  to  ascertain  first  whether  a  plank  or  timber  was  laid 
across,  and  if  so,  to  cross  upon  it,  and  if  not,  to  step  down  into 
the  excavation,  and  out  on  the  other  side.     Where  was  he  to  look 
for  danger  ?   The  night  was  dark,  it  is  true ;  but  even  by  the  sense 
of  feeUng,  when  he  Knew  he  was  within  a  few  feet  of  the  cattle- 
^uard,  one  would  expect  him  to  be  able  to  determine  its  exact  loca- 
tion.   But  then  something  happened  which  it  is  evident  that  the 
plaintiff,  with  full  knowledge  of  all  the  facts,  did  not  at  all  expect 
and  had  not  feared.     Misled  apparently  by  visual  deception,  he 
moved  forward  under  a  supposition  that  the  cattle-guard  upon  the 
brink  of  which  he  already  stood  was  some  paces  off,  and  this  decep- 
tion with  the  slipping  oi  his  foot  concurred  to  produce  the  in- 

What  was  this  but  pure  accident  ?     It  was  an  event  which  hap- 

Eened  unexpectedly  without  fault  The  defendant  or  its  agents 
ad  not  produced  the  deception  or  caused  the  foot  to  slip,  and 
such  wrong  as  the  defendant  had  been  guilty  of  was  in  no  manner 
Qonneeted  with  or  related  to  the  injury  except  as  it  was  the  ocqa- 
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sion  for  bringing  the  plaintiff  where  the  accident  occurred-    It  was 
after  the  phuntin  had  been  brought  there  that  the  cause  of  iniTiry 
unexpectedly  arose.     If  lightning  had  chanced  to  strike  the  plain- 
ttff  at  that  place,  the  fault  of  the  defendant  and  its  relation  to  the 
injury  would  have  been  the  same  as  now,  and  the  injury  could  have 
been  charged  to  the  defendant  with  precisely  the  same  reason  as 
now.     If  the  accidental  discharge  of  a  ^n  in  the  hands  of  eome 
third   person   had  wounded   the  plaintiff  as  he  approached   the 
cattle-guard,  the  connection  of  deiendant's  wrong  with  the  injury 
would  nave  been  precisely  the  same  which  appears  here.     But  the 
proximate  cause  of  injury  in  the  one  case  would  have  been  the  act  of 
tJod  ;  in  the  other,  inevitable  accident ;  but  not  more  plainly  acci- 
dent than  was  the  proximate  cause  here.     Back  of  thiat  cause  in 
this  case  were  many  others,  all  conducing  to  bring  the  plaintiff  to 
the  place  of  the  danger  and  the  injury ;  the  act  of  the  defendant 
was  the  last  of  a  long  sequence ;  but  as  between  the  causes  which 
precede  the  proximate  cause,  the  law  cannot  select  one  rather  than 
any  other  as  that  to  which  the  final  consequence  shall  be  attrib- 
uted ;  and  it  stops  at  the  proximate  cause,  because  to  ^o  back  of  it 
would  be  to  enter  upon  an  investigation  which  would  be  both  end- 
less and  useless. 

The  injury  being  the  result  of  pure  accident,  the  party  upon 
whom  it  chanced  to  fall  is  necessarily  left  to  bear  it.  No  coinpen- 
sation  can  be  given  by  law  in  such  cases.  Weaver  v.  Ward,  Hob. 
134 ;  Gibbons  v.  Pepper,  I  Ld.  Raym.  38 ;  Losee  v.  Buchanan,  51 
N.  Y.,  476  ;  s.  c.  10  Am.  Eep.  323 ;  Vincent  v.  Stinehour,  7  Vt, 
62 ;  8.  0.  29  Am.  Dec.  145 ;  Morris  v.  Piatt,  32  Conn.  75 ;  Brown 
V.  Collins,  53  N.  H.,  442;  s.  o.  16  Am.  Rep.  372;  Bizzell  v. 
Booker,  16  Ark.  308 ;  Marshall  v.  Welwood,  SSN.  J.  339 ;  Paxton 
V.  Boyer,  67  Bl. ;  American  Express  Go.  v.  Smith,  33  Ohio  St.  511; 
Plummer  v.  State,  4  Tex.  App.,  310 ;  s.  c.  30  Am.  Eep.  165 ;  Par- 
rot V.  Wells,  15  Wall,  524 ;  Holmes  v.  Mather,  L.  R  10  Ex.,  261. 
A  case'  like  this  appeals  strongly  to  the  sympathies,  but  sympathy 
cannot  rule  the  decision.  Upon  the  undisputed  facts  of  the  case 
the  plaintiff  has  no  right  of  action  for  the  inji^ry  which  has  be- 
fallen him,  and  the  circuit  court  was  correct  m  so  holding.  The 
question  what  judgment  shall  be  rendered  in  the  case  is  for  the 
present  reserved. 

The  other  justices  concurred. 

Obligation  of  Company  when  Train  Stoi>s  at  Point  other  ftu 
Station. — When  a  railroad  comi)aDy  stope  its  train  at  some  point  other  than 
its  BtatioD,  it  is  bound  to  use  all  possible  means  to  protect  its  passen^rsfrom 
injury,  and  will  be  liable  for  accidents  to  alighting  passengers  occasioned  bj 
passing  trains,  open  culverts  and  the  like,  provided,  of  course,  there  is  no 
contributory  negligence.  Elnight  v,  Portland,  etc.,  R.  R.  Co.,  56  Me.  284; 
Pennsylvania  R.  R.  Co.  v.  White,  88  Pa.  St.  827;  Columbus,  etc.,  R.  R  Co. 
V.  Farrell,  81  Ind.  408;  FQer  v.  New  York,  etc.,  R.  R  Co..  68  N.  Y.  134; 
Hoffman  v.  New  York,  etc.,  R.  R.  Co.,  75  N.  Y.  605;.  Whelen  v.  St.  Louis, 
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etc.,  R.  R.  Co.,  60  Mo.  833;  Pittsburgh,  etc.,  R.  R.  Ck).  v.  Bingham,  29  Ohio 
St.  364;  Chicago,  etc.,  R  R.  Co.  t?.  Wilson,  68  111.  167;  Terry  v,  Jewett,  78 
N.  Y.  888;  Cincinnati,  etc.,  R  Co.  v.  Peters,  6  Am.  &  Eng.  R.  R  Cas.  136; 
St.  Louis,  etc..  R.  R  Co.  i;.  Cantrell,  8  Am.  &  Eng.  R.  R  Cas.  198;  BrasseU 
t7.  New  York  Central  &  H.  R.  R.  Co.,  84  N.  Y.  241;  s.  C.  8  Am.  <fc  Eng.  R.  R 
Cas.  880;  Baltimiire  &  Ohio  R.  R.  Co.  v.  Hauer,  12  Am.  &  Eng.  R.  R.  Cas. 
149. 

Proxiiaate  and  Remote  Cause. — ^It  is  also  well  settled  on  f^eneral  prin- 
ciples that  a  plaintiff  cannot  recover  in  case  he  is  carried  past  his  destination 
for  any  other  damages  than  those  which  are  the  proximate  and  not  the  re> 
mote  results  of  the  company's  act.    A  very  full  collation  of  the  authorities 
on  proxixnate  and  remote  cause  will  be  found  in  the  opinion.    See  particu- 
larly the  foUowing  case,  the  facts  of  which  are  somewhat  similar  to  those 
of  the  case  report^  above.    Henry  v.  St.  L.,  K.  C.  &  N.  R.  Co.,  76  Mo.  388; 
a.  c.  12  Am.  &  Eng.  R  R.  Cas.  186.    See  also,  Brooks  v.  Boston  &  Me.  R.  R 
Co.,  185  Mass.  21;  8.  G.  16  Am.  &  Eng.  R  R  Cas.  845;  Curtis  et  ux  v. 
Detroit  &  M.  R  R  Co.,  27  Wise.  158;  Hartwig  v,  Chicago  &  N.  W.  R.  Co., 
49  Wise  858:  s.  C.  1  Am.  &  Eng.  R.  R.  Cas.  65;  Stiles  v,  Atlanta,  etc.,  R.  R 
Co.,  8  Am,  A  Eng.  R  R.  Cas.  195;  McClelland,  Adm'r,  v,  Louisville,  N.  A. 
&  C.  B.  Co.,  supra. 


Pbiob  et  al, 

V. 

Pennsylvania  R.  Co. 
{Advanee  CcuCy  Supreme  Court  of  the  U.  S.,  January  26,  1885.) 

Ab  the  statutes  of  the  United  States,  which  authorize  the  employment 
and  direct  the  service  of  mail-route  agents,  do  not  make  an  agent  so  carried 
by  a  railroad  company  a  passenger,  or  deprive  him  of  that  character,  in  con- 
stnung  the  Pennsylvania  statute,  giving  a  right  of  action  for  death  caused 
by  negligence,  a  writ  of  error  will  not  lie  to  review  the  decision  of  the 
Supreme  Court  of  Pennsylvania  holding  that  an  agent  so  killed  was  not  a 
paasenger  within  the  meaning  of  the  State  statute. 

In  Error  to  the  Supreme  Court  of  the  State  of  Pennsylvania. 
See  1  Am.  &  Eng.  E.  E.  Cas.  234. 
K  A.  Nevymam,  and  GhxiB,  A,  Ray^  for  plaintiffs  in  error. 
John  Dalzelly  for  defendant  in  error. 

Ttfn.T.KR,  J. — ^A  statute  of  Pennsylvania,  passed  in  1851,  makes 
the  provision,  now  become  common,  for  a  recovery  by  the  widow 
or  children  of  a  person  whose  death  was  caused  by  the  negligence 
of  another,  of  damages  for  the  loss  of  the  deceased.  A  statute 
passed  April  4,  1868,  provides  that,  *'  where  any  person  shall  sus- 
tain personal  injury  or  loss  of  life  while  lawfully  engaged  or  em- 
ployed on  or  al>out  the  road,  works,  depot,  and  premises  of  a 
laihoad  company,  or  in  or  about  any  train  or  car  therein  or  thereon, 
of  which  company  such  person  is  not  an  employ^,  the  right  of 
action  or  recovery  in  all  such  cases  against  the  company  shall  be 
BQch  only  as  would  exist  if  such  person  were  an  employ^ :  pro- 
18  A.  A  E.  B.  Om.— la 
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Tided,  that  this  eection  shall  not  apply  to  passengers."  The  plaiB- 
tiff  in  error  sued  the  defendant  in  error  for  the  loss  of  her  husband 
by  a  death  which  the  jury,  by  the  following  special  verdict,  found 
to  be  caused  by  the  negligence  of  the  company's  servant  or 
servants: 

"  We  find  for  the  plaintiff  in  the  sum  of  ($5,000)  five  thousand 
dollars,  subject  to  the  opinion  of  the  court  on  the  question  of  law 
reserved,  to  wit :  We  nnd  that  A.  J.  Price  at  the  time  of  his 
death  was  route  agent  of  the  United  States  post-office  department, 
duly  appointed  and  commissioned,  his  route  being  on  the  Western 
Pennsylvania  Kailroad,  from  Allegheny  City  to  Blairsville,  in  the 
State  of  Pennsylvania ;  that  his  duties  as  such  agent  required  him 
to  be  on  the  mail  car  on  the  mail  train  of  said  road  to  receive  and 
deliver  mail  matter ;  that  for  the  purpose  of  his  business  and  that 
of  the  postal  department,  and  in  accordance  with  the  laws  of  the 
United  States  and  the  regulations  of  the  post-office  department, 
and  acceptance  thereof  by  the  raHroad  company,  one  end  of  the 
baggage  car  on  the  mail  train  was  divided  off  and  fitted  up  for  the 
use  of  the  department  in  carrying  the  mails,  and  that  the  duties  of 
.the  said  route  agent  required  liim  to  be  in  said  room  in  the  car 
during  the  running  of  the  train ;  that  said  Price  was  daily  on  said 
train,  making  a  round  trip  from  Allegheny  City  to  Blairsville  and 
return ;  that  on  the  twenty-third  day  of  J  uly,  1877,  while  at  his 
post  in  his  room  on  said  car,  Mr.  Price  was  killed  in  a  collision  of 
the  mail  train  coming  west  with  another  train  of  the  defendant 
^mpany  going  east ;  that  said  collision  was  caused  by  the  neg- 
ligence or  misconduct  of  the  conductor  and  engineer  in  charge  of 
the  train  going  east  in  neglecting  or  disobeying  orders,  and  in 
failing  to  take  necessarv^  precaution  to  avoid  a  collision. 

"We  find  that  the  rennsylvania  Bailroad  Company,  by  resolu- 
tion dated  April  16,  1868,  accepted  the  provisions  of  the  act  of 
assembly,  approved  fourth  Apnl,  1868,  (P.  L.  p.  59,)  and  that  [at 
the]  time  of  the  collision  the  Pennsylvania  Kailroad  Company 
was  operating  the  Western  Pennsylvania  Bailroad  under  lease. 

"  If,  under  this  finding  of  facts,  and  under  the  acts  of  congrees 
and  acts  of  assembly  offered  in  evidence,  and  the  postal  regulations 
in  evidence,  the  court  should  be  of  the  opinion  that  the  plaintiflh, 
m  widow  and  children  of  deceased,  are  entitled  to  recover,  then 
judgment  to  be  entered  on  the  verdict  in  favor  of  the  plaintiftB. 
If  toe  court  should  be  of  the  opinion  that  the  law  is  witn  the  de- 
fendant, then  judgment  to  be  entered  in  favor  of  the  defendant 
nan  obstante  vereaioto.^^ 

Upon  this  verdict  the  judge  of  the  trial  court  held  that  the  de- 
ceased was  a  person  engaged  in  and  about  the  train,  within  the 
meaning  of  the  act  of  1868,  but  that  he  was  also  within  the  proviso 
as  a  passenger,  and  gave  judgment  for  plaintiff  on  the  verdict. 
The  judgment  was  re  versea  by  the  Supreme  Court  of  Pennflrylvama 
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on  the  ground  that  the  deceased  waa  not  a  passenger  within  the 
meaning  of  the  proviso,  and  a  judgment  was  rendered  for  defend- 
ant, to  which  this  writ  of  error  is  prosecuted. 

The  plaintiff  argues  here,  and  insisted  throughout  the  progress 
of  the  case  in  the  State  courts,  that,  by  reason  of  certain  laws  of 
the  United  States  as  applied  to  the  facts  found  in  the  verdict  of 
the  iwsjj  the  decedent  was  apassenger,  and  the  supreme  court 
erred  in  holding  otherwise.  These  laws  are  thus  cited  in  the  brief 
of  plaintiflTs  counsel :  "  Sec.  8,  act  March  3,  1865,  (13  St.  at  Large 
IT.  S.  506,)  provides  that,  '  for  the  purpose  of  assorting  and  dis- 
tributing letters  and  other  matter  in  railway  post-offices,  the  post- 
master general  may,  from  time  to  time,  appoint  clerks  who  shall 
be  paid  out  of  the  appropriation  for  mail  transportation.'  Sec. 
4,000,  Eev.  St.  TJ.  S.  reqinres  that  *  every  railway  company  carry- 
ing the  mail  shall  carry  on  any  train  which  may  run  over  its  roaa, 
and  without  extra  charge  therefor,  all  mailable  matter  directed  to 
be  carried  thereon,  with  the  person  in  charge  of  the  same. ' " 

"We  do  not  think  these  provisions  either  aid  or  goyem  the  con-^ 
struction  of  the  proviso  in  the  Pennsylvania  statute.  The  person 
thus  to  be  carried  with  the  mail  matter,  without  extra  charge,  is 
no  more  a  passenger,  because  he  is  in  charge  of  the  mail,  nor 
because  no  other  compensation  is  made  for  his  transportation,  than 
if  he  had  no  such  charge ;  nor  does  the  fact  that  he  is  in  the  em- 
ployment of  the  Unitea  States,  and  that  defendant  is  bound  by 
contract  with  the  government  to  carry  him,  affect  the  question,  it 
would  be  just  the  same  if  the  company  had  contracted  with  any 
other  person  who  had  charge  of  freight  on  the  train  to  carry  him 
without  additional  compensation.  The  statutes  of  the  United 
States,  which  authorize  tnis  employment  and  direct  this  service, 
do  not,  therefore,  make  the  person  so  engaged  a  passenger,  or  de- 
prive him  of  that  character,  m  construing  the  Pennsylvania  statute. 
Nor  does  it  give  to  persons  so  employed  any  riffht^  as  against  the 
railroad  company,  which  would  not  belongto  any  other  person  in 
a  similar  employment  by  others  than  the  United  States. 

We  are  therefore  of  opinion  that  no  question  of  federal  author- 
ity was  involved  in  the  judgment  of  the  Supreme  Court  of  Penn- 
sylvania, and  the  writ  of  error  is  accordingly  dismissed. 

Duty  of  Railroad  Company  to  Mail  A^ent  Biding^  on  its  Trains.— A 

mail  agent  traveling  upon  the  trains  of  a  rtulroad  company  is  not,  strictly 
speaking,  a  passenger..  But  the  company  owes  a  certam  measure  of  dutv, 
and  in  case  of  injury  through  the  company's  negligence,  an  action  is  clearly 
maintainable.  Hammond  v.  North  Eastern  R.  Go.  6;  S.  C.  180;  Nolton  v. 
Western  R.  Corp.»  15  N.  Y.  444;  Cellett  v.  London,  etc  ,  R.  Ck).,  15  Jur.  1068; 
New  York,  L.  E.  &  W.  R.  Co.  v.  Seylott,  Adm'x,  18  Am.  &  Eng.  R.  R.  Caa. 

And  see  Blair  v,  Erie  R.  Co.,  66  N.  Y.  818;  Yeomans  v.  Contra  Costa 
Steam  Nav.  Co.,  44  Cal.  71;  Union  Pacific  R.  Co.  v.  Nichols,  8  Kans.  506. 

General  Beferenoe* — ^A  full  exposition  of  the  Pennsylvania  statute  referred 
totntheprinoipidcaBe,  together  with  a  ooUeotioa  of  the  ttathoritios  on  tfaAi 
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ooDstmotion  of  such  statute,  will  be  found  in  the  note  appended  to  the  prior 
report  in  1  Am.  &  Eng.  R.  R.  Cas.  234. 

See  Kirby  v.  Pennsylvania  R.  R.  Ck>.,  76  Pa.  St.  506;  Mulhonnin  t?.  Debr 
ware,  L.  &  W.  R.  Co.,  81  Pa.  St.  366;  Ricard  v.  Pennsylvania  R.  R.  Co..  89 
Pa.  St.  193;  Gerard  v,  Pennsylvania  R  R.  Co.,  5  WeMy  Notes  of  CoMn,  fSL 
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V. 

McKenna  and  "Wipe. 
(18  Lea's  Reports  (Tenn.)  280.) 

The  general  role  in  this  State  is  that  the  construction  of  a  written  instra- 
ment  introduced  as  evidence,  if  complete  and  intelli^ble  in  itself,  is  matter 
of  law  for  the  court,  expert  testimony  being  adnussible  in  proper  cases  to 
aid  the  court  in  reading  the  instrument. 

An  accident  having  occurred  on  a  railroad  by  means  of  an  obstruction  put 
on  the  roadway  by  an  unknown  third  person  at  a  particular  trestle  in 
mile  60,  the  superintendent  issued  a  written  order  to  the  employ^  of  the 
passenger  trains  to  slow  up,  run  carefully,  keep  a  sharp  lookout  at  mile  60, 
and  while  the  order  was  still  being  acted  on  another  accident  occurred  from  a 
similar  obstruction  at  the  same  trestle,  by  which  the  plaintiff  was  injured. 
Held^  that  the  order  reouired  the  engineer  to  slow  up  enough  to  stop  the 
train  on  short  notice  when  the  emergency  did  arise,  and  the' court  properlj 
instructed  the  jurjr  to  that  effect. 

The  duty  of  railroad  companies  in  cases  of  malicious  inatmction  oon- 
aidered. 

*  Appeal  in  error  from  the  Circuit  Court  of  Shelby  connty. 

Estes  (&  EUett^  for  raihx)ad. 

W,  II.  Ga/rroU  and  (7.  W,  Heiskdl^  for  McKenna. 

Cooper,  J. — The  McKennas  recovered  judgment  against  the 
railroad  company  for  injuries  to  the  wife  as  a  passenger  on  the 
company's  train,  occasioned  by  the  cars  being  thrown  from  the 
track  by  an  obstruction  put  thereon  by  an  unknown  person.  Upon 
the  appeal  in  error  of  the  company,  the  referees  report  in  favor  of 
affirmance.  The  company  except  to  the  report,  their  exceptionfl 
going  to  the  law  of  the  cnarge. 

The  accident  occurred  to  a  regular  passenger  train  at  a  trestle 
on  mile  60  of  the  road,  about  half  after  five  o'clock  in  the  morn- 
ing of  November  12,  1873.     The  obstruction  was  caused  by  plac- 
ing a  T  rail  diagonally  across  the  track  about  midway  of  a  trestle, 
one  end  being  under  the  south  rail  of  the  roadway  and  the  other 
end  resting  on  the  north  rail  and  braced  on  both  sides  by  cross- 
ties.     The  proof  is  conflicting  as  to  whether  the  morning  was 
clear  or  dart,  cloudv  and  foggy.     The  engineer  saw  the  obstruc- 
tion about  seventy-five  or  eighty  feet  before  the  train  struck  it 
The  train  was  moving  at  between  eight  and  ten  miles  an  hour,  the 
air-brakes  having  be^  applied,  and  the  speed  of  the  train  slack- 
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ened  before  reaching  the  trestle  in  obedience  to  an  order  of  the 
superintendent,  which  was  to  slow  up,  run  carefully,  and  keep  a 
sharp  lookout  at  mile  60.  This  order  of  the  superintendeut  had 
been  given  because  six  weeks  before  that  time  a  similar  accident 
had  occurred  at  the  same  trestle.  And  the  employes  admit  that 
they  were  acting  on  the  order  as  still  in  force.  The  instruction  of 
the  trial  judge  to  the  jury  complained  of  related  to  the  duty  of  . 
the  engineer,  in  consequence  of  the  order  mentioned. 

The  cbar^  objected  to  is :  "  But  if  the  evidence  shows  that 
the  obstruction  was  put  on  the  track  by  a  stranger,  and  further 
shows  that  by  reason  of  a  previous  accident  at  the  same  place  from 
a  similar  cause  a  short  time  before,  the  engineer  had  been  warned 
to  *  slow  up '  when  approaching  this  trestle,  and  to  keep  a  sharp 
lookout  ahead,  and  he  failed  in  either  of  these  duties,  or  failed  to 
slow  up  enough  to  stop  his  train  on  short  notice  when  it  was  pos- 
sible for  him  to  do  so ;  in  other  words,  failed  to  prepare  as  fully 
SB  possible  for  the  emergency  which  he  was  warned  might  arise  at 
the  place  of  the  accident,  and  by  reason  of  such  failure  was  un- 
prepared to  stop  quickly  his  tram  when  the  emergency  did  arise 
of  which  he  had  been  forewarned,  and  the  accident  occurred  by 
reason  of  such  failure,  I  charge  you  to  find  for  the  plaintiff." 

The  company  requested  the  court  to  add  to  the  charge  quoted 
above  the  following  qualification :  "  But  if  you  believe  from  the 
testimony  that  tlie  order  to  slow  up  and  keep  a  sharp  lookout 
meant  that  the  engineer  should  reduce  the  speed  of  the  train  to 
ten,  fifteen  or  twenty  miles  per  hour ;  or  if  you  believe  from  the 
testimony  that  the  order  in  this  case  was  to  reduce  the  speed  of 
the  train  to  ten  or  fifteen  miles  an  hour,  and  keep  a  sharp  look- 
out, and  that  the  engineer  obeyed  the  order,  then  the  deiendant 
would  not  be  liable,  although  the  engineer  did  not  reduce  his  speed 
to  a  point  below  the  order,  so  as  fully  to  prepare  for  the  emergency 
that  actually  occurred." 

The  company  also  requested  the  trial  judge  to  rive  the  following 
instruction:  "If  the  jury  believe  that  said  oraer  was  a  proper 
and  prudent  order  and  regulation  for  the  running  of  the  passenger 
train  at  the  time  and  place  of  said  accident,  and  that  the  same  was 
properly  obeyed  by  the  engineer  in  its  true  sense  and  meaning  by 
flowing  up  to  a  speed  not  exceeding  ten  miles  an  hour,  running 
carefully  and  keeping  a  sharp  lookout  at  the  time  and  place  of  the 
accident;  and  further,  that  the  accident  was  occasioned  by  an 
obstruction  maliciously  placed  on  the  track  by  some  third  person 
pnknown,  and  that  the  same  was  seen  by  the  engineer  as  soon  as 
it  was  possible  to  see  it,  and  that  then  every  means  in  his  power 
was  promptly  used  to  prevent  an  accident,  the  iury  should  find 
for  the  defendant.  It  was  not,  as  a  question  of  law,  the  duty  of 
the  engineer,  in  the  circumstances  supposed,  to  stop  whenever  he 
approached  the  space  covered  by  said  order,  or  to  reduce  the  speed 
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of  liis  train  so  that  it  conld  be  instantly  stopped  at  any  moment 
while  passing  over  said  space.  But  it  is  for  tlie  jury  to  say  fnim 
the  evidence  whether  what  was  done  by  the  engineer  was  simcient 
to  relieve  the  company  from  the  slightest  imputation  of  n^ligence,'' 
These  re<niests  were  refused. 

The  rererees  say :  "  On  the  part  of  the  plaintiffs  in  error,  it  is 
insisted  that  negligence  in  reference  to  the  failure  to  slow  up  oould 
only  be  predicated  of  disobedience  to  the  order,  and  inasmuch  as 
the  plaintiff  in  error  proved  that  to  ^slow  up'  in  railroad  orders 
tueant  to  reduce  speed  to  ten,  fifteen  or  twenty  miles  per  hour, 
that  the  charge  of  the  judge,  imposing  upon  the  engineer  a  duty 
far  more  stringent  than  the  order,  was  erroneous.  This  objection 
undertakes  to  Umit  the  issue  to  the  letter  of  the  order.  The 
charge  was  correct.  If  they  in  whose  employment  the  engineer 
was,  for  any  reasons  satisfactory  to  themselves,  anticipated  an 
accident  at  a  given  point,  or  gave  special  instructions  for  care  at  a 
given  point,  in  consequence  of  past  or  apprehended  accidents,  so 
as  to  bring  home  to  him  notice  of  the  necessity  of  extra  precaution 
at  the  place  indicated,  it  is  not  error  to  charge  that  his  precautions 
must  be  such  as  might  arrest  an  anticipated  danger,  although  they 
exceeded  the  letter  of  his  order  from  the  company.  For  under 
the  cireumstances  producing,  and  as  now  appears  justifying,  the 
order,  it  was  the  proper  duty  of  the  company  not  only  to  issue  an 
order  for  such  precaution,  but  it  was  equally  its  duty,  through  the 
engineer,  to  eniorce  it  in  its  full  spirit  and  intent,  the  avoidanoe 
of  the  danger  feared,  by  taking  such  control  of  the  train  by 
ihe  use  of  brakes,  slackening  speed,  etc.,  as  would  effectuate  the 
object  intended,  and  enable  nim  to  stop  the  train  on  short  notice.** 

It  is  not  contended  that  the  mere  lact  that  a  similar  accident 
had  occurred  at  the  same  place  six  weeks  before,  would  of  itself 
impose  upon  the  railroad  company  any  particular  duty  in  running 
its  trains  over  that  part  of  the  road.  There  is  no  presumption  that 
because  an  obstruction  has  been  maliciously  put  upon  the  track  of 
a  railroad  at  one  place,  a  similar  obstruction  will  afterwards  be 
put  at  the  same  place,  or  for  that  matter  on  any  other  part  of  the 
road.  The  law  never  presumes  the  occurrence,  much  less  the  re- 
cnrrence,  of  an  illegal  act,  and  human  experience  would  scarcely 
sustain  the  conclusion  that  tlie  same  crime  will  be  repeated  in  the 
same  place.  Wliilc  this  precise  point  seems  never  to  have  passed 
into  judgment,  it  has  been  held  that  a  railway  company  is  not  liable 
for  an  injury  inflicted  by  a  stray  dog  at  th^ir  station,  although  a 
few  hours  before,  it  had  there  bitten  another  person,  if  it  was  then 
driven  away.  Smith  v.  Great  Eastern  Railroad  Co.,  L.  R,,  2  C. 
P.  1.  It  must  be  left  to  the  railroad  company  to  determine  what 
directions,  if  any,  it  will  give  its  employes  under  the  circum- 
stances of  the  particular  case,  under  the  usual  rule  which  regulates 
the  duties  of  tne  company  to  the  public.     If  the  company  undeF- 
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takes  to  give  special  instructions  to  its  employes  at  the  time,  these 
instructions  must  be  the  measure  of  the  action  of  the  employes. 
All  that  they  can  be  required  to  do  is  to  obey  the  instructions  ill 
their  **  full  spirit  and  intent"     No  reason  occurs  why,  merely  be- 
eanse  instructions  are  given,  the  employes  should  be  required,  iti 
addition  to  obeying  them,  to  take  every  other  precaution  necessary 
to  avert  an  accident.     The  only  question  in  such  case  would  be 
^whether  the  instructions  were  reasonable  and  proper.     K,  there- 
fore,   his  honor,   the  trial  judge,  intended  to  charge,  and  the 
referees  intended  to  report,  that,  under  the  order  in  question,  the 
engineer  was  bound  to  go  beyond  the  instructions,  and  adopt  such 
precantions,  althoi^h  not  included  in  the  order,  as  would  be 
necefisary  to  avert  l£e  danger  of  a  similar  accident  to  the  one  th^ 
had  occurred,  they  were  in  error. 

It  is  altogether  another  question,  however,  whether  the  order 

actnally  given  did  not  require  the  employes  to  do  all  that  the  trisd 

jnd^  instructed  the  juiy  should  have  been  done.     The  company, 

in  view  of  its  knowledge  of  all  the  facts  touching  an  accident  and 

ite  duty  to  the  ijubUc,  may  be  required  to  give  orders,  or  may 

fijive  them,  in  which  event  the  duty  of  the  employ^  is  to  obey  in 

"letter  and  spirit,"  and  a  failure  to  do  so  woula  be  negligence  for 

which  the  company  would  be  responsible.  We  can  easily  conceive 

of  cases  where  the  company  may  have  knowledge  or  good  reason 

to  beUeve  that  another  obstruction  would  be  put  upon  the  road. 

In  that  event  it  would  be  its  duty  to  order  the  train  not  only  to 

alow  up,  but  to  be  brought  to  a  full  stop,  and  the  track  examined 

before  proceeding.    And  generally,  where  circumstances  demand 

precautionary  measures,  they  must  be  taken,  and  the  law  requires 

a  degree  of  care  proportioned  to  the  risk.    The  company  did  not 

give  the  order  wnich  is  deposed  to  by  the  witnesses,  witn  speciill 

reference  to  the  previous  accident,  and  the  employes  were  acting 

under  it.    We  do  not  understand  the  trial  judge  to  tell  the  jury 

they  must  go  beyond  the  order.     He  merely  puts  a  constructioti 

upon  that    order,   and  undertakes  to   define  the  duties  of  the 

employ^  under  it. 

The  contention  of  the  company  was,  that  the  words  "  slow  up" 
have  a  definite  meaning  in  railroad  parlance,  and  signify  that  the 
rate  of  speed  of  the  train  should  be  reduced  to  ten,  fifteen  or 
twenty  miles  an  hour,  and  testimony  was  introduced  to  that  effect. 
And  no  doubt  the  reduction  of  the  usual  rate  of  speed  of  a  pas- 
fienger  train  to  either  of  the  number  of  miles  mentioned,  would  be 
a  slowing  up  in  a  general  sense,  and  of  course,  in  the  usual  accep- 
tation ot  the  words.  But  his  honor's  idea  is  that  the  phrase  means 
something  more  when  used  in  an  order  intended  for  a  particulaCT 
purpose,  and  based  upon  the  possibility  that  an  accident  from  a 
mahcious  obstruction  may  occur  at  the  designated  place,  because  a 
dnular  accident  from  the  same  cause  had  recently  occurred.     In 
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that  view,  he  thinks  the  company  meant  that  the  engineer 
must  so  slow  up  as  to  be  able,  if  by  a  sharp  lookout  he  saw  that 
there  was  such  an  obstruction,  to  stop  tlie  train  in  time  to  prevent 
a  similar  accident  to  tlie  one  that  had  already  occurred.  It  would 
be  useless,  he  thinks,  to  make  the  order  unless  it  was  intended  to 
be  operative  as  long  as  it  remains  in  force.  The  particular  instme- 
tion  is  obscured  by  the  use  of  the  disjunctive  "  or"  instead  of  the 
explanatory  phrase  "that  is,"  or  words  of  hke  purport.  The 
clause  which  follows  the  disjunctive  particle  is  really  an  explana- 
tion of  what  his  honor  considers  would  be  a  failure  of  the  duties 
to  slow  u^  and  keep  a  sharp  lookout.  He  says,  in  substance,  that 
the  company  would  be  liable  if,  because  of  a  fonner  accident 
at  the  same  place  from  a  similar  cause,  a  short  time  before,  the 
engineer  had  been  warned  to  slow  up  when  approaching  die 
trestle,  and  to  keep  a  sharp  lookout  ahead,  and  he  failed  in  these 
duties,  and  it  would  be  a  failure  of  these  duties  if  lie  neglected  to 
slow  up  enough  to  stop  his  train  on  short  notice.  Unless  this  is 
his  honor's  meaning,  he  has  not  construed  the  order,  and  he  has 
certainly  not  left  it  to  the  jury  to  put  their  own  construction  upon 
it,  in  connection  with,  the  testimony.  In  this  view,  the  real  pomts 
of  contest  are  whether  the  judge  had  the  right  to  construe  the 
order,  and  did  correctly  construe  it. 

The  general  rule  in  this  State  undoubtedly  is  that  the  construc- 
tion of  a  written  instrument  introduced  in  evidence,  if  complete 
and  intelligible  in  itself,  is  matter  of  law  for  the  court :  Bedford 
V,  Flowers,  11  Hum.  242.  And  it  is  also  the  general  rule  that 
where  the  facts  are  ascertained,  even  in  the  case  of  parol  testi- 
mony, the  court  declares  the  law :  Gregoir  v.  Underbill,  6  Lea, 
207,  211.  The  testimony  of  experts  is,  of  course,  admissible  in 
proper  cases,  to  aid  the  court  in  reading  the  instrument:  1  Greenl. 
Ev.  Sec.  280.  The  expert  testimony  m  this  case  only  tends  to 
show  what  the  words  themselves  f ainy  import,  that  to  "  slow  up  ^ 
a  train  means  to  diminish  its  speed,  the  extent  of  the  diminution 
being  necessarily  controlled  by  the  object  or  purpose  had  in  view. 
To  "  slow  up  "  in  any  given  case  must  be  sucn  a  slowing  up  as  the 
particular  exigency  requires.  To  slow  up  and  keep  a  snarp  look- 
out for  an  expected  or  possible  obstruction  must  mean  such  slow- 
ing up  and  watchfulness  as  will  prevent  the  accident,  the  order 
being  otherwise  of  no  avail.  And  so  the  trial  judge  properlv 
thought  and  charged.  The  instructions  asked  for  by  uie  plaintife 
in  error  were  based  upon  a  different  theory,  and  were  properly 
refused. 

The  exceptions  to  the  report  of  the  referees  will  be  disallowed, 
and  the  judgment  below  amrmed. 

Cooke,  Sp.  J.,  dissents. 
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Missouri  Paoifio  Bailway  et  al. 

V. 
COLLIEK. 

(Advance  Case,  Texas,  October  81,  1884) 

Where,  in  a  suit  against  the  L  &  G.  N.  By.,  in  Smith  county,  it  waa 
aOeged  and  shown  that  such  railroad  was  operated  and  leased  by  the  M.  P. 
By.,  and  notice  with  accompanying  interrogatories  propounded  to  certain 
witnesses  was  served  on  the  lociu  agent  of  M.  P.  By.,  at  Tyler,  in  Smith 
county.    Held,  to  be  a  good  service. 

In  a  suit  hj  a  passenger  against  a  railroad  company  to  recover  damages 

for  ]>er8onal  injuries  ^here  it  was  alleged  by  defendant  that  the  accident, 

causing  the  injuries  for  which  this  suit  was  brought,  was  one  of  ths^  class 

of  accidents  springing  from  natural  causes  against  which  no  human  f ore- 

nght  could  guard ;  that  the  broken  rail  causing  the  accident  was,  before 

that  time,  sound  and  serviceaUe,  and  that  the  sudden  fracture  in  it  was 

caused  by  the  supreme  degree  of  cold  to  which  it  was  subjected,  and  not 

from  any  n^ligence  of  defendant,  and  plaintiff  contends  that  the  accident 

was  caused  by  the  culpable  acts  of  defendants  in  running  the  train  at  too 

high  a  rate  of  speed  over  an  old  and  much  worn  track,  causing  the  rail  to 

break,  evidence  of  the  general  condition  of  the  road-bed,  etc. ,  at  and  near 

the  accident,  is  admissible. 

Where  a  witness  was  detailing  the  high  rate  of  speed  at  which  the  train 
was  running,  and  for  the  purpose  of  mining  his  meaning  clearer  to  the  jury, 
stated  an  exclamation  of  a  fellow  passenger  as  to  the  short  time  consumed 
in  running  between  stations.    Held,  admissible. 

Appeal  from  Smith  county. 

Whitaker  cfe  Bonner^  for  appellants. 

ChiUoTiy  Jiobertson  c&  Finley^  for  appellee. 

Suit  by  appellee  against  appellants  for  damages  for  personal 
injuries  sustained  while  a  passenger  on  the  I.  &  (r.  N.  Ey.,  which 
was  alleged  was  being  operated  by  the  Mo.  Pac.  Ry.,  caused  by 
a  car,  in  which  plaintiff  was  seated,  leaving  the  track  and  turned 
upside  down  an  embankment,  causing  injury  to  appellee's  back 
and  spine  and  numerous  other  bruises. 

Appellants  plead  a  general  denial,  and  that  the  wreck  was  one 
of  ihoffc  inevitable  accidents  against  which  human  foresight  could 
not  provide,  in  that  the  train  was  properly  equipped  and  manned, 
and  was  running  at  a  proper  rate  of  speed ;  tnat  the  road-bed  was 
in  proper  condition  and  repair,  but  that  an  apparently  sound  iron 
rail  broke,  from  the  effects  of  cold  making  it  brittle,  and  threw 
the  car  from  the  track;  that  against  such  accidents  as  this  no 
known  precautions  could  provide.  Judgment  was  rendered  for 
plaintiff^for  $4,000,  from  which  this  appeal  is  prosecuted. 

The  first  assignment  of  error  relates  to  the  action  of  the  court 
in  refusing  to  suppress  certain  depositions  of  which  the  notice 
with  accompanymg  interrogatories  propounded  to  J.  C.  Howell 
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were  served,  one  copy  by  tfie  sheriff  of  Smith  county,  Texas,  upon 
A.  L.  Clark,  local  agent  of  the  Missouri  Pacific  Railway  Company 
at  Tyler,  Smith  county,  Texas ;  the  other  copy  by  the  sheriff  of 
Anderson  county,  Texas,  by  delivering  to  W.  K.  Maxwell,  in  per- 
son, at  the  office  of  the  L&G.  N.R fi.  Co.andM.  P.RR. Co^in 
Palestine,  a  true  copy.  The  defendant,  in  crossing  these  interro- 
gatories, expressly  reserved  the  right  to  object  to  tnis  service,  and 
m  no  way  waived  the  want  of  service,  and  before  the  commence- 
ment of  the  trial  made  a  motion  to  quash  the  depositions  of  the 
witness  upon  this  as  well  as  other  grounds. 

The  court  admitted  evidence  of  several  witnesses  as  to  the  con- 
dition of  appellants'  road-bed  and  track  at  and  near  the  point  where 
the  injury  m  question  was  sustained. 

The  defense  in  this  case  set  out  in  defendant's  answer  is,  t^t 
the  wreck  of  the  train  was  one  of  those  inevitable  accidents  against 
which  human  foresight  could  not  provide ;  that  it  was  the  result 
of  a  broken  rail,  apparently  sound,  which  breke  from  the  effects 
of  cold.  The  whole  testimony  of  defendant  was  directed  to 
establishing  this  theory. 

Cn  the  other  hand,  appellee  alleged  that  the  wreck  was  caused 
by  the  careless  running  of  the  train,  and  the  reckless  speed  of  the 
same  over  cm  old  railroad  out  o/ repair,  that  under  these  circum- 
stances and  in  this  manner  the  train  was  so  run  as  aforesaid  as  to 
cause  a  defective  iron  rail  to  throw  the  train  from  the  track,  etc 
The  evidence  admitted  tended  to  establish  this  theory. 

The  other  matters  considered  can  be  understood  from  the 
opinion. 

"West,  J. — ^Under  the  facts  of  this  case  as  disclosed  by  the 
record,  the  district  court  committed  no  error  in  declining,  at  the 
instance  of  appellants,  to  suppress  the  depositions  of  the  witness 
Howell  and  otners.  We  thmk  that,  under  the  facts  of  this  case, 
the  service  of  the  notice  and  interrogatories  on  the  local  agent  of 
the  appellants  at  Tyler  was  sufficient  and  was  good  legal  service. 
The  petition  avers  that  the  evidence  shows  fiat,  as  a  matter  of 
fact,  the  Missouri  Pacific  Railroad  Company  had  charge  of,  and 
was,  in  fact,  at  the  time  of  the  service,  lawfully  operating,  the 
International  &  Great  Northern  Railroad  Company  in  Texas. 
Under  such  circumstances,  we  regard  the  service  of  ihe  notice 
made  in  this  case  as  sufficient  and  lawful  notice.  Acting  under  it, 
too,  the  appellants  punctually  crossed  the  interrogatories,  and  there 
does  not  appear  to  be  any  such  irregularity  or  illegality  in  the 
mode  and  manner  of  service  as  would  vitiate  it.  Rev.  Stats.,  arts. 
1223,  2219,  2223,  2233. 

Nor  did  the  district  court,  in  our  opinion,  commit  any  error, 
under  the  state  of  thppleadings  and  evioence  in  this  case,  in  allow- 
ing the  testimony  of  Cfollier,  Suttler,  StSJl  and  others  to  go  to  the 
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Twry  for  their  consideration  as  to  the  general  condition  of  appel- 
lants' road-bed  and  track  at  and  near  the  point  where  the  injnry 
in  question  was  sustained.     The  defense  of  the  appellants  was 
based  upon  the  assumption  that  the  wreck  under  consideration 
was  one  of  the  results  of  that  class  of  accidents  sprin^ng  from 
natural   causes  against  which  no  human  foresight  could  guard; 
that  the  broken  rail  in  question  was,  just  before  the  occurrence  of 
the    accident,  entirely  sound  and  serviceable,   and   the  sudden 
fracture  in  it  which  caused  the  injury  resulted  by  reason  of  the 
extreme  degree  of  cold  to  which  it  was  at  the  time  subjected,  and 
from  no  negligence  or  want  of  care  or  due  precaution  on  their. 
part.     On  uie  other  hand,  the  appellee,  in  his  pleadings  and  by 
ids  evidence,  put  this  very  matter  in  issue.     He  contended  that 
the  wreck  in  question,  and  the  consequent  injury  resulting  to  him 
from  it,  was  not  produced  by  the.  reduction  in  temperature,  but 
was  caused  by  the  culpable  acts  of  appellants  in  running  the  train 
in  question  at  too  high  a  rate  of  speed  over  an  old  and  much 
worn  railroad-bed  and  track,  which  was  not  in  a  sufficiently  good 
eondition  or  repair  to  authorize  the  running  of  trains  over  it  at 
90  great  a  rate  of  speed,  and  that  by  this  curable  negligence  and 
breach  of  duty  on  the  part  of  appeUants,  the  iron  rail  in  question. 
which  was  already  old  and  had  oeen  much  used,  was  broKen,  ana 
the  wreck,  as  a  consequence,  ensued. 

In  this  state  of  the  record  and  under  the  pleadings  of  both 
parties,  we  are  of  the  opinion  that  the  district  court  did  not  err  in 
permitting  the  evidence  now  under  consideration  to  be  heard  and 
tonsiderea  by  the  jury  in  arriving  at  their  conclusions,  and  in 
fletermining  what  verdict,  under  the  evidence,  they  should  return 
to  the  court  in  response  to  the  issues  that  were  submitted  to  them 
for  determination. 

Under  the  state  of  facts  existing  at  the  time,  as  disclosed  by  the 
record,  we  do  not  regard  the  evidence  of  the  witness  OoUier  as 
illegal  or  inadmissible.  He  was  detailing  facts  within  his  own 
knowledge  as  to  the  very  high  rate  of  specS  at  which  the  train  iq 
question  seems  to  have  been  moving;  and  as  a  circumstance  grow- 
ing out  of  the  high  rate  of  speed,  and  as  calculated  to  making  his 
meaning  clearer  to  the  jury,  ne  cadis  their  attention  in  this  imme- 
diate connection  to  the  exclamation  of  a  fellow  passenger,  made  at 
the  time,  as  to  the  short  period  of  time  consumed  in  passing  from 
Overton  to  Jarvis  Switch.  We  do  not  regard  this  testimony  in 
this  connection  as  hearsay,  or  as  improper,  or  inadmissible  under 
the  circumstances. 

The  same  may  be  said  of  the  testimony  of  the  witness  Chilton. 
To  the  evidence,  however,  of  the  last  named  witness  no  proper 
bill  of  exceptions  seems  to  have  been  taken. 

Upon  a  careful  examination  of  the  case,  the  verdict  cannot  be 
flaid  to  be  contrary  to  the  weight  of  the  evidence.     The  proof,  an 
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ie  usual  in  this  class  of  cases,  was  conflicting  in  its  character. 
Under  such  circumstances,  the  disputed  and  donbtfal  mattere 
must  in  the  nature  of  things  be  left  for  tlie  consideration  and 
determination  of  the  jury ;  these  are  subjects  on  which  it  is  their 
province  to  pass.  These  matters  are  strictly  for  their  determiziA- 
tion. 

There  appears  to  be  no  serious  or  material  error  in  the  record, 
and  the  judgment  of  the  district  court  is  accordingly  affirmed. 

Affirmed. 


Denver,  S.  P.  &  P.  E.  Co.  ' 


V. 
PiCKARD. 

{Advance  Ccue,  Colorado,  February  20,  1886.) 

A  time-table  which  announoeB  on  its  face  that  it  is  for  the  govemmeDt 
and  information  of  employ^  only,  and  in  terms  reserves  to  the  oompanythe 
right  to  vary  therefrom  at  pleasure,  and  which  bei^s  also  the  explanation  m 
to  the  stations  mentioned  in  it,  that  flag  stations  are  designated  oy  a  star,  la 
not  of  itself  sufficient  evidence  to  show  that  a  station  not  so  designated  on 
it  had  been  advertised  either  to  the  public  or  the  plaintiff  as  a  regular  pw- 
senger  station. 

In  the  absence  of  proof  that  at  a  certain  point  on  defendant's  road  a  pw- 
senger  ever  got  on  or  off  a  train  while  in  motion  by  invitation  or  direciioD 
of  oef endanrs  employes — ^it  appearing  that  the  slowing  up  of  trains  then 
was  designed  for  other  purposes— there  is  no  such  evidence  of  custom  u 
will  bind  the  company  in  an  action  for  damages  caused  by  a  party's  6a- 
deavoring  to  get  on  a  moving  train  at  that  point. 

Appeal  from  the  District  Court  of  Chaffee  county. 
Teller  <fe  Orahood^  for  appellant. 
Brovme  dk  Put/awm^  for  appellee. 

Beck,  C.  J. — This  was  an  action  against  the  railroad  company 
for  damages  alleged  to  have  resulted  to  the  plaintiff  from  ite 
negligence.     Judge  Cooley  says : 

"  Where  negligence  is  the  ground  of  an  action,  it  devolves  on 
the  plaintiff  to  trace  the  fault  for  his  injury  to  the  defendant,  and 
for  this  purpoBC  he  must  show  the  circumstances  imder  which  it 
occurred.  If  from  these  circumstances  it  apj)ears  that  the  fault 
was  mutual,  or,  in  other  words,  that  coiitributorv  negligence  iB 
fairly  imputable  to  him,  he  has,  by  shomng  them,  disproved  hifl 
right  to  recover."     Cooley,  Torts,  673. 

The  plaintiff's  injury,  complained  of  in  this  case,  was  serions 
and  permanent,  and  by  the  verdict  of  the  jury  and  judgment  of 
the  court  he  was  awarded,  as  damages  therefor,  the  som  of 
$25,000. 
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The  first  question  presented  for  our  consideration  is  whether 
the  court  erred  in  denying  the  motion  for  nonsuit  interposed  by 
defendant's  counsel  at  the  close  of  plaintiffs  direct  testimony.  A 
proper  determination  of  this  question  involves  the  decision  of  two 
other  legal  questions  arising  upon  the  facts  in  evidence,  viz. : 

I^iTst. — ^Wafi  the  station  Divide,  where  the  injury  was  received, 
a  regular  passenger  station  on  the  defendant  s  road,  where  its 
traioB  were  legally  obliged  to  stop  for  passengers  ?  Second. — Did 
the  legal  relation  of  carrier  and  passenger  subsist  between  the  par- 
ties at  the  time  of  the  injury  ? 

In  support  of  the  proposition  that  Divide  was  a  regular  ]pas- 
fienger  station,  plaintifE  introduced  in  evidence,  against  the  objec- 
tions of  the  defendant,  a  time-table  issued  by  the  officers  of  the 
railroad  company,  and  which  went  into  eJSEect  on  the  day  of  the 
accident.    Tne  pleading  was  as  follows  : 

"  The  Denver,  South  Park  &  Pacific  Eailroad  Time-table,  No. 
37.  To  take  effect  Thursday,  October  21, 1880,  at  12 :  15  o'clock 
A.  M.  For  the  government  of  employes  only.  The  company  re- 
Berves  the  right  to  vary  therefrom  at  pleasure." 

The  table  contains  tne  names  of  the  various  stations  upon  the 
Bne  of  defendant's  road,  including  the  station  Divide,  with  the 
times  of  the  arrival  of  trains  thereat.  In  a  note  at  the  bottom  it 
is  stated  that  fiag  stations  are  desi^ated  by  a  star.  The  station 
in  question  is  not  so  marked.  While  the  evidence  was  admissible, 
in  our  judgment,  in  connection  with  other  facts  bearing  upon  the 
<|ue8tion,  it  falls  far  short  of  proving  the  fact  sought  to  be  estab- 
hshed.  It  does  not  purport  to  be  an  advertisement  for  the  infor- 
mation of  the  traveling  public,  but,  on  the  contrary,  every  person 
into  whose  hands  such  card  may  fall  is  advised  a^nst  sucn  a  con- 
dnsion,  and  that  it  cannot  be  relied  upon  for  sucn  purposes. 

In  Beauchamp  v.  International  &  vJ.  N.  Ry.  Co.,  56  Tex.  239; 
&  0.  9  Am.  &  Kng.  S.  S.  Cas.  307,  it  was  held  that  a  time-table, 
which  on  its  face  announces  that  it  is  for  the  government  and  in- 
formation of  employes  only,  and,  in  terms,  reserves  to  the  com- 
pany the  right  to  vary  therefrom  at  pleasure,  is  not  admissible  in 
eviaence  in  a  suit  for  damages  against  the  company  for  not  stop- 
ping at  a  place  mentioned  tnerein.  Perhaps  that  ruling  is  not  ap- 
plicable here,  owing  to  the  fact  that  other  evidence  was  submitted 
upon  the  same  point.  Plaintiff  testified  that  the  company's 
e^tion  agent  at  Buena  Yista,  where  plaintiff  resided,  and  where  ne 
held  the  office  of  postmaster,  gave  him  one  of  these  cards  on  the 
day  preceding  the  accident,  to  be  used  in  making  up  the  mails. 
Joseph  Nevitt,  deputy-pofitmaster  at  Divide,  testihed  that  Divide 
was  a  regular  station,  but  his  answers  to  a  few  questions  disclose 
bis  ifiiiorance  of  the  subject : 

^Qvstftion. — ^Did  the  trains  always  stop  there?  Answer. — 
Whenever  they  felt  inclined.     Q. — ^What  do  you  call  a  regular 
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station  and  a  flag  station  ?  A. — I  am  not  railroad  man  enough  to 
define  it.  Q. — ^And  yon  think  yon  are  able  to  say  positively  that 
was  not  a  flag  station?  A, — ^1  am,  by  their  own  actual  time- 
card." 

He  fnrther  testified  that  defendant's  master  of  transportadon, 
John  McCormick,  had  previously  declared  to  him  that  Divide 
was  a  regular  station  ;  that  it  was  the  duty  of  engineers  to  stop 
their  trains  there,  and  requested  the  witness  to  report  those  whlo 
did  not  do  so.     It   does  not  appear  that  the    declarations  of 
McCormick  had  been  communicated  to  the  plaintiff,  so  they  cer- 
tainly did  not  influence  his  conduct.     Nor  cud  the  fact  that  one 
of  these  cards  was  sent  to  him  for  the  special  purpose  mentioned, 
by  an  employ^  of  the  defendant,  previous  to  nis  injury,  warrant 
hmi,  in  view  of  the  precautionary  advice  therein  contained,  in 
relying  upon  it  for  any  other  purpose.     But  the  plaintiff's  testi- 
mony disclosed  other  facts  with  which  he  was  acquainted,  and 
which  have  an  important  bearing  on  the  question.     There  was  at 
this  station  neither  a  station-house,  ticketH>ffice,  nor  waiting-room. 
No  tickets  were  sold  here  for  any  point  on  tlie  line,  nor  was  there 
a  station  agent  or  a  railroad  employ^  in  the  place.     There  was  a 
platform  beside  the  track,  such  as  were  used  at  other  stations,  bat 
even  this  did  not  belong  to  the  company,  the  witness  Nevitt  stat- 
ing that  it  was  his  own  private  property.    The  latter  fact  is  not 
material,  however,  since  the  company  used  it  when  it  had  occasion 
to  do  so.     Plaintiff's  witnesses  all  agree  that  trains  did  not  regu- 
larly stop  at  this  station,  some  of  them  saying  it  was  necessary  to 
flag  them  to  have  them  stop.     "We  consider  me  testimony  wholly 
insufficient  to  show  that  Divide  had  been  advertised  either  to  the 
public  or  to  the  plaintiff  as  a  regular  passenger  station.     It  cer- 
tainly does  show  that  it  was  not  used  as  such.     Kegarding  the  rela- 
tion which  the  plaintiff  bore  to  the  railroad  company,  his  counsel 
insist  that  going  upon  the  platform  with  the  Inma  jide  intention 
of  taking  the  train  and  paying  his  fare,  consummated  the  relation 
of  carrier  and  passenger  between  the  parties.    It  is  conceded  that 
he  held  no  ticket,  but  he  testified  to  nis  ability  to  pay  his  fare, 
which  counsel  say  was  sufficient.     In  support  of  the  proposition 
that  plaintiff  sustained  the  relation  of  a  passenger,  the  following  is 
quoted  from  Shear.  &  R.  Neg.,  Sec.  262 : 

"  Any  acts  indicating  on  me  one  side  an  offer  or  request  to 
carry  or  to  be  carried,  and  on  the  other  an  acceptance  of  snch 
offer  or  request,  are  sufficient.  It  is  not  necessary,  in  order  to 
create  the  relation  of  carrier  and  passenger,  that  the  latter  ahould 
have  actually  entered  the  vehicle,  much  less  that  it  should  ha^^ 
started  on  tne  journey  without  him." 

Other  parts  of  the  same  section  are  germane  to  the  facts  of  tli& 
present  case,  viz. : 

^^  A  passenger  is  a  person  who  undertakes,  with  t&e  consent  of 
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the  carrier,  to  travel  in  the  conveyance  provided  by  the  latter. 
*  *  *  Where  the  carrier  provides  a  waiting-room  for  pas- 
sengers, entry  into  that  room,  with  intent  to  travel  under  the 
carrier's  charge,  is  sufficient  to  give  the  rights  of  a  passenger. 
Where  it  is  tlie  practice  of  the  carrier  to  stop  for  passengers  when 
hailed,  the  fact  tliat  he  stops  for  a  passenger  haihng  him  is  suffi- 
cient evidence  that  he  accepts  such  person  as  a  passenger ;  and 
from  that  moment  the  relation  begins." 

The  rule  of  this  section  would  not  seem  to  include  a  case  where 
no  waiting  room  was  provided,  no  tickets  sold,  and  where  the  car- 
rier did  not   stop  for  the  passenger,  and  where  the  plaintiJSE  is 
unable  to  testify  or  prove  that  the  carrier  was  aware  of  nis  inten- 
tion to  get  upon  the  train.     Counsel  also  quote  to  the  same  propo- 
rtion   the  loUowing    detached  sentences    from    Hutch.   Carr. : 
"  Payment  of  fare  or  purchase  of  ticket  not  required."     Sees.  566, 
568.     "  Waiting  at  station  for  expected  train  is  enough."     Sec 
559.     "Relation  arises  without  priority  of  contract."     Sec.  567. 
"  Averring  a  readiness  to  pay  fare  is  sufficient."     Sec.  565,  note 
2.    A  reference  to  the  foregoing  sections  shows  that  these  general 
expressions  are  materially  qualilied  by  the  context ;  for  example. 
Bee.  465 : 

^  "  Taking  his  place  in  the  carrier's  conveyance,  with  the  inten- 
tion of  being  carried,  creates  an  implied  agreement  upon  the  part 
of  the  passenger  to  pay  when  called  upon,  and  puts  him  under  a 
liabiUty  to  the  carrier,  from  which  at  once  spring  the  reciprocal 
duty  and  responsibihty  of  the  carrier." 

Sees.  566,  567  relate  to  the  carrying  of  persons  gratuitously, 
and  upon  free  passes.  The  authorities  referred  to  in  note  2,  Sec. 
565,  relate  to  cases  where  passage  is  taken  without  prepayment 
It  is  apparent  that  these  citations  do  not  sustain  the  proposition. 

The  rules  cited  in  Thomp.  Carr.  Pass.  43  are  equally  inappli- 
cable to  the  facts  in  the  case  before  us.  It  is  there  said  that  pay- 
ment of  fare  is  not  necessary  to  create  the  relation,  but  that  going 
into  the  depot  or  waiting-room  of  a  railway  company  and  waiting 
for  the  means  of  conveyance  with  the  hona  fde  intention  of  be- 
coming a  passenger,  or  upon  a  steamboat,  in  good  faith,  to  take 
passage  thereon,  creates  the  relation  although  no  fare  has  been 
paid.  But  it  is  claimed  that  a  custom  existed  at  this  station 
lor  which  the  defendant  is  responsible,  and  which,  in  connection 
with  the  facts  proven,  brings  flie  case  within  the  rules  of  the  fore- 
going authorities.  It  is  alleged  that  it  was  the  practice  of  the  de- 
fendant's employes  to  slow  up  the  trains  in  passing  this  station  so 
that  passengers  could  get  on  or  off  as  thev  desired,  and  that  travel- 
ers knowing  or  becoming  informed  of  the  custom  frequently 
availed  themselves  of  it ;  fliat  the  plaintiff  had  been  told  of  this 
custom,  also  that  trains  frequently  passed  bv  without  stopping, 
and  that  he  must  be  prepared  to  get  aboara  the  train  while  in 
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motion.  It  is  argued  that  a  custom  to  slacken  speed  for  the  pur- 
pose of  enabling  passengers  to  get  on  and  off  moving  trams  ii 
equivalent  to  an  mvitation  to  do  so,  and  renders  the  carrier  liable 
for  injuries  sustained  in  an  attempt  to  comply  therewith.  The 
substance  of  the  plaintiff's  testimony  on  this  point  was  that  several 
persons  residing  at  Divide  told  him  that  trains  frequently  passed 
without  stopping,  and  that  he  would  have  to  look  out  and  get  on 
while  the  train  was  in  motion ;  that  passengers  frequently  had  to 
do  this.  Joseph  Hewett  swears  that  he  told  plaintiff  that  there 
had  been  occasions  when  the  train  passed  by  and  left  passengen, 
and  it  would  be  well  for  him  to  be  on  the  alert.  He  also  stated 
that  he  knew  of  several  instances  where  persons  had  got  on  and 
off  moving  trains  at  the  station,  but  did  not  know  whether  it  was 
done  with  tlie  assent  of  the  oflScers  of  the  company  or  not.  O'Neil, 
who  had  resided  there  ever  since  the  road  was  built,  said  he  had 
witnessed  several  similar  instances,  but  did  not  know  whether  it 
was  a  regular  custom  or  not.  He  had  noticed  that  the  traioB 
slackened  up  to  take  on  the  mail.  McArthur  jumped  off  the 
train  once  at  Divide  while  it  was  in  motion,  and  at  another  time 
was  carried  two  miles  past.  Cram  knew  nothing  of  the  custom, 
but  mentioned  two  instances  wherein  trains  failed  to  stop  for  him 
at  this  station. 

Ko  witness  was  able  to  swear  to  an  instance  where  a  passenger 
got  on  or  off  a  train  in  motion  by  invitation  or  direction  of  defend- 
ant's employes.  This  being  the  state  of  the  proof,  and  it  appear- 
ing that  the  slowing  up  may  have  been  for  other  purposes  than 
those  alleged,  we  thint  the  proof  of  the  custom  mentioned  is  in- 
suflScient  to  establish  it.  It  remains  to  inquire  whether  the  facts 
and  circumstances  transpiring  immediately  prior  to  the  accident 
justified  the  plaintiff's  attempt  to  jump  upon  the  train.  Deputy- 
postmaster  Eussell  accompanied  the  plaintiff  to  the  platfonn, 
carrying  the  mail  to  be  sent  off,  and  a  lantern  to  signal  the  train. 
The  tram  arrived  from  Denver  that  evening  at  six  o'clock.  After 
it  appeared  around  the  sharp  curve  to  the  north  of  the  station, 
Kussell  swung  his  lantern  across  the  track,  as  a  signal  to  stop,  and 
one  whistle  was  blown  from  the  engine,  which,  plaintiff  says,  was 
in  response  to  the  signal.  The  train  slowed  up,  and  Russell  set 
down  the  lantern,  and,  picking  up  the  mail  sack,  held  it  out  for 
the  mail  agent  as  the  train  passed  by,  but  he  failed  to  get  it.  The 
train  did  not  stop,  and  plaintiff  attempted  to  get  upon  the  front 
end  of  the  rear  car  as  it  passed  the  platform.  He  caught  the  iron 
railing  with  his  left  hana,  the  iron  handle  on  the  end  of  the  car 
with  nis  right,  and  put  his  right  foot  on  the  car  step.  Just  at  that 
moment,  and  as  he  was  about  to  raise  tp  the  platform,  the  car  wafi 
violentlv  jerked  by  letting  off  brakes  or  putting  on  steam,  and 
plaintin  was  hurled  underneath  the  platform,  and  his  left  arm  eo 
crushed  by  the  rear  truck,  which  passed  over  it,  as  to  require 
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ampatation.     The  anthorities  say  that  circumstances  may  exist 
which  will  make  it  a  question  for  a  jury  whether  an  attempt  to 
get  t&pon  a  train  in  motion  constitutes  such  negligence  on  the  part 
of  a  passenger  as  to  bar  an  action  for  injuries  received  in  such  at- 
tenipt.    Judgment  for  damages  has  been  sustained  in  sucli  cases 
where  there  has  been  gross  misconduct  on  the  part  of  the  railroad 
company ;  as  in  failing  to  give  necessary  time  for  passengers  to 
get  upon  the  train  be&re  setting  it  in  motion,  failing  to  come  to- 
a  full  stop  at  a  regular  station  where  passengers  are  to  be  taken  on 
or  let  off,  and  where  great  emergency  exists  for  passengers  to  pro- 
ceed on  their  journey ;  also  where  invitations  or  directions  are 
given  to  passengers  by  railroad  employes,  or  by  existing  customs 
of  railroad  companies,  to  get  on  and  off  their  trains  whSe  in  mo- 
tion.   But  these  are  cases  where  plaintiffs  were  clearly  entitled  to 
the  rights  of  passengers,  and,  moreover,  the  trains  were  moving 
verjr  siowly  in  all  suSi  cases. 

Li  reviewing  the  case  made  by  the  plaintiff,  we  are  of  opinion 
that  it  does  not  contain  the  elements  essential  to  a  recovery.  It 
does  not  appear,  except  inferentially,  that  any  one  upon  the  train 
was  aware  of  the  plaintiff's  desire  to  get  aboard.  As  the  train 
swept  by,  the  plaintiff  neither  spoke  nor  made  sign  to  any  one  of 
the  company's  train-men  of  his  desire  to  get  on,  nor  did  lie  receive 
any  encouragement  to  do  so,  unless  by  the  checking  of  speed  as 
the  train  approached.  He  did  not  even  prove  that  the  whistle 
Boimded  from  the  engine  was  the  stop-signal  in  use  by  tlie  com- 
pany. The  witness  Slassbrook,  who  naa  been  a  railroad  employe, 
and  who  was  present  and  witnessed  the  accident,  stated  that  he 
heard  the  station  signal  and  saw  the  lantern  waived,  but  did  not 
remember  any  response  to  the  flagging. 

Concerning  the  rate  of  speed  at  which  the  train  passed  the  plat- 
form, the  plaintiff  and  his  witnesses  made  different  estimates.  The 
plaintiff's  estimate  was  six  to  eight  miles  per  hour;  Joseph 
Hewett's  estimate,  five  miles  per  hour ;  and  O  Neil's,  four  and  a 
half  to  five.  As  already  mentioned,  it  seems  to  have  been  run- 
ning 60  fast  that  the  mail  agent  on  board  failed  to  get  the  mail 
held  out  to  him.  The  proof  failing  to  show  an  obligation  to  stop 
regularly  at  this  station,  or  that  the  plaintiff's  desire  to  become  a 
paBsenger  was  known  to  the  company's  agents,  it  is  difficult  to  per- 
ceive wherein  consists  such  palpable  misconduct  on  the  part  of  the 
defendant  as  to  render  it  liable  in  damages,  or  to  justi^  the  risk 
to  life  or  limb  assumed  by  the  plaintiff.  The  plaintiff  had  some 
previous  experience  in  getting  on  and  off  trains  while  in  motion, 
and  says  he  Knew  the  danger  attending  such  efforts.  He  knew 
that  the  sudden  checking  and  starting  was  accompanied  with  more 
or  less  jerking  of  the  coaches,  a  fact  recognized  by  his  witnesses, 
and  it  is  very  doubtful  if  the  circumstances  of  emergency  under 
which  he  acted  would  have  justified  a  much  less  degree  of  risk  than 
18  jL  ft  E.  B.  Caa.— 19. 
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he  took.  He  came  to  Divide  the  day  previotis  in  a  buggy,  and 
concluded  to  return  bv  train.  Being  postmaster  at  Bnena  Vista, 
his  anxiety  to  return  home  was  on  account  of  his  official  busnesa, 
which  was  not  well  understood  by  those  left  in  charge  of  the  office. 
He  stated,  however,  that  the  drive  by  horse  and  buggy  could  be 
accomplished  in  two  hours,  and  that  he  presumed  he  could  haye 

S:>tten  a  horse  ss  well  as  not,  and  have  <mven  home.  In  Hntdi, 
arr.,  Sec.  641,  it  is  said : 

"  Thus  nothing  is  more  universally  agreed  upon,  perhaps,  than 
the  attempt  to  get  upon  a  railway  train  while  in  motion,  without 
a  necessity  for  so  doing,  induced  by  the  conduct  of  the  employ^ 
of  the  rauway  company,  and  without  an  invitation  to  do  so  from 
its  agent  acting  in  the  line  of  his  duty,  precludes  the  paasen^er 
^m  the  right  to  recover  for  the  injury  which  may  be  thereby 
occasioned.^ 

That  the  necessity  for  taking  such  risk,  and  that  circumstanceB 
relied  upon  in  the  present  case  as  constituting  an  invitation  to  get 
on,  do  not  bring  the  case  within  the  exceptions  mentioned,  is 
ahown  by  a  subsequent  portion  of  the  section : 

"  Nor  wiU  the  refusal  to  stop  the  train,  nor  the  custom  of  those 
in  charge  of  the  train  to  slacken  its  speed  at  the  particular  station, 
in  order  to  take  on  passengers  without  coming  to  a  stop,  -excnse 
the  negligence  of  the  party.  *  *  *  If  it  had  adopted  a  prac- 
tice of  receiving  its  passengers  while  in  motion,  it  would  be  reck- 
less conduct  on  the  part  of  the  company  or  of  those  in  chaige  of 
its  trains,  which  would  not  justify  or  excuse  the  equally  recklesB 
imprudence  of  the  injured  party." 

The  authorities  which  recognise  the  right  of  passengers,  under 
certain  circumstances,  to  rely  and  act  upon  the  invitations  and  di- 
rections of  duly  authorized  agents  of  railway  companies,  limit  the 
doctrine  to  cases  which  do  not  involve  the  element  of  recklessnesa, 
Thus,  in  Pierce,  R.  R.  329,  the  author  says : 

"  But  notwithstanding  such  direction,  invitation,  'or  assurance, 
the  plaintiflf  will  not  be  excused  in  following  it,  if  the  act  involves 
a  reckless  exposure  of  himself,  or  is  one  which  a  man  of  commoD 
prudence  would  not  do.  A  mere  permission  from  the  compan/a 
servants  to  do  a  dangerous  act  does  not  relieve  the  injured  person 
from  the  responsibihty  for  its  consequences." 

Analogous  cases  held  proper  for  the  consideration  of  juries  are 
cases  wherein  the  relation  of  passenger  and  carrier  clearly  appears, 
and  the  trains  are  moving  very  slowly.  If  a  passenger  holds  a 
ticket  entitling  him  to  alight  at  a  particular  station  where  the  train 
stops,  but  not  long  enough  to  afford  him  a  reasonable  time  to  alight, 
and  he  attempts  to  do  so  before  the  motion  has  become  at  all  rapid, 
and  while  the  act  would  not  seem  dangerous  to  a  man  of  ordinaiy 
prudence,  but  nevertheless  he  is  injured  thereby,  it  is  held  that  he 
J6  entitled  to  damages.     The  basis  of  action  is  me  fUigrant  breach 
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of  duty  on  the  part  of  a  carrier.  Illinois  Cent.  E.  Co.  v.  Able,  59 
DL  131.  Where  a  passenger  holding  a  through  ticket  arrived  at 
the  station  where  the  connecting  train  was  standing,  but  without 
giving  him  time  to  change  cars  it  started  out,  and  in  his  effort  to 
get  aboard  he  fell  and  was  injured,  the  supreme  court  said  it  was 
a  proper  case  for  the  consideration  of  a  jury.  The  motion  of  the 
train  in  this  case  was  so  slow  as  to  be  only  distinctly  perceptible 
to  those  alongside  of  it.  'Johnson  v.  West  Chester  &  P.  R.  Co., 
70  Pa.  St.  357.  See  also,  Filer  v.  New  York  Cent.  R.  Co.,  49  N. 
T.  47 ;  Phillips  v.  Rensselaer  &  S.  R.  Co.,  Jd.  177. 

A  concise  statement  of  the  rule  which  has  been  favorably  cited 
by  the  courts  is : 

"  When  a  passenger  is  called  upon  to  choose  between  two  evils 
to  which  the  neglect  of  the  company  has  exposed  him,  one  of  which 
presents  some  degree  of  danger,  but  not  such  as  he  may  not  with- 
out imprudence  encounter,  if  Dy  adopting  that  alternative  he  suffers 
any  injury,  it  is  the  proper  subject  for  an  action  against  the  com- 
pany." Kelly,  C.  B.,  m  Siner  v.  Great  Western  Ry.  Co.,  L.  B. 
3  Exch.  150. 

It  is  impossible  to  hold  that  the  facts  disclosed  by  the  plaintiff's 
witnesses  bring  his  case  within  the  rules  announced.  On  the  con- 
trary, we  think  it  affirmatively  appears  from  his  own  evidence  that 
the  want  of  due  prudence  upon  ms  part  was  the  proximate  cause 
of  the  injury  complained  of.  The  motion  for  non-suit,  therefore, 
should  have  been  sustained.  Behrens  v.  Kansas  Pac.  Ry.  Co.,  6 
Colo.  400 ;  s.  0.  8  Am.  &  Eng.  R.  R.  Cas.  184.  When  the  te&- 
timony  on  the  part  of  the  defendant  is  considered,  the  circum- 
stances are  still  more  unfavorable  to  the  cause  of  the  plaintiff. 
The  train-men  all  concxir  that  the  swinging  of  the  lantern  was 
not  seen  at  all,  and  that  no  stop  signal  was  sounded,  such  a 
signal  being  two  short  blasts  of  the  steam-whistle.  They  further 
s^te  that  Divide,  up  to  that  time,  was  used  as  a  flag  station,  and 
not  as  a  regular  passenger  station.  The  conclusion  upon  the  whole 
case  is  inevitable  that  the  plaintiff,  knowing  the  danger  of  his 
position,  failed  to  exercise  ordinary  prudence,  and  for  that  reason 
18  not  entitled  to  recover.  Even  if  recovery  could  be  sustained, 
the  damages  awarded  are  manifestly  excessive,  and  the  judgment 
would  have  to  be  reversed  for  that  reason  alone.  As  to  the  in- 
Btmctions,  it  is  only  necessaiT  to  say  that  in  so  far  as  they  are 
inconsistent  with  the  views  above  announced,  they  are  held  to  be 
erroneous. 
Judgment  reversed. 

Getting  Upon  Moving  Cars  Amonnts  toGontrlbntory  Negligenee.— 'The 
oomduct  of  a  pasBeneer  in  ruzming  after  or  alongside  of  a  train  which  has 
attained  a  oonaiderable  degree  of  speed,  and  attempting  to  climb  on  board 
of  it,  is  such  contributory  negligence  as  will  defeat  an  action  for  damages  . 
in  case  of  injury.    Chicago  &  ll.  W.  R.  Co.  v.  Scates«  90  HL  686;  Knight  v. 
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Pontchartrain  R.  Co.,  23  La.  Ann.  462;  Hubener  v,  'Sew  Orlecms,  etc.,  & 
Co.,  23  La.  Ann.  492;  Phillips  v.  Rensselaer,  etc..  R.  Co.,  40  N.  Y.  177;  Bar* 

rr  V,  Erie  R.  Co.,  983  N.  J.  L.  88;  Wabash,  etc.,  R.  R.  Co.  v.  Rector,  9  Am. 
Eng.  R  R.  Cas.  264. 

But  see  Johnson  V.  Westchester,  etc.,  R  Co.,  70  Pa.  St.  357;  Swigert  t. 
Hannibal  &  St.  Joe  R.  R  Co.,  75  Mo.  475;  6.  c.  U  Am.  &  Eng.  R.  R.  Cas.  S28; 
Eellev  V.  Chicago,  M.  &  St.  P.  B.  Co.,  2  Am.  &  Eng.  R.  R.  Cas.  66;  HcGorkie 
V,  Chicago,  R  L  &  P.  R.  Co.,  13  Am.  &  Eng.  R.  R.  Cas.  156. 


Hatfield 

V. 

St.  Paul  &  D.  K.  Co. 

(Advance  Case,  Minneaota,  January  21,  1885.) 

In  an  action  for  personal  injuries  the  court  has  the  power,  in  a 
case,  and  under  proper  circumstances,  to  reauire  the  plamtiff  to  perform  a 

Ehysical  act  in  presence  of  the  jury  that  will  show  the  nature  and  extent  of 
is  injuries.    But  the  propriety  of  doing  so  in  a  given  case  rests  largely  in 
the  discretion  of  the  trial  court. 

In  this  case  the  uncontradicted  evidence  of  a  number  of  witnesses  showed 
that  since  receivinfi^  t^e  injury  complained  of,  the  plaintiff  was  lame,  sM 
**  limped  "  when  &e  walked.  Hela,  not  error  for  the  court  to  refoae  to 
require  her  to  walk  across  the  court-room  in  presence  of  the  jury. 

Appeal  from  an  order  of  the  District  Court,  Bamsey  county. 

O^JBrien  cfe  Wilson^  for  respondent. 

Ja/mea  Smith,  Jr.,  and  /.    k.  D.  Heard,  for  appellant. 

MrroHELL,  J. — ^We  have  examined  all  the  evidence  in  Hiis  case, 
and  are  of  opinion  that  it  justified  the  verdict. 

The  plaintiJSE,  while  leaving  defendant's  cars,  fell  or  was 
thrown  irom  the  platform  or  steps  of  the  car  upon  the  ground,  in- 
juring the  sciatic  or  great  nerve  of  the  thigh.  The  plaintiff,  as  a 
witness  in  her  own  behalf,  testified  that  this  had  caused  her  great 
and  constant  pain,  and  had  caused  the  thigh  to  shrink  and  had 
rendered  her  lame,  and  had  caused  her  to  "  limp "  in  waiting, 
The  counsel  for  defendant  requested  the  court  to  direct  her  to 
walk  across  the  court-room  in  presence  of  the  jury,  which  the 
court  declined  to  do,  to  which  refusal  defendant  excepted. 

Afl  the  object  of  all  judicial  investigations  is,  if  possible,  to  do 
exact  justice  and  obtain  the  truth  in  its  entire  fuUness,  we  have  no 
doubt  of  the  power  of  the  court  in  a  proper  case  to  require  the 
party  to  perform  a  physical  act  before  the  iuiT  that  will  illustrate 
or  demonstrate  the  extent  and  character  of  his  injuries.  This  ifl 
in  accordance  with  analogous  cases  in  other  branches  of  the  law. 
When  a  view  of  real  estate  will  aid  the  jury  in  reaching  a  condn- 
sion,  it  is  within  the  discretion  of  the  court  to  permit  it  Whaa 
an  inspection  of  an  article  of  personal  property  will  aid  them,  it  is 
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not  iiifreqnent  to  cause  the  article  to  be  bronrfit  into  court  for  the 
fiame  pnipoee.  line  v.  Taylor,  3  Fost.  &  F.  731 ;  Lewis  v.  Hart- 
ley, 7  Oar.  &  P.  405.  The  practice  in  patent  and  in  certain  eqnity 
caseS)  of  allowing  tests  to  be  applied  before  the  court,  is  somewhat 
analogous  in  principle.  So  is  the  practice  of  divorce  courts,  of 
ordemig  an  examination  of  the  person  of  the  party  in  certain 
cases. 

It  is  a  common  pracfice  to  allow  plaintiffs,  in  actions  for  per- 
sonal injuries,  to  exhibit  to  the  jury  their  wounds  in  order  to  show 
their  extent,  or  to  enable  a  surgeon  to  demonstrate  their  nature 
and  character.     This  has  been  held  proper.     Mulhado  v,  Brooklyn 
City  R.  Co.,  30  N.  Y.  370.     If  for  these  purposes  a  plaintiff  may 
exhibit  his  injuries,  there  would  seem  to  be  no  reason  why,  under 
proper  circumstances,  he  may  not  be  required  to  do  tne  same 
thing,  for  a  like  purpose,  upon  request  of  the  defendant.     In  some 
cases  it  has  been  neld  that  a  party  may  be  required  to  submit  to 
an  examination  by  competent  professional  men  for  the  purpose  of 
ascertaining  the  nature  and  extent  of  his  injuries.     Scnroeder  v, 
Chicago,  R.  I.  &  P.  R.  Co.,  47  Iowa,  375 ;  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Thul,  29  Kan.  466 ;  s.  o.  10  Am.  &  Eng.  R.  R.  Cas.  783. 
From  analogy  to  such  cases,  we  conclude  that  a  court  has  the  power, 
in  a  proper  case  and  under  proper  circumstances,  to  direct  the 
plaintiff  to  do  a  physical  act  in  presence  of  the  jury  that  will 
illustrate  or  show  the  character  of  his  injuries.     And  we  are  by 
no  means  prepared  to  say  that  there  may  not  be  circumstances 
where  the  defendant  would  have  a  right  to  such  an  order.     But  it 
is  evident,  from  the  very  nature  of  things,  that  the  propriety  of 
such  an  order  must  usually  rest  largely  in  the  discretion  of  the 
trial  court,  and  it  would  only  be  in  case  of  a  plain  abuse  of  such 
discretion  that  we  would  interfere.     In  the  present  case,  we  think 
•the  court  very  properly  refused  to  direct  the  plaintiff  to  exhibit 
herself  to  the  jury  and  by-standers  by  walking  across  the  room. 
Such  an  act  would  have  furnished  tne  jury  uttle  or  no  aid  in 
determining  the  extent  or  character  of  her  injuries.    The  only 
fact  it  could  by  any  possibility  have  determinea  was  whether  or 
not  she  was  lame  or  "  limped,"  as  she  testified,  in  walking.     But 
there  was  already  ample  and  uncontradicted  evidence  of  this  fact 
Her  own  evidence  on  the  point  was  fully  corroborated  by  that  of 
three  or  four  other  witnesses,  her  neighbors  or  members  of  her 
family,  who  had  seen  her  almost  daQy  since  the  accident. 
Order  denying  new  trial  afiSrmed. 

General  Beferenoe*— In  a  suit  for  personal  injuries  it  has  been  held  ad- 
mittible  for  tiie  plaintifl  to  exhibit  his  wounds  or  other  injuries  to  the  jury. 
Molbadov.  Brooklyn  City  R.  Co.,  80  N.  T.  870.  In  a  proper  case  and  in 
order  to  promote  the  ends  of  justice,  the  plaintiff  in  such  suit  may  be  com- 
pelled by  the  court  to  submit  his  injuries  to  the  inspection  of  competent 
physicians  named  by  the  defendant.  Shroeder  v,  Chicago,  R.  I.  &  P.  It.  Co., 
47  Iowa,  875;  Atohjson,  T.  &  &  F.  B.  Co.  v.  Thul,  39  Kan.  406;  s.  o.  10  Am, 
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ftEng.  R.  R.  Gas.  788;  Walsh  17. Sajre,  62 How. Pr. 884;  White i7.101w»ifcBe 
GitT  K.  Co..  18  Am.  &  Eng.  R.  R.  Cas.  218. 

Bat  such  an  order  will  not  be  made  where  there  is  already  sofficiflnt  ev^ 
denoe  on  both  sides.  It  will  only  be  made  when  required  fully  to  elucidate 
the  question.  Lord  v,  Hannibal  &  St.  Joe  R.  Co.,  58  Mo.  509;  Skmx  GSty  ft 
Pacific  R.  Go.  v.  Finlayson,  18  Am.  &  Eng.  R.  R.  Cas.  68. 

In  view  of  the  above  authorities  and  in  analogy  to  them,  it  would  nsn 
dear  that  the  dedsioii  in  the  principal  case  is  right. 


Intebnational  &  Gbeat  Nobthebh  Bt. 

V. 
iBVOnL 

(Advanee  Caae,  Texas,  December  9, 1884.) 

Wheni  in  an  action  by  a  passenger  against  a  raihtMui  company,  tiie  only 
allegation  in  the  petition  with  respect  to  pain  and  suffering  occasioned  by 
injuries  for  which  suit  is  brought,  is  "  that  in  consequence  of  said  injuries 
the  plaintiff  was  confined  to  his  bed  under  treatment  of  phymcians  for  five 
or  SIX  weeks,  and  that  he  suffered  painfully  from  said  wounds."  plaintiff 
cannot  recover  for  mental  suffering. 

In  suit  for  a  personal  injury,  the  physician  attending  the  plaintiff  cannot 
be  asked  his  opmion  as  to  the  result  ii  the  treatment  adopted  by  liim  had 
been  continued  by  the  physician  succeeding  him  after  he  had  abandoned 
the  case,  when  such  evidence  does  not  go  to  show  that  the  subsequent  treats 
ment  rendered  permanent  the  injury  to  the  plaintiff. 

jF.  B.  Sexton^  for  appellant. 

TT.  B,  cfe  G.  O.  Wright  and  B,  A.  Stafford^  for  appellee. 

Statement, — Appellee  sued  the  appellant  for  damages  for  per- 
sonal injnry  caused  by  negligence  of  appellant  and  its  serrants 
and  agents,  alleging  that  about  the  26m  day  of  February,  1888, 
he  paid  the  fare  demanded  of  him  by  the  conductor  of  appellanf b 
train  for  a  first-class  seat  on  appellant's  train  from  Tyler  to  Min- 
eola ;  that  appellant,  through  said  conductor,  received  said  fare, 
and  thereby  agreed  to  safely  transport  and  deliver  appellee  at  the 

Sassenger  depot  of  appellant  in  Mineola ;  that  appellant  did  not 
o  this,  but  stopped  its  train  a  half  mile  from  the  depot,  and  the 
conductor  of  said  train  told  appellee  to  get  off,  that  the  train  would 
go  no  further ;  that  it  was  nigiit  when  the  cars  were  stopped,  and 
appellant,  in  getting  off  the  train  as  ordered,  could  not  see^ 
fell  and  was  injured.  Appellee  alleges  that  his  left  arm  wag 
fractured  at  the  elbow  joint ;  that  his  arm  is  now  stiff,  and  in 
consequence  of  his  saia  injuries  he  is  a  cripple  for  life ;  lays 
his  damj^es  at  $20,000. 

Appellant  pleaded  general  demurrer  and  general  issue;  alao 
alleged  contributory  negligence  of  appellee,without  which  he  would 
not  have  been  injured  ;  and  that  appellee  got  off  the  cars  of  appel- 
lant, of  his  own  volition,  sooner  than  was  necessary,  knowing  uiat 
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the  train  had  not  reached  the  depot  at  Mineola,  bnt  that  the  loc^ 
motive  pnlling  the  train  had  been  detached  temporarily  in  order 
that  different  cars  (the  train  being  a  freight  train,  as  well  known 
to  appellee)  might  be  moved  to  uieir  proper  places,  and  that  had 
appellee  remained  on  the  cars  a  few  minntes  longer,  he  would  have 
been  taken  to  the  depot ;  that  this  was  customary  with  the  tram 
on  ^which  appellee  was  traveling  on  its  arrival  at  Mineola,  and  this 
cnstoni  was  known  to  appellee ;  that  appellee  was  intoxicated,  and 
hj  his  own  recklessness  and  carelessness  brought  his  injury  on 
hunself,  etc 

A  trial  of  the  cause  resulted  in  a  verdict  and  judgment  for 
$8,000  against  appellant,  from  which  this  appeal  is  taken. 

Watts,  J.,  adopted. — This  is  an  action  resulting  from  personal 
injuries,  and  the  only  allegation  in  the  petition  with  respect  to 
pain  and  suffering  occasioned  by  the  injuries,  is  as  follows :  '^  That 
m  consequence  oi  said  injuries  he  was  confined  to  his  bed  under 
treatment  of  physicians  for  five  or  six  weeks ;  that  he  suffered 
painfully  from  said  wounds.''  Upon  the  trial  the  court  instructed 
the  jury  that,  in  estimating  the  damages,  to  consider  the  physical 
and  mental  pain  and  suffenng  occasioned  by  the  injury.  Appel- 
lant claims  tnat  there  is  no  auegation  in  the  petition  which  would 
authorize  a  recovery  for  mental  suffering,  and  that,  therefore,  the 
charge  is  erroneou£r  and  misleading. 

In  T.  &  P.  R  R  Co.  V.  Durrett  (57  Texas,  53)  it  is  said, 
^  Under  the  general  statement  of  the  grounds  of  injuir,  the  same 
being  sufficiently  specific  under  the  general  claim  for  (mmages,  all 
things  which  were  the  natural  result  of  the  act  made  the  basis  for 
damages,  could  properly  be  proved." 

It  is  a  familiar  doctrine,  and  one  well  established  by  adjudicated 
cases,  that  general  damages  are  such  as  necessarily  result  from 
the  injury  complained  of,  and  are  recoverable  under  the  general 
allegation  of  damage  without  being  specifically  alleged.  But  such 
damages  as  are  the  natural,  but  not  the  necessary,  result  of  the 
injury,  are  special  and  must  be  specifically  alleged  before  a 
recovery  can  be  had  therefor. 

A  pajrty  who  inflicts  an  injury  is  held  to  a  knowledge  of  all 
damages  that  necessarily  flow  from  the  injury,  and  of  these  he  is 
snfficiently  notified  by  the  general  allegations  of  damages; 
whereas  such  damages  as  are  not  the  necessary  sequence  of  the 
act  must  be  snecially  alleged  so  as  to  prevent  a  surprise  upon  the 
defendant,  liristol,  etc.,  Co.  v.  Gridley,  28  Conn.  201 ;  Yander- 
stioe  V.  Newton,  4  N.  Y.  130 ;  Baldwin  v.  N.  Y.  Nav.  Co.,  4  Daly 
K.  Y.  314 :  BurreU  v.  N.  Y.  &  S.  S.  Co.,  14  Mich.  34 ;  Lewis  v. 
Paull,  42  Ala.  186 ;  Lindsey  v.  Dempsey,  45  Ind.  247 ;  Gay  v. 
Vinter,  34  CaL  153 ;  Herin  v.  McCauffhan,  32  Miss.  17. 

It  ifi  also  well  settled  that  in  actions  for  personal  injury  the  com- 
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pensatory  damages  recoverable,  besides  pecuniary  loss,  also  indnde 
compensation  for  physical  pain  and  mental  suffering.  Hamilton 
V.  Third  Ave.  R  K  Co.,  53  N.  Y.  25 ;  Craker  v.  Chicago,  etc.,  R 
R.  Co.,  36  Wis.  637. 

While  mental  anguish  or  pain  may  naturally  result  from  a  per- 
sonal injury,  it  is  not  the  necessary  sequence  of  the  injury.  From 
contusions,  bruises  and  wounds  inflicted  upon  the  person,  ph^cal 
pain  is  not  only  the  natural,  but  often  the  necessary,  result  or 
sequence.  So  the  circumstances  accompanying  a  personal  injury 
might  be  such  as  to  show  that  it  was  done  with  the  intention  to 
degrade  or  humiliate,  vex  or  insult  the  party,  and  it  might  be 
claimed  with  some  show  of  reason  that  the  mental  suffering  would 
necessarily  result  from  the  injury ;  however,  we  are  not  called 
upon  to  decide  that  point,  as  no  such  circumstances  attended  the 
injury  complained  of  in  this  case. 

Here  mental  suffering  might  or  might  not  have  resulted  from 
the  injury ;  such  suffering  may  have  been  the  natural,  but  it  was 
certainly  not  the  necessary,  consequence  of  the  act  resulting  in  the 
assertea  injury.  Therefore,  under  established  rules  of  law,  to 
authorize  a  recovery  for  such  special  damages,  they  must  be 
specificallv  alleged.  And  the  allegation  that  appellee  '*  suffered 
painfully^'  from  the  injury,  while  suJBScient  to  authorize  a  recov- 
ery for  physical  pain,  would  not,  upon  any  reasonable  construction 
of  the  allegation,  embrace  or  include  mental  suffering. 

While  appellee  in  his  testimony  says  that  he  suffered  pain,  and 
still  so  suffers  from  the  injury,  yet  it  would  seem  that  he  had 
reference  to  physical  and  not  mental  suffering.  The  rule  with  ua 
is,  that  the  charge  of  the  court  must  agree  wim  the  allegationB  and 
proof ;  and  it  is  generally  considered  eround  for  reversal  to  sub- 
mit to  the  jury  an  issuQ  upon  which  there  has  been  no  evidence 
adduced,  or  to  charge  upon  an  issue  not  made  by  the  pleadings. 
Markhara  v,  Carothers,  47  Texas,  22 ;  Smith  v.  Montes,  11  Texas, 
24;  Austin  v.  Talk,  20  Texas,  164;  Andrews  v.  Smithwick, 
Idem,  111. 

Such  errors  in  the  charge,  while  generally  considered  grounds 
for  reversal  of  the  judgment,  still,  when  it  clearly  appears  from 
the  record  that  the  party  complaining  was  not  injured  thereby,  the 
errors  will  be  considered  and  treated  as  immaterial.  Consiaering 
the  nature  of  the  case,  and  the  manner  in  which  it  is  presented  by 
the  pleadings,  and  submitted  bv  the  charge,  we  cannot  with  any 
degree  of  certainty  determine  that  no  injury  resulted  to  appellant 
from  the  error  in  the  charge. 

It  is  claimed  that  the  court  erred  in  refusing  to  allow  the  wit- 
ness,  Dr.  A.  Patten,  to  answer  the  following  questions  propounded 
by  appellant,  to  wit :  "  If  the  plaintiff  had  pursued  the  treatment 
of  his  arm  which  you  directed  when  he  left  Mineola,  and  had  not 
changed  said  treatment  or  had  the  same  changed  by  applying  the 
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plaster  of  Paris  dressing  which  he  told  yon  was  applied  after  he 
ffot  to  Dallas,  would  he  or  not,  in  your  opinion,  have  regained  the 
roll  use  of  his  arm  ? " 

This  witness  was  one  of  the  physicians  who  attended  appellee 
immediately  after  the  injury  was  received,  and  he  had  fully  stated 
his  opinion  as  to  the  character  of  the  injury,  etc.,  as  to  its  being 
permanent  or  transitory  in  its  effects,  and  it  seems  very  clear  that 
the  evidence  sought  to  be  elicited  by  the  question  wduld  not  in 
any  way  tend  to  establish  or  refute  any  issue  in  the  case.  It  did 
not  tend  to  show  that  the  injury  was  rendered  permanent  by  the 
malpractice  of  the  physician  at  Dallas,  independent  'of  that 
inflicted  by  the  appellant  as  claimed  by  appellee.  Pierce  on  Eail- 
roads,  304;  Cooley  on  Torts,  683 ;  2  Thomson  on  Neg.  1091. 

Other  errors  assigned  need  not  be  considered ;  the  rules  of  law 
applicable  to  the  issues  presented  are  well  settled  by  many  adjudi- 
cated cases  in  our  own  reports.  In  our  opinion  the  court  erred  in 
the  charge  as  noted  above,  and  should  have  granted  the  motion 
for  a  new  trial.  Wherefore,  the  judgment  is  reversed  and  the 
cause  remanded. 

Eeversed  and  remanded. 

Damages  for  Mental  Pain  and  Angnlsh.— It  is  held  by  some  authoritieB 

that  in  ca-e  of  persouHl  injuries,  damages  are  recoverable  for  mental  pain 

and  anguish  as  distinguifihed  from  physical  suffering.    Paine  v.  Chi(^o, 

etc.,  R.  Co.,  45  Iowa,  569;  Chicago,  etc.,  R.  Co.  v,  Magg,  48111.  864;  McKm- 

^v.  Chicago,  etc.,  R.  Co.,  44  Iowa,  814;  Crakerv.  Chicago,  etc.,  R.  Co.,  86 

Wise.  657;  Sherley  v.  Billings,  8  Bush,  147;  Seger  v.  Burkhampstead,  22 

Conn.  290;  Masters  v,  Warren.  27  Conn.  298;  Canning  v,  Williamstown,  1 

Cash,  451;  Hamilton  v.  Third  Ave.  R.  Co.,  68  N.  Y.  25;    Quigley  t?.  Central 

Pac.  R,  Co.,  11  Nev.  850;  Stewart  v,  Ripon,  88  Wise.  587;  Penna.,  etc., 

Canal  Co.  v.  Graham  68  Pa.  St.  290;  Cooper  v,  MuUins,  80  Ga.  152;  Ware  v. 

8t.  Paul  Water  Co.,  1  Dill.  465;  Indianapolis,  etc.,  R  Co.  v.  Stables,  62  IlL 

SIS;  Wright  V.  Compton,  53  Ind.  887;  Peoria  Bridge  Assn.  v.  Loomis,  20111. 

236;  Oliver  v.  La  Valle.  86  Wise.  698;  Porter  v.  Hannibal  &  St.  Geo.  R.  Co., 

2  Am.  &  Eng.  R.  R.  Cas.  44;  Houston  &  T.  C.  R.  Co.  v.  Rand,  9  Am.  &  Eng. 

K.  R.  Gas.  899;  Dawson  v,  Louisville  &  N.  R.  Co.,  11  Am.  &  Eng.  R.  R.  Cas. 

184;  Klutts  V,  St.  Louis,  1  Mt.  &  Southern  R.  Co.,  11  Am.  &  Eng.  R.  R.  Cas. 

639;  International  &  Gt.  Northern  R.  Co.  v,  Kentle,  16  Am.  &  Eng.  R.  IL 

Cas.  337. 

According  to  some  authorities,  however,  no  damages  are  recoverable  for 
mere  mental  pain  or  anguish.  Such  damages  are  held  to  rest  upon  too 
Vpothetical  a  basis.  Smith  v.  Pittsburgh,  etc.,  R.  Co.,  28  Ohio  St.  10;  John- 
son t.  Wells,  6  Nev.  224;  Batteraon  v.  Chicago,  etc.,  R.  Qo.,  8  Am.  &  Eng. 
B.B.Oas.128. 
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Oexttrax  Railboad  of  Gbobgia 

Combs  et  aL 
(70  Georgia  BeporU,  688.) 

A  nilioad  oompany  which  sells  and  issaes  tickets  to  WMSongere  over  ito 
own  lines  of  road  and  lines  of  road  of  other  companies  (known  as  thnmck 
tickets),  ii\  liable  for  the  sure  and  safe  transportation  of  such  passengers  to 
the  point  of  destination,  notwithstanding  there  may  be  indorsed  or  pvinted 
on  the  tickets  so  sold  and  issued  a  notice  that  the  company  issuing  a&d  sell- 
ing such  tickets  shall  not  be  liable,  except  as  to  its  own  lines  of  road. 

The  agent  of  a  railroad  in  Atlanta,  Georgia,  sold  to  apassenger  a  ticket  to 
GalTeston,  Texas  (to  which  point  it  was  guaranteed  he  ooukf  go),  hv  wtj 
of  his  own  road  and  connecting  roads  to  IV  ew  Orleans,  and  tiience  by  the 
Moigan  line  of  steamers  to  Gkdveston,  and  upon  the  arrival  of  the  passenger 
in  New  Orleans  he  found  that  the  steamers  on  the  Morgan  line  nad  been 
taken  off;  if  there  were  other  routes  to  his  destination  open  to  him,  the 
measure  of  damages  which  he  could  reooyer  against  the  road  issoing  the 
ticket  would  be  what  it  would  have  cost  him  to  haye  reached  hla  destina- 
tion by  other  means  and  routes  than  the  Morgan  line,  including  reaaonalde 
pay  for  delays;  and  it  might  include,  also,  such  special  damages  aa  the  party 
may  haye  sustained  by  reason  of  such  delajr. 

If  it  should  appear  tnat  no  quarantine  existed  when  the  ticket  was  sold, 
and  that,  subsequently  to  the  purchase,  the  Morgan  line  of  steamers  was 
withdrawn,  in  consequence  of  the  preyalenoe  of  yellow  feyer  in  New 
Orieans,  then  the  purchaser  would  not  be  entitled  to  recoyer  anything. 

If  the  steamers  nad  been  withdrawn  when  the  ticket  was  purohaaeo,  and 
the  purchaser  proceeded  to  New  Orleans,  and  there  was  no  o12ier  conyenisnt 
and  expeditious  way,  then  the  measure  of  damages  would  be  the  eiqiensss 
of  die  purchaser  from  Atlanta  to  New  Orleans  and  back,  expenses  while 
there,  necessary  exxwnses  on  the  road,  and  the  loss  of  time  in  ™**"«g  the 
paaage  there  and  back. 

• 

Bepobtsd  in  the  decision. 

^on  (&  Oresha/Trij  for  plaintiff  in  error. 

ndoon  (&  Rutherford^  by  brief,  for  defendants. 

"Blandford,  J. — ^The  defendants  in  error  bronght  their  sepaiatB 
actions  in  the  superior  court  of  Bibb  county  against  the  plaintiff  in 
error,  in  which  each  alleged  that  he  made  a  contract  with  tne  defend- 
ant  (the  plaintiff  in  error),  that  for  and  in  consideration  of  the  sum 
of  thirty-five  55-1  (30  dollars,  it  would  transport  the  plaintiff  from  the 
city  of  Macon,  Georgia,  to  the  city  of  Galveston,  Texas;  that  he 

{)aid  said  amount  to  defendant,  and  that  defendant  issued  and  de- 
ivered  to  plaintiff  a  ticket,  with  certain  coupons  attached ;  that 
plaintiff  traveled  and  was  transported  on  said  ticket  as  far  as  the 
city  of  New  Orleans ;  that  part  of  the  ticket  so  purchased  was  over 
the  Morgan  line  from  New  Orleans  to  Gulveston ;  that  he  left  the 
city  of  Macon  on  the  20th  of  August,  1879,  and  followed  the 
directions  given  him  by  defendant,  reaching  New  Orleans  on  the 
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Slst  of  Angofit,  1879,  and  there  the  defendant  failed  and  refused 
to  cany  him  farther  on  his  jonmey,  and  the  Morgan  line  failed 
and  rerosed  to  carry  plaintiff  from  New  Orleans  to  Galveston. 
And  it  -was  further  averred  that  there  was  no  steamer  running  on 
the  Morgan  Une  from  New  Orleans,  and  had  not  been  for  a  long 
time  boTOre  the  iflflpiiig  of  said  ticket  and  the  making  of  the  con- 
tract, and  that  fact  defendant  knew  before  it  sold  the  ticket 
Theee  are  all  the  allegations  in  the  declaration  material  to  be  con- 
sidered by  this  court. 

The  defendant  in  the  court  below  and  plaintiff  in  error  in  this 
court  filed  a  plea  of  the  general  issue. 

The  plaintiff,  Combs,  was  sworn  as  a  witness  in  behalf  of  plain- 
tifiEa,  and  he  testified  that  he  wanted  to  go  to  Texas  for  the  purpose 
of  buying  ponies  or  horses,  in  the  summer  or  winter  of  1879, 
and  H;hat  he  and  Richards  went  to  the  Central  Bailroad  depot  in 
Macon,  and  asked  the  ticket  agent  as  to  which  was  the  best  way 
to  get  to  Glalveston,  and  whether  they  could  get  tickets   to 

fo  mrough  on.     "  He  told  us  he  could  sell  us  tickets  by  way  of 
lew  Orleans  to  Galveston,  and  did  sell  one  to  witness  and  ilichaids 
for  thirty-five  dollars  each."    Witness  identified  two  tickets  shown 
him,  and  said  that  ^' these  are  parts  of  the  two  tickets  sold  to  us 
by  the  agent  of  the  Central  Kailroad,"  and  were  the  parts  they 
were  not  able  to  use.     They  started  to  Gkdveston  on  tne  tickets 
which  they  bought,  and  went  as  far  as  New  Orleans ;  and  when 
they  arrived  there  and  presented  the  tickets,  the  agent  of  the 
Korean  line  of  steamers  informed  them  the  steamers  were  not 
ronnmg.    "  When  we  found  we  could  not  go  on  to  Galveston,  we 
stayed  m  New  Orleans  two  days  and  nights,  and  then  returned  to 
^Uaoon.    We  paid  two  dollars  a  day  f  or  ooard  each  day  we  stayed 
in  New  Orleans,  and  we  paid  twenty-four  dollars  each  for  tickets 
back  to  Macon,"  sixteen  dollars  each  for  expenses  on  the  road 
Ibere  and  back ;  their  time  was  worth  each  ten  dollars  per  day ; 
that  they  were  gone  six  days.     Upon  cross-examination,  stated 
that  ticket  agent  did  not  say  anything  to  him  about  not  being  able 
to  go  to  New  Orleans  by  Memphis,  but  heard  some  conversation 
be^een  him  and  Mr.  Kichards  about  going  by  Memphis,  but  do 
not  know  what  it  was.     Did  not  hear  Mr.  Hoge,  the  agent,  sav  he 
eould  not  sell  us  tickets  by  way  of  Memphis,  on  account  of  yellow 
fever  being  there,  and  the  tickets  had  been  taken  off  of  sale ;  nor 
did  I  hear  nim  say  he  did  not  know  whether  we  could  get  through 
New  Orleans  or  not,  as  he  had  not  been  officially  notified  to  take 
the  tickets  off  sale.     Does  not  reme'mber  what  month  this  occurred 
in,  but  thinks  it  was  in  the  winter  time.     On  looking  at  the  date 
of  the  ticket,  said  it  was  in  August,  but  afterwards  said  he  thought 
it  was  in  the  winter  time.     His  meals  on  the  way' to  New  Orleans 
coBt  fifty  cents  each ;  remembers  no  other  item  of  expense  going 
to  make  up  the  sixteen  dollars,  except  prize  candy  ana  other  such 
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things  bought  on  the  cars ;  was  a  horse  drover,  and  was  certain 
he  could  make  ten  dollars  a  day. 

The  plaintiffe  introduced  in  evidence  two  coupons  of  tickets 
from  New  Orleans  to  Galveston,  copy  of  which  is  as  follows : 

"  Central  Railroad  of  Georgia.  First  Class.  Galveston,  Texas, 
via  C.  of  G.,  C.  &  W.,  W.  of  A.,  L.  &  K,  T.  M.  L.  T.  Co.  Issued 
by  the  Central  Railroad  of  Greorgia.  Good  for  one  first-clas 
passage  to  Gralveston,  Texas,  when  officially  stamped,  and  sub- 
ject to  the  following  contract :  1st — In  selling  this  ticket,  this 
company  acts  as  agent,  and  is  not  responsible  beyond  its  own  line,'' 
etc. 

Stamped  on  the  back  of  each,  ticket  and  coupon : 

"Central  Railroad  of  Georgia.  S.  C.  Hoge,  agent.  August 
20,  1879." 

The  defendant  introduced  S.  C.  Hoge,  who  was  sworn,  and  he 
testified  that  he  was  the  agent  of  the  (Antral  Railroad  at  Maoon ; 
sold  two  tickets  in  August,  1879,  to  two  men,  who  said  they  wanted 
to  go  to  San  Antonio,  TexaB,  by  way  of  Galveston ;  did  not  know 
whether  plaintiff  was  one  of  the  men,  but  these  are  the  tickets 
which  he  sold ;  recognizes  the  stamps  and  remembers  the.  date  on 
them ;  it  was  in  August,  1879.  They  asked  witness  if  he  could 
sell  them  tickets  by  Memphis  to  Galveston  ;  he  informed  them  he 
could  not,  as  there  was  yellow  fever  there ;  the  place  was  quaran- 
tined, and  we  had  been  notified  to  take  the  tickets  oft  sale.  He 
then  asked  witness  if  there  was  any  other  route  they  could  get 
tickets,  so  as  to  go  through  on  same  tickets.  Witness  replied  t£at 
he  could  sell  them  tickets  through  New  Orleans,  but  he  did  not 
know  whether  they  could  get  through  or  not,  on  account  of  die 
yellow  fever  being  there.  Witness  knew  that  the  yellow  fever 
was  there  as  well  as  at  Memphis.  Witness  told  them  that  he  had 
not  been  notified  to  take  the  tickets  off  sale  by  that  route,  and, 
therefore,  he  had  to  sell  them  the  tickets ;  but  he  did  not  tell 
them  they  could  go  through  on  the  tickets  ;  simply  told  them  iie 
was  doubtful  about  it.  Some  time  after  this,  the  same  men  who 
bought  the  tickets  came  and  demanded  a  refunding  of  their  monej, 
as  they  said  they  could  not  get  through  New  Orleans  on  them; 
they  were  referred  to  Major  Shellman. 

Major  N.  T.  Shellman  was  introduced  and  sworn  as  a  witneei 
for  defendant,  and  he  testified  that  he  was  the  general  a^entof  the 
Central  Railroad  at  Macon,  in  1879 ;  he  remembered  tne  plaintifi 
coming  to  him  to  take  up  the  coupons  of  the  two  tickets,  and  to 
reimburse  them  for  their  expenses  in  going  and  returning  from 
New  Orleans,  as  they  had  not  been  enabled  to  go  furmer  on 
account  of  the  Morgan  line  of  steamers  being  quarantiaed  or 
stopped  by  the  prevalence  of  yellow  fever  at  New  Orleans.  Wt- 
ness  refused  to  pav  them,  and  referred  the  matter  to  Mr.  Smith, 
who  had  charge  of  the  passenger  business  of  the  road. 
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A  letter  was  received  from  Mr.  Smith,  and  it  was  read  to 
Combs,  -who  seemed  to  be  acting  for  himself  and  Richards.  Wit- 
ness proposed  io  pay  twenty-five  50-100  dollars  for  the  unused 
portion  of  the  tickets,  not  becanse  the  road  was  bound,  but  in 
order  to  settle  the  matter.  Combs  refused  to  settle,  and  the  suit 
was  brought. 

This  is  aU  the  testimony  submitted  by  the  parties  in  this  case ; 
and  as  the  cases  of  Combs  and  Bichards  were  the  same  in  all 
respects,  by  consent  of  the  parties,  the  two  cases  were  tried  toge- 
ther, and  a  verdict  was  rendered  in  each  case  for  the  sirni  of  one 
hundred  and  thirty-nine  55-100  dollars. 

The  defendant  moved  for  a  new  trial  on  several  grounds — 
1.  Because  the  court  erred  in  charging  the  jury,  "  If  you  be- 
heve  that,  at  the  time  the  contract  was  made,  these  men  were 
notified  that  they  could  not  get  through  New  Orleans  to  Galves- 
ton, and  they  agreed  to  take  the  risk  to  see  whether  they  could 
?;o  through  or  not,  then  they  are  not  entitled  to  recover.     It  is 
or  you  to  say  whether  that  was  the  contract  or  not.    If  the  agent 
of   the  railroad  simply  expressed  a  doubt  as  to  their  getting 
through,  and  they  did  not  a^ee  to  take  the  risk,  then  the  railroad 
is  still  Imble  for  the  actual  damages,  whatever  they  may  be." 

2.  Because  the  court  erred  m  charging  the  jury  as  follows : 
"  I  charTO  you  they  are  entitled  to  recover  expenses  from  here  to 
New  Orleans  and  back,  expenses  while  there  and  necessary  ex- 
penses on  the  road,  also  to  recover  the  loss  of  time  in  making 
passage  there  and  back." 

3.  Because  the  jury  found  contrary  to  the  following  charge : 
"  If  you  believe  these  men  niade  this  contract  with  the  railroad 
company,  or  its  agents  in  Macon,  for  the  sale  of  tickets,  and  thev 
agreed  to  transport  them  from  Macon  to  Galveston,  then  the  rail- 
road is  bound  to  do  so,  unless  from  providential  cause  or  some- 
thing of  that  sort,  and  if  they  did  not  do  it,  then  the  plaintifis  are 
entitled  to  recover  the  actual  damage  which  they  have  sustained 
by  reason  of  the  railroad  company  not  having  compUed  with  its 
part  of  the  contract." 

4.  Because  the  jury  found  contrary  to  the  evidence  and  against 
the  weight  of  evidence. 

5.  Because  the  jury  found  contrary  to  law  and  the  equity  and 
justice  of  the  case. 

The  court  overruled  the  motion  for  a  new  trial,  and  error  to 
this  court  is  assigned  upon  exceptions  to  this  ruling. 

There  are  several  questions  made  by  this  record.  First,  is  a 
railroad  company  which  sells  and  issues  tickets  to  passengers  and 
persons  over  its  own  Unes  of  road  and  the  lines  oi  road  of  other 
companies,  known  as  through  tickets,  Uable  for  the  sure  and  safe 
transportation  of  such  passengers  or  persons  to  the  point  of  desti- 
'  nation,  notwithstanding  there  may  be  endorsed  or  printed  on  the 
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tickets  so  sold  and  issued,  ^^  that  the  company  issuing  and  selliiiff 
such  tickets  shall  not  be  liable  except  at  to  its  own  line  of  road ! 
It  has  been  held  by  this  court  that,  when  a  passenger  with  a 
through  ticket  over  a  connecting  line  of  railroads  che^  his  bag- 
gage at  the  starting  point  through  to  his  destination,  and  npcm 
arriving  it  is  damagea  and  has  been  broken  open  and  robbed,  he 
may  sue  the  road  which  issued  the  check,  or  he  may  sue  the  road 
delivering  the  baggage  in  bad  order.  Wolff  v.  Central  Bailroad 
Company,  68  Ga.,  653 ;  s.  c.  6  Am.  &  Eng.  R.  R,  Gas.  441 ; 
Hawley  v.  Screven  et  al.,  rec'rs,  62  Ga.,  347.  In  2  Eedfield  on 
Railways,  p.  292,  Sec.  201,  it  is  stated  "  that  taking  pay  and  giving 
tickets  or  checks  through  for  the  carriage  of  baggage  of  passen- 

firs,  binds  the  first  company,  ordinarily,  for  the  entire  route." 
et  this  author,  who  cannot  oe  considered  as  having  any  bias  or 
rejudice  against  these  corporations,  does  not  assign  any  reason 
or  the  dictmn  above.     He  contents  himself  with  citing  the  case 
of  McCormick  v.  Hudson  River  Railway,  4  E.  D.  Smith,  181. 

It  may  be  verv  safely  assumed  from  these  decisions  that  the 
law  of  this  State  is  that,  when  a  railroad  company  issues  and  sella 
a  ticket  over  its  own  lines  of  road,  and  over  the  lines  of  othev 
roads  to  a  point  designated,  such  company  is  liable  to  the  passen- 
ger thus  purchasing  such  ticket,  who  checks  his  baggage  through 
on  the  line  indicated  in  the  ticket,  for  the  safe  and  secure  carriage 
and  transportation  of  such  baggage.     And  if  the  railroad  oom- 

Eany  would  be  liable  for  the  safe  and  secure  transportation  of  the 
aggage  of  a  passenger,  which  is  but  a  convenience  and  incident 
of  uie  passenger,  it  cannot  be  very  readily  perceived  why  such 
company  shoula  not  be  liable  for  the  safe  and  secure  carriage  and 
transportation  of  the  passenger  himself.  Why  is  the  companv 
thus  contracting  liable  for  the  transportation  of  the  passengers 
baggage?  Is  it  not  because  such  is  the  undertaking  of  such 
company? 

In  the  case  of  Illinois  C.  R.  R.  v.  Copland,  24  HI.,  338,  the 
Supreme  Court  of  that  State  say  this :  "  We  hold  the  ticket  and 
the  check  given  by  this  company,  and  produced  in  evidence,  im- 
ply a  special  undertaking  to  carry  the  passenger  to  St.  Louis,  via 
the  Terre  Haute  and  Alton  Railroad,  and  his  baggage  also.  The 
ticket  is  what  is  known  as  a  through  ticket,  and  l£e  ^eck  denotes 
that  the  baggage  is  checked  from  Chicago  to  St  Louis,  and  bodi 
inform  the  passeci^r  that  the  Illinois  Central  has  running  con- 
nections with  the  Terre  Haute  and  Alton  road,  and  that  they  can 
and  will  deliver  the  passenger  and  baggage,  by  means  of  this  con- 
nection, at  St.  Louis.  The  ticket  and  check  are  both  issued  by 
the  Illinois  Central ;  they  are  the  evidence  of  the  contract  made 
with  them,  and,  in  effect,  speak  this  language :  ^  If  you  will  buy  this 
ticket,  we  will  carry  you  safely  to  St.  Ix>ms,  and  your  baggage 
also ;  the  terminus  of  our  road,  by  means  of  our  connection  wiui 
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Terro   Haute  and  Alton  Eoad,  is  at  St.  Louis,  and  we  guarantee 

to  you   jour  safe  arrival  there  with  your  baggage    *    *    *    * 

whether  we  run  our  own  cars  through  or  take  those  of  the  other 

road  at  the  point  of  intersection.     You  pay  through,  and  you  and 

your   ba^age  shall  be  carried  through.'    This  is  the  contract 

evidenc^  we  think,  by  the  ticket  and  check."    What  a  close 

analogy  between  the  case  under  consideration  and  the  Illinois 

case  above  cited !    And  the  reason  for  the  rule  is  well  stated. 

You  pay  your  money  to  go  through,  and  the  company  receiving 

it  giiarantees  to  you  that  you  shall  go  through  safely ;  it  is  an 

implied  special  contract,  and  it  is  not  limited  by  any  statements 

'wntten  or  printed  on  the  check  or  ticket  not  signed  by  the  paeh 

fienger.     In  support  of  this  doctrine,  see  Quimby'-w.  Vanderbilt, 

17  N.  Y.,  306  ;  also  Kessler  v.  K  Y.  C.  E.  R,  7  Lansmg,  N.  T., 

«2.     CJode  of  Ga.,  Sec.  2,068. 

There  is  no  error  in  the  several  rulings  of  the  court  below, 
.    except  as  to  the  rule  given  in  charge  to  the  jury  upon  the  measure 
of  damages  in  this  case.    The  court  instructed  the  jury  that,  if 
file  plaintifis  were  entitled  to  recover,  they  could  recover  the  pas- 
fiajge  money  from  Macon  to  "New  Orleans  and  back,  expenses  in 
New  Orleans,  and  expenses  on  the  passage  and  reasonable  com- 
pensation for  the  time  employed  in  the  journey.    This  is  not  the 
correct  rule  of  damages  in  this  case.    It  is  not  shown  by  plaintifb 
that  they  made  any  attempt  to  reach  Galveston,  except  by  the 
Morgan  line  of  steamers ;  and  it  does  not  appear  that  there  was 
no  other  means  by  which  they  could  have  reacned  Galveston,  the 

Soint  plaintiff  in  error  had  guaranteed  they  should  go.      The 
eclaration  of  plaintiffs  does  not  so  state,  but  avers  the  steamers 
on  the  Morgan  line  had  been  taken  off.     It  may  be  there  were 
other  routes  open  at  the  time ;  and  in  such  case  the  measure  of 
damages  would  be  what  it  would  have  cost  them  to  have  reached 
their  destination  by  other  means  and  other  routes  than  the  Mor- 
gan line  of  steamers,  including  reasonable  pay  for  delays ;  and  it 
might  be  also  for  such  specif  damage  the  party  may  have  sus- 
tained by  reason  of  such  delay.    This  would  have  been  the  proper 
measure  of  damages  under  tne  facts  in  this  case.    If  it  should 
appear  upon  anoSier  trial  that  no  quarantine  existed  when  the 
tickets  were  sold,  and  that,  subsequent  to  the  purchase  of  the 
tickets  by  defendants  in  error,  the  Morgan  line  of  steamers  were 
withdrawn,  in  consequence  of  the  prevalence  of  yellow  fever  in 
New  Orleans  or  elsewhere,  then  the  plaintifEs  in  the  court  below 
would  not  be  entitled  to  recover  anything.    If,  however,  it  shall 
be  made  to  appear  on  the  next  trial  that  the  steamers  had  been 
withdrawn  wnen  they  purchased  their  tickets,  and  they  proceeded 
to  New  Orleans  on  their  journey,  and  there  was  no  other  con- 
cement  and  expeditions  way  by  which  they  could  reach  Galves- 
ton, then  they  would  be  entitled  to  their  expenses,  and  the  rule 
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given  by  the  court  below  as  to  the  meajBiire  of  damages  woTild  be 
applicable. 
Judgment  reversed. 

Bailroad  Gompany  Sellinfr  Throngh  Ticket  Liable  Bejond  its  Owm 
Lliie. — In  some  States  it  has  oeen  held  that  when  a  railroad  company  sells 
a  ticket  over  connecting  roads  to  a  point  beyond  its  own  Ime,  it  is  liable  for 
the  performance  of  the  contract  of^  transportation  through  to  the  poini  of 
destination.  It  must  therefore  respond  in  damages  in  the  event  of  the  in- 
jury or  delay  of  a  passenger  before  reaching  his  destination  at  some  point 
beyond  its  own  line.  Candee  v.  Pennsylvania  B.  Ck>.,  21  Wis.  582;  Weed  t. 
fiaxatoga,  ete.,  B.  Go.,  19  Wend.  684;  Illinois,  etc.,  B.  Ck>.  v.  Ck>peland,  24 
CL  887;  Nagat  v.  Boston,  etc.,  B.  Co.,  7  Allen,  829;  Croft  v.  Baltimore,  etc, 
B.  Co.,  1  McArthur,  492;  Bumell  v.  New  York,  etc.,  B.  Co.,  45  N.  T.  184; 
Ward  V.  Vanderbilt,  4  Abb.  App.  Dec.  421;  Williams  r.  VanderbUt,  28  K. 
T.  217;  Wilson  v.  Chesapeake,  etc.,  B.  Co.,  21  Oratt.  654;  Carter  v.  Peck,  4 
Sneed,  202;  Quimby  v.  Vanderbilt,  17  N.  Y.  806;  Hart  v.  Benssalaer,  etc., 
B.  Co.,  19  Wend.  534;  Gary  t?.  Cleveland  B.  Co.,  29  Barb.  85. 

Such  is  the  effect  of  the  English  autiiorities.  Kent  v.  Midland  B.  Ca,  L 
B.  10  Q.  B.  1;  Great  Western  B.  Co.  v.  Blake.  7  H.  &  N.  986;  l^tton  v.  Hid. 
land  B.  Co.,  4  H.  &  N.  614;  Buxton  v.  North  Eastern  B.  Co.,  L.  B.  8  Q.  E 
649. 

Bailroad  Company  may  Bind  Itself  by  Contract  to  Transport  Pmwb- 

ger  Berond  its  own  Line. — Bailroad  companies  have  in  some  caaeB  at- 
3mpted  to  set  up  the  defence  of  ultra  vires.  This  defence  has  not,  how- 
ever, been  favorably  received.  It  is  usually  held  that  railroad  companieB 
have  power  to  contract  to  carry  passengers  beyond  their  own  lines.  Wneeler 
V,  San  Francisco,  eto..  B.  Co.,  81  Cal.  46;  Nashville,  etc.,  B.  Ca  v.  Spray- 
berry.  9  Heisk.  852;  Gary  v.  Cleveland  B.  Co.,  29  Barb.  85;  Candee  v.  Penns. 
B.  Co.,  21  Wis.  682;  Wilson  v.  Chesapeake,  eto.,  B.  Co.,  21  Gratt.  654. 

And  see  Bissell  v.  Michigan,  eto.,  K.  Co.,  22  N.  Y.  258;  Buffett  v,  Tnj, 
eto.,  B.  Co.,  40  N.  Y.  168. 

Authorities  Denying  the  Existence  of  Extra  Terminal  Liability  ra 
Through  Ticket. — ^According  to  some  authorities,  where  a  coupon  ticket 
is  issued  in  the  usual  form  over  several  connecting  roads,  the  contract  of 
transportation  over  each  road  is  separate.  The  company  selling  the  ticket 
is  not  therefore  responsible  for  injuries  or  detentions  occurring  beyond  its 
own  line.  Hood  v.  New  York,  eto.,  B.  Co.,  22  Conn.  1;  Knight  v.  Foitland, 
eto.,  B.  Co.,  66  Me.  285;  Nashville,  eto.  J^t  Co.  v.  Spraybeny,  9  Heisk  858; 
Fustenheim  v.  Memphis,  eto.,  B.  Co.,  9  Heisk.  288;  Pennsylvania  B.  B  Ca 
V,  Conn^,  aupra. 

When  Passenger  Holds  Throngh  Ticket,  ComfMiny  in  Fault  is  lAMp 
for  Injuries. — ^In  any  event,  if  a  party  buying  a  ticket  such  as  above  de- 
scribed is  injured  at  some  point  beyond  the  line  of  the  company  from  whom 
he  bought  the  ticket,  he  may  elect  to  sue  the  company  through  the  fault  oi 
which  he  has  been  injured.  Chicago,  eto.,  B.  Go.  v.  Fahey,  63  BL  81;  Schop- 
man  v.  Boston,  eto.,  B.  Co.,  9  Gush.  24;  Glasoo  v.  New  York,  etc,  B.  Co., 
86  Batfo.  657. 


Johnson 

V. 

Philadelphia,  WrLMmoTON  &  Baltdiobe  BAiLaotAD  Oa 

{Advance  Case,  Maryland,  1884.) 

Plaintiff  bought  an  excursion  ticket  at  a  reduced  rate,  which  oontained 
*on  its  face  the  stipulation  that  it  was  good  only  for  a  continuous  trip 
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between  the  points  named,  and  attempted  to  use  it  on  a  train  that  did  not 
make  the  w^hole  trip,  and  was  put  off  the  train. 

Heid^  that  since  the  ticket  was  bought  at  a  reduced  rate  and  accepted,  the 
purchaser  was  bound  by  the  stipulations  on  its  face,  and  was  properly- 
ejected  from  a  car  on  which  the  ticket  did  not  entitle  him  to  ride. 

Constahle  <&  WcurbvHon^  for  plaintiff  in  error. 

Jones  dk  Evcma^  for  defendant  in  error. 

J'  ' 

MiLXiEB,  J. — This  snit  was  brought  by  the  appellant  against  the 
appellee  to  recover  damages  for  having  been  wrongfully  ejected 
from  its  cars.     The  declaration  alleges  that  on  the  23d  of  May, 
1883,  the  plaintiff  purchased  from  the  defendant  an  excursion 
ticket  from  Elkton  to  Philadelphia  and  return,  whereby  the  de- 
fendant became  boxmd  to  carry  him  safely  over  its  road  on   this 
trip,  and  treat  him  civilly  and  properly,  but  the  defendant  had 
rude  and  incompetent  servants  on  the  train  and  in  charge  thereof, 
who  refused  to  allow  him  to  ride  on  its  road,  dragged  him  from 
his  seat,  expelled  him  from  the  train,  and  other  wrongs  to  the 
plaintiff  then  and  there  did. 

Instead  of  meeting  this  simple  case  with  the  plea  of  non  cut,  and 
trying  it  upon  issue  joined  on  that  plea,  the  docket  entries  show 
there  was  an  extraominary  number  of  special  pleas  and  replica- 
tion, a  part  of  which  only  are  contained  in  the  record.  It  con- 
tains only  four  lengthy  pleas  and  five  similar  replications,  to  which 
numbers  they  had  been  reduced  by  the  withdrawal  of  the  others, 
there  having  been  originallv  eight  pleas  and  many  more  replicar 
tions.  The  court  overruled  the  demurrers  to  these  four  pleas,  sus- 
tained the  demurrers  to  the  five  replications  and  gave  judgment 
for  the  defendant,  from  which  the  plaintiff  has  taken  this  appeaL 
From  this  we  infer,  though  it  is  not  so  stated  in  the  record,  that 
the  plaintiff  did  not  wish  to  amend  or  answer  over,  and  was  wil- 
ling that  final  judgment  should  be  given  for  the  defendant, 
relying  upon  the  success  of  his  effort  to  reverse  the  ruling  of  the 
coort  upon  these  demurrers. 

It  is,  therefore,  our  duty  to  pass  upon  the  sufficiency  of  these 
pleadings,  but  before  examimng  them,  it  becomes  important  to 
ascertain  the  rights  and  obligations  of  the  plaintiff  under  the 
ticket  which  he  purchased. 

This  ticket  is  set  out  verbatim,  twice  in  the  pleas  and  once  in 
the  replications,  and  it  consists  of  two  connected  parts,  on  the  first 
of  which  there  are  printed  below  the  name  of  the  defendant  the 
terms  ''  Excursion — ^Elkton  to  Philadelphia — subject  to  conditions 
named  in  contract.  Ifot  good  to  stop  off."  And  on  the  second, 
ak)  below  the  name  of  the  defendant,  the  terms,  "  Three  days' 
excuraion.  Betum  coupon.  Philadelphia  to  Elkton ; "  and  then 
Mows  this  contract :  ^^  In  consideration  of  the  reduced  rate  at 
which  this  ticket  is  sold,  it  is  agreed  that  it  shall  be  used  within 
18  A.  &  E.  B.  Gas.— 20. 


fl 
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three  days,  including  the  day  of  sale  as  stamped  on  the  back,  tor 
a  continuoas  trip  only,  and  by  its  acceptance  the  parchaaer  be- 
comes a  parW  to  and  binds  himself  to  a  compliance  vrith  these 
conditions.     It  is  not  transferable  nor  good,  to  stop  off." 

We  find  no  difficulty  in  construing  this  contract.  The  condi- 
tions that  the  ticket  shall  be  used  "  for  a  continuous  trip  only,  and  is 
not  good  to  stop  off,"  means  that  a  purchaser  who  accept  and  uscb 
it  is  bound  to  take  a  train  whicn  will  carry  him  continuooslj 
through,  from  one  city  to  the  other,  both  in  going  and  retoming, 
and  not  to  stop  off  at  an  intermediate  station  while  going  either 
way,  and  the  obligation  of  the  company  is  to  carry  him  ssSely  and 
to  furnish  trains  which  will  thus  carry  him  continuously  from  one 
place  to  the  other. 

In  Pennington  v.  Phila.,  Wil.  &  B.  R.  E.  Co.,  supra,  the  party 
attempted  to  use  the  return  coupon  of  similar  ticket  after  the  ex- 
piration of  the  three  days,  and  it  was  held  that  the  limitation  as 
to  time  was  good  and  binding  upon  him,  notwithstanding  there  was 
proof  that  he  never  read  the  ticket,  and  that  the  agent  who  sold  it 
to  him  told  him  it  was  "  good  until  used." 

In  that  case  we  decided  that  where  a  ticket  is  sold  at  lees  than 
the  usual  rates,  on  certain  conditions  as  to  its  use,  if  the  purchaser 
accepts  and  uses  it,  he  makes  a  contract  with  the  company  accord- 
ing to  the  terms  stated,  and  the  reduction  in  the  fare  is  the  consid- 
eration for  his  contract ;  and  that  after  he  has  availed  himself  of 
this  reduction  by  using  the  ticket  to  make  the  trip  one  way,  it  is 
too  late  for  him,  on  -liis  return,  to  allege  that  he  did  not  know 
on  what  terms  the  reduction  was  made,  wnen  he  had  ample  oppor- 
tunity of  learning  them  from  the  ticket  in  his  possession.  Ac- 
cording to  the  law  thus  stated,  the  plaintiff  was  bound  to  obeerre 
all  the  conditions  expressed  on  the  face  of  his  ticket,  and  could 
not  hold  the  defendant  to  any  other  terms  than  those  thns  stated; 
and  this  being  so,  there  is  not  much  difficulty  in  disposing  of  these 
pleadings. 

The  substantial  averments  of  the  pleas  are  that  the  plaintiff 
purchased  and  accepte'U  this  ticket,  and  on  the  same  day  took  pa^ 
sage  on  a  train  which  carried  him  directly  through  from  Elkton  to 
Philadelphia,  and  on  this  side  gave  up  to  the  conductor  the  first 
part  of  his  ticket ;  that  on  the  next  day  at  Philadelphia  he  got  on 
a  train  which  did  not  run  as  far  as  Elkton,  and  was  only  intended 
%nd  advertised  to  run  to  Wilmington,  all  of  which  he  well  knew 
at  and  before  the  time  he  entered  said  train  ;  that  he,  moreover, 
entered  this  train  with  the  purpose  and  intention,  not  to  make  a 
continuous  trip  to  Elkton,  but  to  stop  off  at  an  intermediate  sta- 
tion ;  that  after  the  train  had  started,  and  before  it  had  reached 
South  street  station  in  Philadelphia,  the  plaintiff,  on  demand  of 
the*  conductor,  showed  him  for  nis  passage  the  return  conpon  of 
this  excursion  ticket,  and  announced  his  intention  not  to  make  a 
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eontiiiTioiiB  trip  to  Elkton,  but  to  stop  off  at  an  intermediate  star 

tion  and  to  use  this  coupon  for  that  purpose ;  that  the  conductor 

thereupon  informed  him  that  this  coupon  was  not  good  for  that 

train,  -which  ran  only  to  Wilmington,  nor  for  the  purpose  of  stop-* 

ping  off,  and  told  him  he  must  pay  his  fare  or  produce  a  proper 

ticket  to  the  station  he  intended  to  stop  at,  which  he  refused  to 

do ;  that  the  conductor  then  told  him  if  he  would  neither  pay  his 

fare  nor  produce  a  proper  ticket,  he  must  leave  the  train  at  ^uth 

street  station,  and  when  the  conductor  gently  laid  his  hands  upon 

him  to  remove  him  at  that  station,  he  resisted  violently,  rendering 

it  necessary  for  other  agents  to  be  called  to  assist  the  conductor, 

and  they  put  him  oS^  usin^  no  more  force  than  was  absolutely 

necessary  to  overcome  his  resistance  and  effect  his  removal. 

Now,  in  view  of  what  we  have  already  said  as  to  the  binding 
effect  of  the  conditions  attached  to  this  ticket,  it  is  plain  that  the 
facts  thus  stated  in  these  pleas  afford  a  complete  defense  to  the 
case  made  by  the  declaration.  The  question  then  is,  do  the  repli- 
cations set  out  a  sufficient  answer  to  this  defense  ?  The  rephcar 
tions  fail  to  traverse  any  of  the  facts  stated  in  the  pleas,  and  the . 
plaintiff  is,  therefore,  held  to  the  admission  that  they  are  true, 
under  the  rule  that  every  pleading  is  taken  to  confess  such  trav- 
ersable matters  alleged  on  the  other  side  as  it  does  not  traverse. 
Stenhen's  PL  216. 

The  only  answer  to  these  admitted  facts*,  made  by  the  replicar 
tions  and  relied  on  by  the  appellant's  counsel  in  their  brief,  is 
what  is  stated  in  two  of  them,  and  this,  as  to  the  first,  is  substan- 
tially as  follows  :  That  the  defendant  had  established  at  its  Broad 
street  station  in  Philadelphia  a  system  for  the  management  of  its 
passenger  traffic,  by  which  passengers  were  not  allowed  to  act  on 
their  own  judgment  in  getting  on  the  cars,  but  the  defendant 
itself  undertook,  by  means  of  its  agents,  called  gatekeepers,  to 
9mpL  passengers  holding  tickets  to  the  proper  train ;  tliat  plaintiff 
wishing  to  return  toward  Elkton  to  Chester,  a  station  on  defend- 
.   ant's  road  between  Philadelphia  and  Wilmington,  went  to  one 
of  these  gatekeepers,  who  examined  his  ticket  and  negligently 
assigned  mm  to  tne  wrong  train.     The  other  states  substantially 
the  same  facts,  and  alleges  that  it  was  the  duty  of  the  gatekeepers 
to  inspect  the  tickets  of  all  passengers,  and  m  case  a  passenger 
held  a  ticket  which  the  agent  believed  entitled  him  to  a  ride  on 
the  train  about  to  be  despatched,  to  admit  such  person  through 
i         the  gate  and  into  the  train  as  a  passenger  thereon  ;  that  the  gate- 
keeper inspected  plaintiff's  ticket,  and,  believing  him  entitled  to 
ride  on  the  train  then  about  to  be  despatched,  emitted  him  into 
said  train  as  a  passenger  thereon. 

This  is  all  that  the  plaintiff  has  to  set  up  as  an  excuse  for  vio- 
lating his  contract  with  the  defendant  company,  by  getting  on  to 
a  train  which  he  knew,  at  and  before  the  time  he  boarded  it,  did; 
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not  mn  through  to  Elkton,  and  witli  the  purpose  and  intention  of 
stopping  off  at  an  intermediate  station.  All  that  need  be  said  of 
suen  an  excuse  is,  that  while  it  is  similar  it  is  not  so  strong  as  that 
which  was  relied  on  without  avail  in  Pennington's  case.  There 
the  agent  who  sold  the  ticket  told  the  plaintiff  that  it  was  "  good 
until  used,"  and  to  that  our  reply  was  that  there  was  no  evidence 
that  the  ticket  agent  was  authorized  to  make  or  to  vary  the  terms 
of  contracts  for  the  company,  and  our  reply  here  is  that  there  is 
no  averment  in  these  replications  that  the  gatekeepers  had  any 
such  authority  or  power.  In  that  case  there  was  proof  that  the 
plaintiff  did  not  actually  read  his  ticket,  but  there  is  no  averment 
to  that  effect  in  behalf  of  the  plaintiff  in  this  case,  and  it  would 
not  have  availed  him  if  he  had  made  it.  He  cannot  get  rid  of 
the  conditions  of  his  contract  by  saying  that  he  relied  upon  the 
actual  or  implied  direction  to  take  this  train,  which  was  givCTi 
either  through  the  belief  of  the  gatekeeper  that  the  ticket  was 
good  for  the  train,  or  through  his  negligence,  ignorance  or  mis- 
take. The  contract  could  not  be  varied  by  any  such  direction. 
He  knew,  or  was  in  law  presumed  to  know,  what  the  contract  was, 
and  he  boarded  a  train  which  he  knew  would  not  take  him  to 
Elkton,  and  that,  too,  with  the  deliberate  purpose  of  violating 
another  condition  of  liis  contract  by  stopping  off  at  Chester ;  and 
we  have  no  difficulty  in  deciding  that  the  conductor  properly 
ejected  him  from  a  train  upon  which  he  had  no  right  to  be  except 
upon  the  condition  of  paying  his  fare  to  the  place  he  intended  to 
stop  at. 

The  court  was  clearly  right  in  sustaining  the  demurrer  to  these 
replications,  and  the  judgment  must  be  affirmed. 


Passenger  with  Ticket  for  Continnous  Passage  Cannot  Stop  C^er.— 
When  a  passenger  buys  from  a  railroad  oomjMuiy  a  ticket  entitling  him 
to  a  continuous  passage  between  two  points,  he  is  only  entitled  to  suda  con- 
tinuous paasage  and  has  no  stop  over  privileges.  Johnson  v,  Conoord  B. 
Gorp.,  46  N.  U.  dl8;  Stone  v.  Chicago,  etc.,  R.  Co.,  47  Iowa,  83;  Cheney  v* 
Boston,  etc.,  R.  Co.,  11  Mete.  121;  Terry  v.  Flushing,  etc.,  R.  Co.,  13 Hun. 
869;  Breen.  v,  Texas,  etc.,  R.  Co.,  60  Tex. 48;  Drew  v,  CentralPacific  R.  Co.. 
61  Cal.  426;  Dumphy  v.  Erie  R.  Co.,  10  J.  &  8.  128;  Oil  Creek,  etc.,  &  Co. 
V.  Clark,  72  Pa.  St.  241;  Gale  v.  Delaware,  etc.,  R.  Co.,  7  Hun.  670;  Beebev. 
Ayers,  28  Barb.  276;  State  v.  Overton,  24  N.  J.  L.  486;  Hamilton  v.  New 
York,  etc.,  R.  Co.,  61  N.  Y.  100;  Briggs  v.  Grand  Trunk  R.  Co.,  24  Upp.  Oul 

8.  B.  610;  Craig  V.  Great  Western  R.  Co.,  24  Upp.  Can.  Q.  B.  604;  Stetev. 
verton,  24  N.  J.  L.  486;  Vankirk  v,  Penna.  R.  Ck>.,  76  Pa.  St.  66;  Dietrich 
V,  Penna.  R.  Co.,  71  Pa.  St.  482;  Petrie  v.  Pennsylvania  R.  R.  Co..  1  Am.  ft 
Eng.  R.  R.  Cas.  268;  Carpenter  v.  Grand  Trunk  K.  Co.,  8  Am.  &  Eng.  B.  B. 
Cas.  482;  Yorton  v.  Milwaukee,  etc.,  R.  Co.,  6  Aul  &  ^g.  R.  R.  Cas.  82S; 
Hatton  V,  Railroad  Co.,  18  Am.  &  Eng.  R.  R.  Cas.  68;  Walker  v.  Wabash, 
etc..  R.  Co.,  16  Am.  &  Ens.  R.  R.  Cas.  880. 

When,  by  the  terms  of  the  ticket,  the  holder  is  entitied  to  a  oontinnoof 
passage,  it  is  sufficient  that  the  passenger  begins  the  joumejr  at  an  interme- 
diate point.  Auchbach  v.  New  York  Central  R.  Co.,  6  Am.  &  Eng.  &  E 
Cas.  884. 

Passenger  is  only  Entitled  to  Bide  in  Train  €k>ing  to  and  Stopping  at 
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Point  Named  in  Ticket.— Where  a  passenger's  ticket  reads  to  a  certain 
point,  he  is  only  entitled  to  ride  upon  a  train  goin^  to  and  stopping  at  that 
nwit.     Beaacluunp  v.  International,  etc.,  R.  Co.,  9  Am.  &  Eng.  R.  B.  Cas. 


Ltindy 

'^» 

Central  Pacific  Railroad  Company. 

{Advaruse  Ccue,  Ccdifamia,  December  8, 1884.) 

A  nulzoad  ticket  entitling  the  purchaser  to  a  continued  passage  between 
two  given  points,  if  used  within  a  certain  time,  is  good  for  such  continued 
passage  if  the  same  be  commenced  within  the  time  limited. 

Contract  for  carriage  of  a  passenger  construed,  and  hdd  to  be  a  contract 
made  by  another  carrier  for  and  by  authority  of  the  defendant  carrier,  and 
action,  therefore,  properly  brought  against  defendant  for  breach  thereof. 

m 

Appeal  from  a  judgment  of  the  Superior  Court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  defendant  and 
from  an  order  denying  the  plaintiff  a  new  trial.  The  opinion 
states  the  facts. 

TT.  jK  Fifidd^  for  the  appellant. 

WUson  (6  WUson^  for  the  respondent. 

Thornton,  J. — The  court  below,  in  granting  the  nonsuit  in  this 
case,  misconceived  the  meaning  of  the  contract  for  passage  between 
the  plaintiff  and  defendant,  m  our  view,  it  was  only  required  of 
the  plafntlS  that  he  present  himself  at  the  cars  of  the  Union 
Pacific  Hailroad  Company,  or  of  the  defendant,  and  take  passage 
at  any  time  within  nine  days  from  the  12th  day  of  March,  1874. 
The  plaintiff  took  passage  on  the  21st  of  the  same  month,  and  was 
illegally  ejected  from  the  cars  of  defendant  by  its  servant,  on  the 
morning  of  the  twenty-fifth  following. 

The  admission  of  defendant  showed  clearly  that  the  contract  for 
carrying  the  plaintiff  from  Omaha  to  San  Francisco,  though  made 
by  the  Union  Pacific  Kailroad  Company,  was  made  by  authority 
o!  defendant. 

We  have  no  doubt  that  the  action  was  properly  brought  against 
the  defendant. 

We  see  nothing  in  the  evidence  to  uphold  the  ruling  of  the 
court  below,  non-suiting  the  plaintiff,  and  the  judgment  and  order 
denying  a  new  trial  are,  therefore,  reversed  and  the  cause  remanded, 
that  a  new  trial  may  be  had  in  accordance  with  the  views  herein 
expressed. 

Bharpstein,  J.,  and  Myrick,  J.,  concurred. 
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Tickets  with  Time  Ijiiiilted.—For  a  full  oollectioa  of  the  authoritjes 
upon  this  subject,  see  Pennington  v,  Phila.  W.  ft  B.  R.  Co.,  and  nofee^ 
iftfra. 

Analegoiis  €Me.— The  case  of  Auerhach  v.  New  Tork  Central  B.  R.  Oou 
6  Am.  &  Eng.  R.  R.  Gas,  884,  is  to  precisely  the  same  effect  as  the  pcmcipal 
case  reported  above. 


Pennington 

V. 

Philadelphia,  Wilmington  &  Bai^temobe  R  B.  Ca 

{Advance  Ccue^  Maryland,  Jidy,  1884.) 

flte  plaintiff  booght  an  excursion  ticket  at  a  reduced  rate,  ^ood  for  a  limiM 
time  only.  He  attempted  to  return  on  the  ticket  after  the  tmie  had  ezpiied, 
and  was  expelled  from  the  train.  Held  that  the  rights  of  the  plaintiff  were 
limited  by  the  ticket,  and  that,  after  being  expellecC  he  had  no  right  to  n- 
admittance  except  upon  paying  the  fare  from  the  starting  point. 

The  appellant  pnrchaaed  from  a  ticket  agent  of  the  appellee  a 
ticket,  of  which  the  following  is  a  copy  : '  "  Excnisioa  ticket — 
Phila.,  Wilin.  &  Bait.  R.  R.  (One  continuous  passage),  Peny- 
man's  to  Baltimore.  In  consideration  of  the  reduced  rate  at  whidti 
the  ticket  is  sold,  it  is  agreed  that  it  shall  be  used  within  three 
days,  including  the  day  of  sale,  for  a  continuous  trip  only,  and  by 
such  trains  as  stop  regularly  at  the  station,  and  by  its  acceptance 
the  purchaser  becomes  a  party  to  and  binds  himself  to  a  compli- 
atice  with  these  conditions.  Geo.  A.  Dadmund,  General  Ticket 
Agent."  On  the  back  of  the  above  ticket  is  the  following  stamp^ 
to  wit :  "  Phila.,  Wilm.  &  Balto.  R.  R.  December  13,  1881 
Baltimore."  He  proceeded  in  appellee's  cars  to  Perryman's,  oa 
December,  13,  1881,  and  while  attempting  to  return  on  December 
16th,  the  conductor  refused  to  receive  the  ticket  for  his  pas- 
sage, and  required  him  to  leave  the  cars.  The  controversy  de- 
¥3nds  upon  the  rights  acquired  by  the  purchase  of  the  ticket 
he  plaintiff,  at  the  trial  below,  offered  to  prove  that  before  he 
purchased  the  ticket  he  was  informed  by  the  agent,  upon  inquiry 
from  him,  that  it  was  good  until  used. 

Bryan,  J. — ^We  think  that  the  plaintiff's  rights  in  this  regard 
are  limited  by  the  ticket.  There  is  no  evidence  in  the  record  that 
the  ticket  agent  was  authorized  to  make  any  contracts  for  the 
railroad  company,  or  that  he  had  any  duties  beyond  the  sale  and 
delivery  of  the  tickets.  The  ticket  purchased  by  the  appellant 
clearly  informed  him  that  he  would  have  no  right  to  use  it  after 
the  fifteenth,  and  the  agent  had  no  authority  to  vary  its  terms. 

A  passenger  has  a  right  to  be  conveyed  in  the  cars  of  railroad 


PAfiSBSrOEBfl — EXCUSaOS    TXGKBTS — EXPUIiBIOK.  311 

oomponies  without  making  any  special  contract  for  transportation. 
Upon  payment  of  the  nsual  fare,  the  company  is  boxmd  to  convey 
Mm,  and  is  under  all  the  obligations  imposed  by  law  on  common 
carriers,  bo  far  as  they  relate  to  the  transportation  of  him  as  a  pas- 
senger.     It  IB  competent  to  vary  these  obligations  by  a  special 
agreement  on  valuable  consideration  between  the  passenger  and 
the  company.    But  if  the  passenger  choose  to  do  so,  he  may  stand 
on  his  legal  rights,  and  elect  to  be  carried  to  his  destination  with- 
oat  TTm-Ving  any  special  contract.    The  mere  purchase  of  a  ticket 
does  not  constitute  a  contract.    Before  the  ordinary  liability  of 
the  railroad  company  can  be  varied,  there  must  be  a  consent  of 
the   passenger  founded  on  valuable  consideration.    The  ticket^ 
ordinarily,  is  only  a  token  showing  that  the  passenger  has  paid  his 
&re.     But  where  the  ticket  is  sola  at  less  than  the  usual  rates,  on 
the  condition  that  it  shall  not  be  used  after  a  limited  time,  if  the 
pasaenger  accepts  and  uses  the  ticket,  he  makes  a  contract  with  the 
com|>anv  according  to  the  terms  stated,  and  the  reduction  in  the 
fare  is  tne  consideration  for  his  contract.    It  is  true  he  pays  his 
fare  before  he  receives  the  ticket ;  but  if  he  has  been  misled  or 
misinformed  by  the  seller  of  the  ticket  as  to  its  terms,  he  has  a 
right  to  return  the  ticket  and  receive  back  his  money.     The  rail- 
road company  agrees  to  carry  him  at  the  reduced  rate  upon  the 
conditions  stated  on  the  face  of  his  ticket ;  if  he  agrees  to  those 
teimsy  the  contract  is  consummated ;  but  he  cannot  take  advantage 
of  the  reduction  of  the  rate  and  reject  the  terms  on  which  alone 
the  reduction  was  made.     In  this  case,  the  plaintiff  made  the 

Smey  to  Ferryman's  under  the  terms  mentioned  in  the  ticket, 
ere  was  evidence  that  he  did  not  read  the  ticket.  He  used 
ity  and  thereby  availed  himself  of  the  advantage  conferred  b^ 
^6  diminished  rates.  He  had  an  ample  opportunity  to  read  it 
if  he  had  chosen  to  do  so.  He  could  not  on  any  principle  hold 
the  railroad  company  to  any  terms  except  those  stated.  If  there 
was  a  contract,  these  terms  were  embraced  in  it ;  if  there  was  n« 
contract,  he  had  no  right  to  the  reduction  in  the  fare.  After 
availing  himself  of  this  reduction,  it  was  too  late  for  him  to  allege 
that  he  did  not  know  on  what  terms  the  reduction  was  made,  when 
he  had  an  ample  opportunity  of  learning  them  from  the  ticket  in 
ik  possession.  The  plaintiff  was  required  to  leave  the  cars  at 
Black  River  station,  on  his  joiimey  back  to  Baltimore  from  Per^- 
man's.  After  he  had  left  tne  cars,  and  while  on  the  platform,  he 
offered  to  pay  the  conductor  his  fare  from  that  station  to  Baltimore, 
W  the  concnictor  refused  to  ffive  him  admission  to  the  cars.  The 
plaintiff  had  already  accomplished  a  portion  of  the  return  journey 
to  Baltimore  without  paying  his  faro.  He  clearly  was  not  entitled 
to  be  conveyed  from  Ferryman's  to  Baltimore  without  paying  fare 
ior  the  whole  distance.  If  he  had  been  carried  from  Black  Kiver 
station  to  Baltimore  on  payment  of  the  fare  only  from  that  place, 
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lie  would  have  escaped  payment  of  a  portion  of  the  fare,  and  so  in 
fact  he  would  have  accomplished  the  return  trip  at  a  reduced  rate. 
The  company  was  under  no  obligation  to  .cany  him  for  lees  than 
the  full  rate  for  the  whole  distance,  and  so  he  was  properly 
excluded  from  the  cars. 
Judgment  affirmed. 

Tickets  Arallable  for  Limited  Time.— When  upon  its  face  a  ticket  u 
issued  available  for  a  limited  time  only,  a  passenger  cannot  claim  to  ride  by 
virtue  of  it  after  the  expiration  of  the  time  limited.  Wentz  v.  EMe  R  Ooi, 
8  Hun,  241;  Barker  v.  Coffin,  81  Barb.  656;  Nelson  v.  Long,  18  Cand.  B.  Co.. 
7  Hun,  140;  Elmore  v.  Sands,  54  N.  Y.  512;  Hill  v.  Syracuse,  B.  &N.  Y.  R. 
R.  Ck).,  63  N.  Y.  101;  Johnson  v.  Coifcord  R.  CJorp.,  46  N.  H.  218;  Kedrv. 
Boston  &  Me.  R.  R.  Ck>.,  67  Me.  168;  Boston  &  L.  R.  Ck>.  v.  Proctor,  1  Alien, 
267;  Briggs  i\  Qrand  Trunk  R.  Co.,  24  Upp.  Can.,  Q.  B.  510;  Pier  t?.  Fuich, 
24  Barb.  2.  h  McClure  v.  Phiia.,  W.  &  B.  R.  Co.,  84  Ind.  582;  Anerbache. 
New  York  C  entral  R.  Co.,  8  Am.  &  Eng.  R.  R.  Cas.  884. 

Comuintatson,  Mileage,  Return  and  Excursion  Tickets. — ^This  principle 
applies  to  C'immutatiun  tickets.  Powell  t*.  Pittsburgh,  C.  &  St.  L.  R  Co., 
35  Ohio  St.  70. 

Mileage  Tickets.     Lillies  t\  St.  jLK)ui8,  K.  C.  &  N.  R.  Co.,  64  Mo.  454. 

Return  Tickets.     Farwell  r.  Grand  Trunk  R.  Co.,  15  Upp.  Can.,  C.  P. 487. 

And  excursion  tickets.  State  v.  Campbell,  87  N.  J.  L.  809;  Howard  v.  Oa- 
cago.  St.  L.  &  N.  O.  R.  Co.  infra ;  McRae  v.  WUmington  &  Weldon  B.  &. 
Co.  infra. 

Fact  that  Passenger  has  Before  Ridden  on  such  Tickets  Does  not  Es- 
tablish L'suge  to  that  Effect.— The  fact  that  the  passenger  has  on  other  oc- 
casions been  permitted  to  ride  on  an  expired  ticket,  or  even  upon  the  partiea- 
lar  ticket  in  question,  does  not  establish  a  custom  of  the  company  to  thai 
effect,  and  so  entitle  the  passenger  to  transportation.  Hill  v,  Syracose,  E 
&  N.  Y.  R.  R.  Co.,  68  N.  Y.  101;  Stone  v.  Chicago  &  N.  W.  R.  Co.,  47  lows. 
82;  Sherman  v.  Chicago  &  N.  W.  R.  Co.,  40  Iowa,  45. 

Checking  of  Baggage. — Nor  does  the  checking  of  baggage  upon  snch 
ticket.    Wentz  v  Erie  K.  Co.,  8  Hun,  (N.  Y.)  241. 

Acts  of  Conductors  Wl  t  hout  Knowledge  or  Assent  of  Officers.— Nor  does 
the  fact  that  the  conductors  of  the  company  have  in  other  instsnoei 
accepted  for  passage  tickets  the  limitation  of  which  has  expired,  constitate 
evidence  of  such  usage,  when  such  conduct  is  not  shown  to  have  been 
known  by  the  officrrs  of  the  company.  Johnson  v.  Concord  R,  Corp.,  46 
N.  H.  218;  Wakefield  V.  South  Boston  R.  R.  Co.,  117  Mass.  544;  Boioe  v. 
Hudson  River  R.  Co.,  61  Barb.  611;  Dietrich  v.  Pennsylvania  R  Ck>.,  71  Pk 
St.  482. 

Yerbal  Declarations  of  Ticket  Agents.— A  mere  verbal  declaration  by 
an  agent  of  the  company  that  a  party  is  entitled  to  ride  upon  a  ticket  the 
limitation  of  which  has  expired,  does  not  entitle  him  to  passage.  Boioe  v. 
Hudson  River  R.  Co.,  61  Barb.  611;  McClure  v,  Phila.,  W.  &  R  RCo.,34 
Md.  532;  Hall  v.  Memphis,  etc.,  R.  R.  Co.,  9  Am.  &  Eng.  R.  R.  Cas.  S4a 

But  see  Nelson  v.  Long  Island  R.  Co.,  7  Hun,  fN.  Y.)  140. 

Party  B(*ing  Expelled  for  Non-PnymeBt  of  Fare  Cannot  by  Teider 
ing  Fare  Acquire  Right  to  Passage. — ^A  passenger  who  is  not  famiahed 
with  a  prop^  r  ticket  and  wlio  refuses  to  pay  his  fare  may  be  expelled.  The 
conductor  may  stop  the  train  at  any  point  for  that  purpose,  and  if,  dnring 
or  after  expulsion,  the  passenger  tenders  the  fare  from  that  ooint  to  hisdeati* 
nation,  he  is  not  entitled  to  passage.  Stone  v,  Chicago  &  N.  W,  R  Co.,  47 
Iowa,  82;  Davis  r.  Kansas  City,  St,  J.  &  C.  B.  R.  Co.,  58  Mo.  817. 

Nor  can  he,  it  seems,  when  the  train  has  been  stopped  to  expel  him,  aoqoiis 
a  ri^ht  to  passage  by  tendering  the  whole  fare  from  the  point  at  where  he 
origmally  started.  His  rights  are  fixed  as  soon  as  the  train  is  stoppei 
Any  other  doctrine  would  put  it  in  the  power  of  a  passenger  to  canae  the 
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train  to  be  stopped  to  satisfy  his  whim  or  caprice.  People  v.  Qillson,  8  Park 
Or.  Cas.  234;  State  17.  Campbell,  32  N.  J.  L.  809;  O'Brien  v.  Boston  &  Worcester 
R.  Corp.  15  Gray.  30:  Uibbard  v.  New  York  &  Erie  R.  Co. ,  15  N.  Y.  545;  Fulton 
t?.  Gbraud  Truuk  R.  Co.,  17  Upp.  Can.  Q.  B.  428;  Hoflfbauer  v.  D.  &  N.  W.  R. 
Go.,  52  Iowa,  342;  Nelson  v.  Long  Island  R.  Co.,  7  Hun,  (N.  Y.)  140;  SkiU- 
man  v.  Cincinnati,  S.  &  C.  R.  R.  Co.,  18  Am.  &  Eng.  R.  R.  Cas.  81;  Louis- 
ville, N.  &  Gt.  S.  R.  R.  Co.  V,  Harris,  9  Lea.  (Tenn.)  180;  8.  O.  16  Am.  &  Eng. 
R.  R.  Caa.  874. 

But  this  somewhat  harsh  rule  is  in  recent  cassH  confined  strictly  to  in- 
stances where  it  is  evidently  proper  to  enforce  it.  Where,  theren>re,  the 
train  IS  stopped  at  a  regular  station  in  accordance  with  the  schedule,  and 
the  party  is  there  ejected,  he  has  a  dear  right  to  insist  upon  being  carried 
to  his  destination  if  he  tenders  full  fare.  O^Brien  v.  New  York  Central  & 
H.  R.  R.  Co.,  80  N.  Y.  286;  B.  c.  1  Am.  &  Eng.  R.  R.  Cas.  259. 

And  where  the  refusal  to  pay  is  not  factious  or  captious  on  the  part  of  the 
passenger,  but  merely  arising  out  of  mistake,  it  is  not  too  late  to  tender  the 
full  fare  after  the  conductor  naa  actually  begun  the  expulsion.  Guy  v.  New 
York,  O.  &  W.  R.  Co.,  80  Hun,  (N.  Y.)  899;  Garrett  v,  Louisville  &  N.  R.  R. 
Co.,  18  Am.  &  Eng.  R.  R.  Cas.  416;  Louisville.  N.  &  Gt.  S.  R.  Co.  v.  Harris, 
9  Lea.  fTenn.)  180;  6.  c.  16  Am.  &  Eng.  R.  R.  Cas.  874;  Hayes  v.  New  York 
Central  R.  Co.  8upra;  and  see  Curl  v.  Chicago,  R.  I.  &  P.  R.  Co.,  11  Am.  & 
£Dg.R.  R.  Gas.  86;  8.  a  16  Am.  &  Eng.  R.  R.  Cas.  879. 


HOWABD 
V. 

Ohioago,  St.  Louis  and  New  Orleans  Eailroad  Company. 

(61  Mississippi  Reports,  194.) 

A  railroad  excursion  ticket  which  contains  a  special  contract  is  con- 
dosive,  and  advertisements  of  the  tour  are  inadmissible  in  evidence  to 
vaiT  its  terms. 

If  such  ticket  provides  that  it  is  exchangeable  for  another  good  for  the 
day  and  train  designated  in  the  latter,  the  holder  of  the  exchange  ticket 
otnnot  travel  on  a  later  train  and  day. 

Appeal  from  the  Circtdt  Court  of  Yalobusha  county. 

Posters  and  handbills,  advertising  "  a  strictly  first-class  excur- 
sion," over  the  appellee's  railroad  to  New  Orleans  on  October  25, 
1881,  stated  that  passengers  could  "  remain  five  days  in  the  city," 
and  added :  "  Tictets  good  to  return  any  day  and  on  any  regular 
train  for  five  days,"  and  also  these  statements :  "  Tickets  on  sale 
by  our  agents  at  all  prominent  stations,"  and  "  Fare  for  the  round 
trip  from  Water  Yalley,  $6.00."  These  notices  concluded :  "  For 
further  information,  apply  to  our  a^nts,  or  address  A.  B.  Pitts, 
E.  W.  Burrage,  Managers,  Gallman,  Miss."  In  the  railroad  sta- 
tion house  at  Water  Valley,  one  of  the  large  advertisements  was 
ported.  The  appellant,  relying  upon  the  placard,  bought  from 
'^  Btorekeeper  at  Water  Valley,  Mississippi,  a  ticket  like  the 
Mowing : — 
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"  EXCURSION  TICKET 

Prom  Water  Valley  to  New  Orleans  and  Betunu 

Tuesday,  October  25, 1881. 
Good  going  on  this  day  <md  train  only,     $6.00. 

A.  B.  Pitts,     •    I  TLT  ^      « w 

On  the  other  side  was  printed :  ^^  This  ticket  is  not  good  on  re- 
turn trains,  but  when  properly  stamped  by  conductor  (3  excursion 
train,  can  be  exchanged  at  ticket  omce  at  New  Orleans  for  a  ticket 
good  for  ths  day  ana  on  the  train  designated  on  the  face  of  such 
etocMmge  ticket.  This  ticket  will  not  be  exchanged  unless  it  bean 
conductor's  stamp,  and  must  be  presented  for  exchange  on  day 
party  wishes  to  leave." 

Cm  October  25,  1881,  the  appellant  got  on  the  excursion  train 
at  her  home.  Water  Valley,  and  noticed  that  the  handbills  were 
distributed  about  the  cars.  Wishing  to  visit  McComb  City,  sha 
asked  the  conductor,  who  advised  her  that  she  could  stop  and  send 
forward  the  excursion  ticket  to  New  Orleans,  and  have  it  ex- 
changed according  to  its  stipulations.  She  accordingly  got  off  the 
train  at  this  station,  confiding  her  ticket  to  anotlier  passenger,  who 
kept  on  to  New  Orleans.  This  passenger  made  the  exchange,  and, 
as  ne  returned,  left  at  McComb  City  for  her  the  return  tidcet  as 
follows : — 

"  C.  St  L.  and  N.  O.  B.  R. 

EXCHANGE  EXCURSION  TICKET. 

New  Orleans  to  Water  Valley. 

Good  on  train  and  date  stamped  on  back  hereof.    No 
stop-over  allowed  on  this  ticket." 

On  one  side  of  this  ticket  was  stamped :  *'*•  Train  8,"  on  thtf 
other  side  was  a  round  stamp  with  the  following : — 

«C.  St.  L.&N.  O.  R.  R. 

Depot  Office,  New  Orleans. 

Oct.  27,  1881." 

Supposing  that  her  ticket  was  right,  on  October  29,  1881,  the 
appellant  got  on  a  train  at  McComb  City,  bound  north  from  New 
Orleans,  and  the  conductor,  after  examining  her  ticket,  said  it. was 
not  good,  and  she  must  pay  her  fare  or  get  off.  She  had  only 
fifteen  cents,  and  declined  to  do  either.  At  the  next  station  he 
put  her  off  the  train.  It  was  night  and  a  storm  was  raging.  She 
stayed  in  the  railroad  station  house  until  two  o'clock  next  morn- 
ing, when  a  southbound  train  carried  her  for  the  fifteen  oente 
back  to  McComb  City,  and  left  her  there  in  the  rain  and  mud 
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nearly  SOO  miles  from  home.    She  was  attacked  with  rhenmatifim, 
«nd  oonfined  to  her  bed  for  three  weeks. 

The  appellant  sned  the  appellee  for  $10,000  damages,  averring 
that    she  sapposed  and  had  a  right  to  suppose  that  the  return 
ticket,  whicn  she  exhibited  with  her  declaration,  gave  her  the 
privilege  of  returning  at  any  time  within  the  five  days.     The 
raalroaa  company  pleaded  a  general  denial.    After  the  plaintiff 
had  introduced  her  return  ticket  and  testimony  as  to  the  conduc- 
tor's conduct,  she  proposed  to  put  in  evidence  the  handbills  and 
posters.    The  defendant  objected,  upon  the  ground  that  the  suit 
was  on  a  ticket  which  constituted  the  contract,  and  Pitts  and  Bur- 
rage  were  not  connected  with  the  railroad  company.    This  was 
overmled,  and  the  advertisements  were  read  to  the  jury.    The  de- 
fendant then  introduced  the  excursion  ticket,  and  under  the  plain- 
tifPs  objection  read  the  indorsements  on  both  tickets.    With  some 
testimony  that  another  tourist  completed  the  journey  on  a  similar 
ticket  by  conforming  to  the  rules,  and  that  the  plaintiff  was  cared 
for  by  tne  night  watchman  when  put  off  the  train,  the  railroad 
company  closed  its  evidence.  • 

At  this  point  the  defendant  moved  to  exclude  from  the  jury 
the  larj^  advertisement  and  the  circular  upon  the  same  grounds 
on  which  it  objected  to  their  introduction,  and  the  court  sustained 
tlM>  motion,  for  the  reasons  that,  if  they  had  any  effect,  it  was  to 
contradict  the  contract  sued  on,  and  they  amounted  only  to  a 

S reposition,  while  the  ticket  subsequently  purchased  from  the 
efendant  was  the  contract  between  the  plaintiff  and  defendant. 
The  plaintiff  excepted,  and  asked  leave  to  amend  her  declaration. 
This  was  granted,  and  she  amended  it  so  as  to  cover  all  the  facts^ 
and  asain  offered  the  excluded  advertisements;  but  the  court 
refused  to  admit  them.  Yerdict  being  given  for  the  defendant, 
the  plaintiff  moved  to  set  this  aside  oecause  the  court  erred  in 
excluding  the  handbiU  and  placards,  and  in  permitting  the  in- 
dorsements on  the  tickets  to  be  read.  The  motion  was  overrulady 
and  she  appealed  from  the  judgment. 
A.  H.  wM^ield  and  M.  E.  SuQmwn,^  for  the  appellant. 
IT.  P.  diJ.  B.  Harris,  for  the  appellee. 

CiKPBiSLL,  C.  J. — ^When  a  ticket  does  not  purport  to  be  a  com- 
plete agreement  between  the  carrier  and  the  passenger,  supple- 
tory  evidence  is  admissible  to  show  that  there  was  a  rarther  con- 
tract than  is  indicated  by  the  ticket,  but  when  it  sets  out  the 
terms  of  a  special  contract,  it  is  to  be  looked  to  as  the  evidence  of 
the  contract,  and  is  conclusive  as  to  its  terms.  The  ticket  purchased 
by  the  appellant  contained  the  terms  of  the  contract  for  carriage, 
and  was  properly  regarded  by  the  circuit  court  as  the  sole  evidence 
of  her  rights.  It  was,  therefoi*e,  not  erroneous  to  exclude  the 
testimony  offered  by  her.     But  with  this  testimony  before  the 
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jury,  it  would  have  been  the  duty  of  the  court  to  instruct  tiie 
jury  to  find  for  the  defendant.  There  is  nothing  in  the  te6tiin<my 
excluded  inconsistent  with  the  ticket.  The  appellant  should  n(k 
have  been  misled  as  to  the  terms  on  which  a  return  ticket  wm 
procurable  in  New  Orleans,  and  it  was  her  misfortune  and  not 
the  fault  of  the  appellee  that  she  encountered  any  difficulty  on 
her  return.  She  was  chargeable  with  a  knowledge  of  what  her 
ticket  set  forth  in  unmistakable  terms.  It  plainly  stated  that  it 
was  exchangeable  "  at  ticket  office  at  New  Orleans  for  a  ticket 
good  for  the  day  and  on  the  train  designated  on  thefa^ce  of  wch 
excha/nge  ticket.  The  appellant  sent  her  ticket  to  New  OrleaM 
to  be  exchanged  for  a  return  ticket,  and  receiving  the  retum 
ticket  to  which  she  was  entitled,  failed  to  use  it  on  the  day  and 
train  for  which  it  was  available,  and  sought  to  travel  home  on  it 
two  days  after  the  day  for  which  it  was  issued  and  to  which  it  was 
limited.  No  wrong  was  done  by  the  refusal  to  carry  her  on  that 
ticket.  She  got  all  that  she  bargained  for,  and  could  churn  no 
more  because  of  her  misimderstanding  of  the  terms  of  the  con- 
tract. 

Tickets  for  Limited  Time.— Tickets  ^ood  for  a  certain  day  and  train 
are  not  available  on  another  day  and  train.  See  for  a  full  collection  of  Ur 
tbprities  on  this  point,  Penning^n  v,  Philadelphia  W.  &  B.  R.  Go.,  and 
note,  auprcu 


MoRab 

V. 
WlLBONGTON  &  "WeLDON  'RaILBOAD  CoMPAKT. 

(88  North  CanMna  RqporU,  526.) 

Railroad  companies  can  make  reasonable  regulations  for  the  managemwit 
of  trains. 

The  purchaser  of  a  ticket  \b  bound  to  inform  himself  of  such  regnlatibosi 
and  must  conform  to  the  custom  of  the  road  in  transporting  passenfen. 

A  regulation  that  persons  purchasing  tickets  for  an  excursion  shall  tn^w 
upoQ  the  train  proviaed  for  that  special  purpose,  and  not  upon  a  regoJBf 
tndn,  is  a  reasonable  regulation. 

The  managers  of  an  excursion  from  Wilmington  to  Washington  con- 
tracted with  the  defendant  company  for  a  train  of  cars  at  a  certain  son^ 
and  after  advertising  the  time,  etc..  told  card  tickets  at  $6.50  for  the  round 
trip ;  after  the  departure  of  the  train  and  when  it  had  proceeded  a  few 
miles,  the  defendant's  conductor  passed  through  the  cars  and  took  up  tw 
card-tickets,  and  in  lieu  thereof  gave  coupon-tickets  in  order  that  the  con- 
necting roads  might  hold  vouchers  to  obtain  their  oro  rata  share  of  tw 
excursion  mone^,  m  settling  with  the  defendant ;  Meld,  that  this  did  not 
change  the  original  contract  with  the  managers. 

The  terms  of  the  contract,  contained  in  the  coupon-ticket,  did  not  conier 
the  right  upon  the  plaintiff  excursionist  to  retum  on  a  regular  train,  even 
at  an  earlier  day  than  that  advertised  for  the  excursion,  without  payingtw 
regular  fare. 
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In  a  suit  by  the  plaintiff  against  the  company  to  recover  damages  for  an 
asf^anlt  by  the  condu<'tor  who  attempted  to  put  him  off  a  regular  train 
••nlesB  the  fare  was  paid;  the  plaintiff  testifying  among  other  things  that  he 
supposed  lie  had  the  right  to  return  on  any  train  after  the  delivery  of  the 
coupon-ticket,  but  was  compelled  to  pay  additional  fare  for  such  privilege, 
it  tooa  heUi  error  in  the  couit  to  charge  the  jury  that  they  might  consider 
the  undfirstanding  and  agreement  of  the  parties  m  determining  me  character 
of  such  ticket — ^mere  being  no  evidence  of  any  agreement  between  the 
plaintiff  and  def enduit. 

Ctvu.  action  tried  at  Fall  terra,  1882,  of  New  Hanover  Superior 
Conrt. 

The  plaintiff  brouffht  this  action  to  recover  damagesi  for  an 
assault  and  battery,  ^eged  to  have  been  committed  on  him  by 
E.  D.  Browning,  a  conductor  on  one  of  the  defendant's  trains, 
and  the  jury  returned  a  verdict  assessing  the  plaintiff's  damages  at 
$1,000. 

Some  time  before  the  13th  of  June,  1881,  one  W.  H.  Howe 
and  Anthony  Ttfaultsby  contracted  with  the  defendant  company, 
at  a  fixed  sum,  to  furnish  them  a  train  of  cars  for  an  excursion 
from  WUmington  to  Washington  city  and  return.  The  excursion 
was  advertised  by  them  on  printed  cards  as  follows : 

"  OBAND  EXCUBSION — WILMINGTON  TO  WASHINGTON  OirY  AND 
BETUEN — ^MONDAY,  JUNE  13tH,  1881." 

"  There  will  be  an  excursion  from  Wihnington  to  "Washington 
vCity  and  return,  leaving  Front  street  depot  at  three  o'clock  p.  m., 
Mondav,  June  13th,  arriving  in  Washington  Tuesday  morning  at 
ten  o'clock.  Betuming,  leave  Washington  Thursday  morning  at 
five  o'clock  and  arrive  in  Wilmington  Thursday  night  at  twelve 
o'clock.  Eates  of  fare,  round  trip,  from  Wilmington  to  Washing- 
ton and  return,  $6.50."  (Also  giving  rates  from  intennediate 
points,  and  other  detaQs  not  material  to  the  case.) 

* 

Tickets  were  issued  for  the  trip  in  the  following  form :  "  Grand 
excursion  from  Wilmington  to  Washington  and  return — Monday, 
June  13th,  1881."  (Sig^6d  by  Howe  &  Maultsby,  Managers,  and 
endorsed  by  Howe.) 

^  One  of  tnese  tickets  was  purchased  by  the  plaintiff  at  the  pub- 
lished rate  of  $6.50,  less  than  one-fourth  of  the  regular  fare  for 
round  trip  from  Wilmington  to  Washington,  and  he  took  his  seat 
in  the  cars  on  the  said  Monday.  When'  the  train  had  passed 
Smith's  creek,  about  two  miles  from  Wilmington,  the  conductor 
went  through  the  cars,  taking  up  the  tickets  issued  by  the  said 
managers,  and  gave  in  lieu  thereof  tickets  in  the  following  form : 

[826]  First  Class — ^Washin^on  and  return — Form  Special — 
Wilmington  &  Weldon  Bai&oad  Company  —  Special  limited 
ezcnrsion  ticket — Good  tor  one  first-class  passage  to  Washington 
and  return,  subject  to  the  following  contract :  ^'  Having  purchased 
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thiB  ticket  at  a  reduced  rate,  I  do,  in  consideration  thereof, 
to  be  boand  by  and  comply  with  the  following  conditions  in 
respect  Uiereto :  The  trip  from  point  of  sale  hereof  to  point  of 
destination  shall  be  made  within  one  day  from  the  date  of  ifisne 
stamped  hereon.  The  return  from  point  of  departure  to  point  of 
destination  shall  be  made  within  one  day  from  date  of  such 
departure.  This  ticket  and  the  check  attacned  are  not  assignable, 
and  will  be  good  only  in  the  hands  and  for  the  transportation  of 
the  ori^nal  purchaser.  This  ticket  and  all  checks  attached  shall 
be  used  in  conformity  to  the  above  conditions  between  June  ISdi 
and  17th,  1881,  and  m  any  event  shall  be  void  on  and  after  June 
18th,  1881.  This  ticket  and  check  attached  shall  be  void  unle« 
the  foregoing  conditions  are  complied  with.  This  ticket  is  void 
unless  stamped  and  dated.  In  selling  this  ticket  for  passage  over 
other  roads,  this  company  acts  only  as  agent,  and  assumes  no 
responsibility  beyond  its  own  line.  This  company  assumes  no 
risK  on  baggage  except  for  wearing  apparel,  and  limits  its 
responsibility  to  $100  in  value ;  all  baggage  exceeding  that  vafaie 
wUi  be  at  the  risk  of  the  owner,  unless  taken  by  special  contiacL 
The  checks  belonging  to  this  ticket  will  be  voia  if  detadied." 

The  tickets  were  stamped  and  dated,  and  had  coupQus  or  checks 
attached. 

There  were  five  difEerent  connecting  roads  between  Wilming- 
ton and  Washington,  and  each  road  had  its  own  conductor  on  the 
excursion  train.  The  defendant's  conductor  went  no  further  than 
Weldon.  The  reason  why  the  coupon-tickets  were  issued  in  liea 
of  the  cards  issued  by  Howe  and  Maultsby,  was  merely  that  the 
roads  beyond  Weldon  might  have  vouchers  or  checks  to  show  the 
amount  of  the  excursion  money  due  to  each,  in  settling  with  the 
defendant.  There  was  at  that  time  a  regulation  of  the  defendant 
that  persons  purchasing  tickets  for  an  excursion  should  return  hj 
that  train,  and  no  other.  These  regulations  were  in  manuscript, 
and  were  issued  to  the  assistants  of  the  general  passenger  agent, 
and  there  was  no  other  publication  of  them^  except  that  the  wid- 
bills  for  every  excursion  contain  the  time  oi  departure  and  arrival 
of  the  train. 

The  foregoing  facts  were  elicited  from  the  examination  of  the 
witnesses  on  either  side,  and  are  uncontradicted. 

In  addition  thereto,-  the  plaintiff  testified  that  in  returning  from 
Washington  he  was  permitted  to  travel  on  all  the  roads  from 
Washington  to  Weldon  on  the  coupons  of  the  ticket,  without  pay- 
ing additional  fare.  At  Petersburg,  he  heard  some  one,  wnom 
he  supposed  to  be  an  agent,  announce  that  those  who  had  excur- 
sion tickets  would  have  to  pay  their  fare  to  Wilmington,  but  the 
conductor  said  he  would  take  the  coupons,  and  he  did  take  them. 
This  was  objected  to,  but  allowed,  and  defendant  excepted.  When 
he  got  to  Weldon,  he  took  his  seat  in  the  defendant's  regular  paa- 
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senger  train  for  Wilmingtoii.    Browning,  the  condnctor,  stated 
that  those  who  had  excursion  tickets  must  pay  their  fare,  or  get 
out.      He  sliowed  the  conductor  his  ticket  at  Weldon.    When  me 
train  reached  Halifax,  the  conductor  showed  him  a  telegram  from 
one  Sanders,  and  peremptorily  ordered  him  to  get  off  the  train  or 
pay  his  fare  to  WHmington.     He  told  him  he  would  do  neither, 
and  the  conductor  then  said  he  would  put  him  off.    The  witness 
said,  "  Be  sure  you  are  right,  for  there  will  be  trouble."    The  con- 
ductor then  took  him  by  the  arm  with  both  hands ;  he  braced 
himself  against  the  car ;  conductor  jerked  him  from  the  window 
and  called  in  two  negroes;   he  then  paid  his  fare.     Browning 
seemed  to  be  laughing  and  chuckling  with  the  passengers,  which 
made  the  witness  feel  yery  badly ;  he  paid  the  fare  because  the 
condnctor  would  have  put  him  on  if  he  had  not  paid ;  conductor 
looked  pale,  but  did  not  curse  or  swear,  and  has  remained  ever 
since  in  the  employment  of  the  company. 

The  plaintiff  also  stated  that  he  thought  he  had  seen  the  hand- 
bills before  leaving  Wilmington,  and  knew  that  fare  from  Wil- 
mington  to  Washington  and  return,  on  the  regular  train,  was  much 
more  than  $6.50,  and  when  he  left  he  did  not  expect  he  would  be 
able  to  return  on  any  other  than  the  excursion  train ;  but  when  he 
received  the  excursion  ticket,  he  thought  he  could  return  at  any 
time.  He  expected  to  pay  his  fare  on  all  the  roads  between 
Washington  and  Weldon,  but  did  not  expect  to  pay  between  Wel- 
don ana  Wilmington,  because  the  defendant  had  issued  the  ticket. 
None  of  the  excursionists  but  himself  returned  to  Wihnington  by 
the  train  he  was  on.  Some  went  as  far  as  Halifax^  but  got  on 
there.  He  said  he  did  not  hear  it  announced  on  the  cars  that  the 
excursionists  would  have  to  return  on  tlie  excursion  train. 

Howe,  one  of  the  managers,  testified,  on  behalf  of  defendant, 
that  he  went  through  the  cars  with  the  conductor  as  he  issued  the 
coupon-tickets,  and  took  ap  the  cards  and  told  the  passengers  they 
would  have  to  return  on  that  train,  and  no  other.  He  made  the 
announcement  in  each  car,  but  did  not  know  that  the  plaintiff 
heard  it. 

Maultsby,  the  partner  of  Howe,  testified  that  he,  too,  went 
through  the  cars  with  the  conductor,  and,  when  asked  if  the 
tickets  were  good  to  return  by  any  other  train,  he  replied  that 
they  were  issued  for  that  train  only,  and  he  could  not  tell  about 
any  other  train,  and  the  plaintiff  was  near  by  when  the  annoimce- 
ment  was  made. 

JEdens,  a  passenger  on  the  train,  testified  that  when  Maultsby  or 
Howe  came  through  the  cars  and  issued  the  tickets,  he  said  tnev 
would  have  to  return  on  that  train,  and  it  was  spoken  loud  enough 
to  be  heard  by  everyb6dy  iu  the  car,  and  plaintiff  was  sitting  about 
three  feet  from  him. 
Browning,  the  conductor,  testified  that  on  the  day  the  excursion 
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train  arrived  at  "Waldon  from  Washington,  he  went  on  his  train 
and  announced  that  all  who  had  excursion  tickets  would  have  to 

Eay  their  fare,  or  get  off  the  train,  and  that  plaintiff  said,  "  I  had 
etter  carrv  him."  He  told  him  he  had  no  authority  to  cany  him 
on  that  tictet,  but  he  would  telegraph  to  the  authorities  of  ibA 
road  for  further  instructions.  When  the  train  reached  Halifax, 
he  received  a  telegram  in  reply  anl  showed  it  to  plaintiff,  and  told 
him  he  would  have  to  pay  his  fare.  He  said  he  would  not  do  it» 
and  the  witness  told  him  he  would  have  to  put  him  off  the  train,  and 
the  plaintiff  said  "  I  would  have  to  put  nim  off  by  force."  He 
had  a  stick  in  his  hand,  and  the  witness  took  him  by  the  wrist  and 
told  him  he  would  have  to  get  off  or  pay,  and  the  plaintiff  jerked 
his  hand  back,  and  said  he  would  pay  tne  fare.  W  itness  was  not 
angry,  and  testifies  this  was  all  he  did  ;  he  did  say  to  the  nlaintiff 
he  nad  train-hands  to  help  him  put  him  off,  but  did  not  call  them. 
Several  negroes  came  into  the  car.  He  stated  that  the  company's 
order  to  him  was  to  make  every  person  who  had  not  a  proper 
ticket  pay  fare  or  get  off  the  train.  He  had  been  conductor  on 
defendant's  road  for  twenty-five  years. 

Jud^ent  for  plaintiff ;  appeal  by  defendant.    The  instmctionB 
to  the  jury  are  suJBSciently  s^ted  in  the  opinion. 
McRae  <&  Strange,  for  plaintiff. 
George  Dams,  for  defendant 

Ashe,  J. — ^Howe  and  Maultsby  contracted  with  the  defendant  for 
the  use  of  its  train  for  an  excursion  from  Wilmington  to  Wash- 
ington and  return.  They  were  the  managers  of  the  excursion. 
The  excursion  was  advertised  in  handbills,  over  their  signatnrefl^ 
to  leave  Wilmington  on  the  13th  of  June,  and  return  on  flie  ITih, 
and  tickets,  called  cards,  were  issued  by  them  at  the  reduced  price 
of  $6.50,  being  less  than  one-fourth  of  the  price  of  the  r^nlar 
fare  from  Wilmington  to  Washington  and  oack.  The  plaintiff 
purchased  one  of  these  tickets.  They  were  sold  to  him  by  Howe 
and  Maultsby,  the  managers  of  the  excursion.  The  contract  was 
with  them,  and  not  with  the  defendant,  for  a  seat  in  the  excursion 
train  for  the  round  trip  from  Wilmington  to  Washington. 

The  only  question  for  our  consideration  is:  did  the  plaintiff 
have  a  right  to  a  seat  upon  the  regular  train  of  the  defendant? 

Bailroads  have  the  power  to  make  reasonable  regulations  for 
the  management  of  their  trains  (1  Eed.  on  Railways,  98 ;  Thomp- 
son's Carriers,  306),  and  with  tiie  same  qualification  of  reasonable- 
ness, it  is  also  well  settled,  that  one  who  buys  a  ticket  is  bound  to 
inform  himself  of  the  rules  and  regulations  of  the  company 

governing  the  transit  and  conduct  of  its  trains.  Deitrich  i?.  R 
.  Co.,  7l  Pa.  St.  432.  It  follows  that  where  a  passenger 
purchases  a  ticket,  he  only  acquires  the  right  to  be  carried  accord- 
mg  to  the  custom  of  the  road.    When  he  purchases  snch  a  ticket^ 
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he  fihoold  inf  onri  himself  as  to  the  usual  mode  of  travel  on  the 
road ;  and  so  far  as  the  customary  mode  of  carrying  passengers  is 
reasonable,  he  should  conform  to  it.  The  requisite  information 
can  alwi^s  be  obtained  from  the  agent  from  Whom  the  ticket  is 
procured ;  and  it  is  but  reasonable  to  require  passengers  to  obtain 
the  information  and  to  act  upon  it.  K.  E.  Co.  v.  Kandolph,  53 
m.  515. 

The  evidence  shows  that  at  the  time  of  this  excursion  there  was 
a  regulation  of  the  defendant  company,  that  persons  purchasing 
tickets  for  an  excursion  train  should  return  by  that  train,  and  no 
other ;  and  the  regulation  is  reasonable.  For  if  several  hundred 
passengers  on  an  excursion  train  could  leave  that  train  at  any 
point  and  take  seats  in  a  regular  train,  it  would  produce  great  dis- 
comfort to  the  proper  passengers,  and  intolerable  confusion  and 
inconvenience. 

The  regulation  was  proclaimed  throughout  the  cars,  and  in 
three  feet  of  the  plaintiff ;  and  although  he  says  he  did  not  hear 
it,  it  was  liis  business  to  inquire.  But  he  did  have  notice,  for  he 
admits  in  liis  testimony  that  he  had  seen  the  handbills  advertising 
the  excursion  before  he  purchased  his  ticket  from  the  managers. 
It  was  subject  to  this  regulation  that  he  made  the  contract  with 
the  managers ;  and  when  the  ticket,  or  card,  was  paid  for  and  re- 
ceived by  the  plaintiff,  the  contract  between  them  was  consum- 
mated, and  the  rights  of  the  parties  were  then  determined. 
BawBon  v,  E.  E.  Co.,  48  N.  T.  212.  Most  unquestionably,  this 
contract  did  not  give  the  plaintiff  the  right  to  a  seat  on  the  regular 
train. 

The  plaintiff  insists  the  contract  was  changed  by  the  defendant 
after  leaving  Wilmington,  when  its  agent,  the  conductor,  took  up 
the  card  ana  substituted  in  its  place  the  coupon-ticket.  He  admits 
when  he  received  the  ticket  from  Howe  and  Maultsby  that  he 
had  no  idea  but  that  he  would  have  to  return  on  the  excursion 
train,  but  that  after  receiving  the  coupon-ticket  from  the  defend- 
ant's conductor,  he  concluded  he  would  have  the  right  to  travel 
upon  a  regular  train  of  the  defendant,  but  not  upon  those  of  the 
other  roMB.  In  other  words,  that  he  and  the  several  hundred  ex- 
CQTsionists,  who  had  purchased  tickets  at  the  reduced  price  of 
$6.50,  were  entitled  to  travel  upon  anyof  the  regular  trains  of  the 
defendant  between  Wilmington  and  Weldon. 

The  conclusion  of  the  plaintiff  is  so  preposterous  in  a  business 
point  of  view,  that  it  is  not  surprising  that  he  alone,  of  all  the 
passengers  on  the  excursion  train,  should  have  been  the  only  one 
who  asserted  such  a  right  under  that  construction  of  the  ticket. 
But  the  jury,  upon  the  issues  submitted  under  the  instructions  of 
the  court,  seem  to  have  come  to  a  like  conclusion. 

The  question,  then,  is :  was  there  error  in  the  instructions  given 
to  the  jury  ? 

18  A.  ft  &  B.  Om^-SL 
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The  defendant  requested  the  court  to  submit  this  iflBiie  to  the 
jury :  "  Was  the  coupon-ticket  issued  without  any  intenti<m  of 
changing  the  contract  betw^een  the  parties?"  Tne  purpose,  it 
eeems  to  us,  for  which  the  coupon-tickets  were  issued  by  the  de- 
fendant was  a  material  inquiry  ;  and  the  intent  with  which  they 
were  issued  should  Iiave  been  submitted  to  the  jury  as  a  question 
of  fact  to  be  determined  by  them.  But  the  court  refused  to  sub- 
mit the  issue,  and  in  lieu  thereof  submitted  the  following :  "  Kd 
the  plaintiff  have  a  ticket  whicl?  authorized  him  to  occupy  a  seat 
in  a  regular  train,  as  alleged  in  the  complaint  ?"  and  upon  this 
his  honor  charged  the  jury,  that  if  the  plaintiff  accepted  the 
coupon-ticket  from  the  agent  of  the  defendant  company  with  the 
unaerstanding  and  agreement  that  it  was  only  to  be  used  upon 
the  excursion  train,  and  he  returned  upon  another  train  than  out 
provided  for  the  excursion  party,  the  company  would  have  had 
the  right  to  demand  pay  for  carrying  him  upon  the  other  train, 
*'  and  ^'ou  should  say  in  response  to  that  issue,  no ;"  but  if  the 
plaintiff  did  not  accept  the  ticket  upon  this  condition,  that  he  was 
to  return  on  the  excursion  train,  and  no  other,  "  you  should  re- 
spond to  the  issue,  yes." 

We  are  of  opinion  there  is  error  in  this  instruction.  The  error 
consists  in  lejiviug  it  to  the  jury  to  consider  the  understanding  and 
agreement  of  the  parties  in  determining  the  character  and  effect 
of  the  coupon-ticket.  The  understanding  of  the  parties  amounted 
to  nothing  unless  it  was  mutual  and  concurrent,  and  there  was  no 
evidence  of  such  a  mutual  understanding.  The  defendant  under- 
stood the  ticket  as  only  carrying  out  tne  original  contract,  and 
issued  in  lieu  of  the  card  only  for  thepurpose,  as  testified  by  one 
of  its  a^nts,  that  the  roads  beyond  Weldon  might  have  vouchere 
or  checKs  to  show  the  amount  of  the  excursion  money  due  to  each, 
in  setthng  with  the  defendant.  The  plaintiff  says,  on  the  other 
hand,  that  he  understood  the  ticket  as  giving  mm  the  right  to 
ride  upon  any  train  of  defendant. 

The  construction  of  a  contract  does  not  depend  upon  what 
either  party  thought^  but  upon,  what  both  agreed.  Brunhild  f. 
Freeman,  77  N.  C.  128. 

The  qiiestion  then  arises,  was  there  an  agreement  between  tbe 
parties  tliat  the  coupon-tickets  were  to  be  used  on  the  excursion 
train  only,  or  upon  any  other  train  of  the  defendant?  There  was 
no  actual  agreement,  and  none  can  be  inferred  from  the  ticket 
itself.  There  is  not  a  word  in  it  about  the  right  or  authority  to 
use  it  on  a  regular  train.  So  far  from  that,  it  bears  internal  evi- 
dence that  it  was  used  on  the  excursion  traiii,  and  no  other.  It  ifi 
headed,  "  First-class,  Washington  and  return,  form  special,  Wil- 
mington &  Weldon  railroad  company,  special  limitea  excursioD 
ticket" 
k       We  are  unable  to  conceive  how  any  one  could  suppoee  that  sndi 
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a  ticket,  delivered  as  it  was,  on  a  special  excursion  train  to  a  pas- 
senger, who  had-  purchased  a.  ticket  at  a  greatly  reduced  pnce, 
wit£  full. knowledge  that  it  was  to  be  used  on  that  train  only, 
could  give  him  the  right  to  travel  on  any  other  train  of  the  de- 
fendant. It  could  have  reference  only  to  the  moving  special 
train,  upon  any  reasonable  interpretation. 

Bnt  tne  plaintiff  contends  that  the  contract  contained  in  the 
ticket  extended  the  plaintiff's  right  to  return  on  the  18th  day  of 
June,  and  as  the  excursion  train,  by  the  contract  between  the  de- 
fendant and  managers,  must  return  on  the  17th,  it  follows  that  if 
he  should  see  proper  to  defer  his  return  until  the  18th,  he  would 
have  the  right  to  travel  on  a  regular  train,  and  that  if  it  gave  him 
the  authority  to  do  so  on  that  day,  it  must  equally  confer  the 
right  to  do  so  on  the  16th  of  June.    But  we  cannot  concur  in 
that  interpretation.     The  language  of  the  ticket  is :  "  This  ticket 
and  all  checks  attached  shall  be  used  in  conformity  to  the  above 
conditions,  between  June  the  13th  and  June  the  17th,  1881,  and 
in  any  event  shall  be  void  on  and  after  June  the  18th,  1881."  The 
time  for  the  return  of  the  excursion  train  by  the  original  contract, 
as  well  as  by  the  terms  of  the  coupon-ticket,  is  limited  to  the  17th 
of  June ;  and  what  is  added,  "  in  any  event  shall  be  void  on  and 
after  Jime  the  18th,  1881,"  was  used  to  make  the  limitation  to  the 
17th  the  more  definite — ^that  is,  that  it  should  be  void  on  the  18th ; 
as  a  matter  of  course,  it  would  be  void  after  that  date. 

The  evidence  in  the  case  is,  that  the  coupon-ticket  was  given ' 
solely  for  the  purpose  of  carrying  out  the  original  contract  be-^ 
tween  the  defendant  and  the  managers,  and  was  no  evidence  of  a 
change  in  that  contract  His  honor  should,  therefore,  have  in- 
structed the  juiT  that  there  was  no  evidence  of  an  understanding 
and  a^ement  between  tha  plaintiff  and  the  defendant,  that  the 
plaintiff  might  ride  on  any  train  of  the  defendant,  except  -that 
provided  specially  for  the  excursion  ;  and  that  even  if  there  was 
such  an  agreement,  it  :was  without  consideration.  His  failure  to 
fio  instruct  the  iury  is  error. 

Under  this  view  of  the  case,  it  is  unnecessaiT  to  consider  the 
question  of  damages,  or  the  other  exceptions  taken.     There  must 
be  a  new  trial    Let  this  be  certified,  etc. 
Error. 
Venire  ae  novo, 

Tlcketg  with  Limited  Time.-'Whenever  a  passenger  buys  a  ticket  good 
on  a  certain  day  or  train,  he  cannot  make  use  of  said  ticket  on  another  day 
or  traixL    See  Pennington  v.  Philadelphia,  W.  &  B.  R.  Ck>.,  tupra. 
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Orrr  &  Suburban  Railway  of  Savannah 

V. 

Bbauss. 

(70  Georgia  Beports,  808.) 

Plaintiff  and  his  wife  entered  a  street  car,  and  presented  to  the  oondiictor 
tickets  entitling  them  to  ride  to  their  point  of  destination.  Plaintiff  in- 
formed the  conductor  where  he  wished  to  go.  Between  the  b^inning  ud 
the  end  of  the  ioumej  it  was  necessary  for  plaintiff  to  be  transferred  frcm 
one  car  to  another,  and  he  was  transferred  personally  by  the  oondnctor  of 
the  first  car,  but  was  given  no  transfer  ticket,  nor  did  he  know  that  one  wn 
necessary  Subsequently  the  conductor  of  the  second  car  called  for  a  trans- 
fer ticket  or  another  payment  of  fare,  and  in  default  thereof  ejected  plain- 
tiff and  his  wife,  requiring  them  to  get  off  the  car  in  the  mud  a  short  distance 
from  the  street  crossing,  and  in  the  presence  of  a  number  of  people : 

JBeZd,  that  the  case  was  one  authorizing  exemplary  damages  in  a  smt 
against  the  company. 

Brauss  broueht  suit  against  the  City  &  •Subnrban  Railway  of 
Savannah.  His  declaration  contained  two  counts,  the  first  of 
which  alleged,  in  brief,  as  follows : 

The  defendant  was  a  common  carrier  for  hire  of  passengers  bj 
street  cars,  in  the  city  of  Savannah.  Plaintiff  entered  one  of 
defendant's  cars  on  Anderson  street  and  became  a  passenger,  and 
the  defendant  received  the  usual  and  customary  fare,  and  became 
bound  to  convey  plaintiff  from  Anderson  street  along  Abercom 
street  to  Liberty  street,  and  then  to  give  to  plaintiff  a  transfer  ticket, 
by  virtue  of  wliich  another  of  defendant  s  cars  would  carry  him 
from  Liberty  street  to  his  place  of  residence.  Defendant's  agent> 
however,  neglected  and  reiused  to  give  plaintiff  a  transfer  ticket, 
and,  upon  receiving  his  fare,  informed  him  that  such  fare  would 
entitle  him  to  ride  to  his  destination  ;  and  thereupon,  at  Liberty 
street,  the  conductor  of  the  first  car  stopped  the  Liberty  street  car 
and  personally  .transferred  plaintiff  thereto,  placing  him  under  the 
charge,  care  and  protection  of  the  conductor  of  the  second  car. 
But  the  latter  subsequently  demanded  payment  of  fare  or  the  pro- 
duction of  a  transfer  tictet  from  plaintiff,  and  upon  plaintiffs 
failure  to  comply  with  tlie  demand,  ejected  him  in  the  middle  of 
the  street,  requiring  him  to  get  off  in  the  mud ;  and  the  defendant 
broke  its  contract  of  carriage  with  him.  The  car  was  crowded 
with  passengers,  and  plaintiff  was  mortified,  disgraced  and  dam- 
aged by  such  expulsion.  Plaintiff  complained  to  the  company  of 
his  treatment,  and  was  willing  to  come  to  a  settlement  of  his 
damages,  but  the  latter  refused  to  pay  him  anything,  and  thereby 
became  liable  to  him  for  counsel  fees  for  stubborn  and  litigious 
conduct. 
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The  second  count  alleged  substantially  the  same  facts,  and  in 
addition  alleged  that  no  transfer  ticket  was  necessary  at  the  junc- 
tion of  Abercom  and  Liberty  streets. 

The   evidence  for  the  plaintiff  was,  in  brief,  as  follows :  On 
Sunday  afternoon,  April  30, 1882,  he  and  his  wife  boarded  de- 
fendant's car  at  the  junction  of  Anderson  and  Abercom  streets. 
He  had  purchased  some  street  car  tickets  two  days  before,  and  had 
three  of  tliem  left.     He  inquired  of  the  conductor  whether  these 
ticketa  would  be  sufficient  to  carry  him  to  his  destination.     The 
latter  said  that  they  would.     He  thereupon  gave  a  ticket  for  him- 
self and  one  for  his  wife,  and  informed  the  conductor  that  he  de- 
sired  to  be  transferred  at  Liberty  street  to  the  car  which  would 
carry  him  to  his  home.   On  reaching  Liberty  street,  the  conductor 
of  the  car  in  which  plaintiff  was  hailed  the  conductor  of  the 
Liberty  street  car,  and  informed  him  that  he  had  a  transfer.    The 
latter  stopped,  and  plaintiff  and  his  wife  entered  the  Liberty  street 
car.     After  it  had  started,  the  conductor  called  upon  plaintiff  for 
Ids  fare.    Plaintiff  claimed  that  he  had  been  transferred,  but  the 
conductor  insisted  that  he  must  have  either  a  ticket  or  a  fare. 
Plaintiff  had  no  money  in  his  pocket  at  the  time,  and  declined  to 
pay.     The  conductor  stopped  the  car  in  the  middle  of  the  block, 
and   plaintiff  and  his  wiie  were  compelled  to  get  out  in  the 
mud   and    walk  home.      The  conductor's    manner   was   "very 
short."    There  were  about  thirty  people  in  the  car,  and  he  was 
much  ashamed  and  wounded  in  nis  feelings  when  required  to 
leave.    On  Monday  morning  following,  he  met  the  president  of 
the  company,  and  complained  to  him,  telling  him  that  he  wanted 
satisfaction.  The  president  responded  that  he  would  see  the  super- 
intendent.     Plaintiff    said  he  wanted  satisfaction.      The  presi- 
dent Baid  he  could  give  him  none.    If  the  necessary  apologies  and 
reprimands  had  teen   made,  there  would  have  been  no  suit 
Plaintiff  did  not  know  of  the  requirement  of  a  transfer  ticket  at 
the  point  where  the  transfer  was  made.     At  another  junction  on 
defendant's  line,  he  had   been  transferred  without  a  ticket,  and 
transfers  were  so  made  at  that  place.     On  the  succeeding  day.  a 
witness,  to  test  the  point,  rode  over  the  same  track,  and  was  trans- 
ferred without  a  ticket. 

The  evidence  for  the  defendant  was,  in  brief,  as  follows :  The 
Abercom  street  car  was  what  is  known  as  a  "  bob-tailed  "  car,  in 
which  passengers  deposit  their  fares  in  the  box,  and  the  driver  or 
conductor  is  not  allowed  to  receive  them.  The  driver  on  this  car 
Bometimes  acted  as  conductor  on  other  cars,  and  would  then  receive 
fare.  There  was  a  junction  on  defendant's  line  wliere  passengers 
were  personally  transferred  from  one  car  to  another,  bat  the 
Abercom  and  Liberty  street  cars  did  not  ordinarily  connect  with 
each  other,  and  transfer  tickets  were  required,  and  notice  to  this 
effect  was  publislied.     The  conductors  were  furnished  with  trans- 
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fer  tickets,  tind  required  to  furnish  them  to  passengers  upon  ai 
cation  therefor.  Ko  direct  application  was  made  for  transfer  tickets 
by  the  plaintiflF,  nor  did  tne  conductor  of  the  Abercom  street 
car  remember  the  conversation  detailed  by  plaintiff.  The  lib- 
erty street  car  happened  to  be  behind  its  usual  time,  and  the  two 
cars  met.  The  conductor  "of  the  Liberty  street  car  heard  some 
one  hail  him,  and,  on  stopping,  plaintiff  and  his  wife  boarded  the 
car.  It  was  his  duty  to  require  transfer  tickets  or  money  from 
passengers  for  the  payment  of  fares.  Plaintiff  declined  to  furnish 
either,  saying  that  ne  had  been  transferred  from  Abercom  street 
The  conductor  could  not,  under  the  rules  of  the  company,  accept 
such  a  statement  from  a  passenger  in  lieu  of  fare,  and  he  was 
compelled  to  require  plaintiff  and  his  wife  to  leave  the  car. 
Plaintiff  said  he  was  near  home  and  it  made  no  difference.  There 
was  no  ill-will  toward  plaintiff  on  the  part  of  the  conductor.  He 
did  not  consider  it  his  duty  to  put  them  off  at  a  crossing,  but 
stopped  the  car  where  he  did,  because  he  was  near  the  curve  of  a 
switch,  and  the  rule  was  not  to  stop  on  a  curve.  The  president 
denied  any  discourtesy  to  plaintiff,  but  said  that  he  could  not  rep- 
rimand drivers  without  investigation,  as  frequent  attempts  were 
made  to  evade  the  pavment  of  fare,  and  upon  investigation  thereof, 
he  became  satisfied  that  the  conductors  had  acted  properly. 

The  jury  found  the  following  verdict : 

"  We,  the  jury,  find  for  the  plaintiff  the  amount  of  his  Mst- 
ney's  fees  and  costs  of  court,  as  established  by  the  practice  of  this 
court,  and  further  find  for  plaintiff  in  the  sum  of  firty  dollars  ($50) 
aij  damages." 

Defendant  moved  for  a  new  trial  on  the  following  grounds : 

(1)  Because  the  presiding  judge  allowed  the  said  plaintiff, 
against  the  objection  of  defendant,  to  testify  as  to  his  feelings 
TOien  required  to  leave  the  Liberty  street  car  of  defendant,  upon 
the  failure  and  refusal  of  plaintin  to  produce  a  ticket  or  pay  bis 
fare,  it  appearing  from  the  evidence  that  any  wound  to  plaintifPs 
feelings  was  caused  by  his  own  conduct  in  so  refusing. 

(2'|  Because  the  judge,  at  the  conclusion  of  plaintiff's  evidence,  and 
of  tlie  evidence  produced  on  his  behalf,  refused,  on  motion  of 
defendant,  to  nonsuit  said  plaintiff  and  dismiss  said  case,  it 
apj)earing  from  said  evidence  and  tlie  petition  filed,  that  said  com- 
plaint was  for  an  alleged  wrong  done  by  defendant's  violation  of 
its  contract ;  that  said  case  as  presented  was  a  case  arising  on  con- 
tract ;  that  no  actual  pecuniary  loss  or  damage  was  proved,  and 
that  the  only  damage  claimed  was  exemplary  damage  for  alleged 
injury  to  plaintiff's  feelings. 

(3)  Because  the  judge  erroneously  charged  the  jurj^  as  follows; 
"  If  the  conductor  of  defendant's  car  said  or  did  anything  which 
misled  the  plaintiff  into  going  upon  the  other  car  of  detendant 
without  a  proper  ticket  or  transfer,  it  was  the  company's  fault; 
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and  wbile  plaintifi  was  ejected  by  the  Bubseqiient  conductor,  having 
the  right  to  do  so,  the  company  would  be  responsible  for  the  acts  of 
both  conductors;  the  company  would  be  responsible,  although »the 
conductor  of  the  second  car  acted  jight." 

(4)  Secause  the  general  charge  given  by  the  jury  was  erro- 


(5)  Secause  the  judge  erroneously  charged  the  jury  in  the  lan- 
gna^  of  Sees.  3066  and  3067  of  the  code  of  Georgia,  and  in  con- 
nection therewith  charged  as  follows :     ^'  That  is  to  say,  unless  there 
be  aggravating  circumstances,  you  cannot  give  any  except  actual 
damages,  but  if  there  be  aggravating  circumstances,  you  may  give 
BQch  aamages  as,  in  your  opinion,  would  deter  the  wrong-doer  £om 
repeating  the  wrongs  or  would  be  sufficient  to   compensate  the 
plaintiff  lor  his  wounded  feeUngs ;  and  in  such  case,  that  is,  where 
there  are  aggravating  circumstances,  either  in  the  act  or  the  inten* 
tion,  it  is  not  necessary  to  prove  any  special  amount  of  damage ;  but 
whether  damages  should  be  allowea  or  not,  and,  if  allowed,  how 
much,  are  excmsively  matters  for  the  determination  of  the  jury.'* 
(6^  Because  the  judge  refused,  though  requested  by  the  defend* 
ant  in  writing,  to  give  the  following  charges  to  the  jury : 

{a)  ^^  Exemplary  damages  can  never  be  allowed  in  caBCs  arising 
on  contract." 

(&)  "  K  the  jury  find  that  the  plaintiff,  Mr.  Brauss,  got  on  the 
lib^y  street  car  of  the  defendant ;  that  the  conductor,  in  accord- 
aooe  with  the  rule  and  custom  of  the  company,  demanded  his  fare 
or  a  ticket ;  that  plaintiff  failed  and  refused  to  pay  such  fare  or 
pfoduce  such  ticket ;  that  the  rule  of  the  company  required  the 
<K>nductor  to  coUect  such  fare  or  ticket  or  to  eject  the  party  so. 
sefuaing  from  the  car,  and  that  the  conductor  did  obey  said  rule 
aad  require  the  plaintiff  to  leave  said  car,  then  I  charge  you  that 
the  plaintiff  is  not  entitled  to  recover  any  damage  for  such, 
ejection  from  the  said  car,  in  obedience  to  said  rule  of  said  comr 
pany?' 

{e\  '^  While  a  corporation  ma v  be  liable  for  the  torts  of  its  agents 
in  the  prosecution  and  within  the  scope  of  its  business,  it  cannot 
be  maoB  liable  for  sudi  torts  unless  the  agent  himself  would  be 
liable ;  that  is,  the  defendant  in  this  case  cannot  be  made  liable 
f<w  the  tortious  act  of  its  conductors,  Nix  and  Finney,  or  either  of 
them,  unless  they  themselves  would  be  individually  liable." 

(^  ^^  A  railroad  corporation,  when  sued  for  a  tort,  is  not  liable 
to  exemplary  or  vindictive  damages  unless  the  officer  or  agent  of 
ftie  company  by  or  through  whom  the  tort  was  committed  would, 
if  roed,  oe  personally  liable  to  such  exemplary  or  vindictive  dam- 
ages. If,  fiierefore,  the  jury  believe,  under  the  evidence,  that 
rmney,  the  conductor  or  agent  of  the  defendant,  would  not  be 
yasonally  liable^  if  sued  for  exemplair  or  vindictive  damages, 
tkMa  the  defendant  would  not  be  liable  for  such  damages." 
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(7)  Becauf*e  the  judge  erred  in  giving  to  the  jmy,  at  thereanest 
of  the  plaintiff,  the  foBowing  charges  in  behalf  of  said  plaintiff: 

(a)  "  There  is  a  difference  between  vindictive  and  compensatoir 
damages.  Vindictive  are  intended  as  a  punishment  npon  the 
wrong-doer,  and  are  inflicted  upon  the  wrong-doer  for  the  pur- 
pose of  correction  or  example,  to  deter  the  same  party  or  omers 
from  the  perpetration  of  a  similar  wrong  in  the  future.  Such 
vindictive  damages  are  added  to  the  actual  compensatory  danuiges. 
But  compensatory  damages  are  allowed  to  the  complaining  party 
as  his  riglit,  and  are  intended  to  make  him  whole,  irrespective  of 
the  motive  of  the  wrong-doer,  or  even  of  the  good  faith  of  the 
wrong-doer.  Even  good  motives  on  the  part  of  the  wrong-doer, 
and  an  honest  belief  that  he  is  doing  what  is  right  and  Tawfnl, 
cannot  lessen  the  damages  which  the  law  allows  as  compensatory, 
though  such  honest  belief  and  good  motives  would  generally  pre- 
vent the  imposition  of  vindictive  damages  in  addition  to  compen- 
satory damages." 

(i)  "  If  the  jury  find  from  the  evidence  that  the  feelings  of 
plaintiff  were  wrongfully  wounded,  and  that  there  were  aggrava- 
ting circumstances  m  the  act  or  intention,  such  wounded  leelinga 
can  be  compensated,  if  the  iury  find  from  the  evidence  in  favor 
of  Brauss,  even  though  neither  of  the  conductors  bore  any  malice 
to  Brauss  or  intended  to  do  any  wrong,  and  only  acted  in  the  per- 
formance of  what  they  believed  to  be  their  duty ;  now  mark  tnis, 
gentlemen  :  if  they  performed  what  they  thought  to  be  their  daly 
m  an  iinproper  and  aggravating  manner." 

{c)  "Tlie  plaintiff,  Brauss,  m  order  to  recover  compeDsatoiy 
damages  for  wounded  feelings,  need  not  prove  any  amount  or 
fiwear  to  any  amount,  though  he  must  prove  that  he  is  entitled  to 
that  class  of  damages.  The  enlightened  conscience  of  the  jury  is 
the  guide  the  law  prescribes  in  such  cases.  The  jury  can  give 
such  damages  as  the  circumstances  of  each  case  require,  if  sach 
circumstances,  in  their  opinion,  require  any  damages  at  all." 

(S)  Because  the  verdict  is  contrary  to  the  law  and  the  evidence. 

(9)  Because  the  jury  undertook  to  find  attorneys'  fees,  thongh 
instructed  by  tjie  court  that  they  could  not  find  attorneys'  fees 
unless  they  were  proved  to  be  due  by  the  evidence,  and  no  evi- 
dence whatever  having  been  introduced  on  the  subject  of  attorneys^ 
fees. 

(10)  Because  said  verdict  is  uncertain  and  illegal,  and  no  legal 
judgment  can  be  entered  up  thereon. 

The  motion  was  overruled,  and  defendant  excepted. 

Lester  d&  Bavenel  and  George  A.  Mercer^  for  plaintiff  in  error. 

R,  R,  liichards^  for  defencknt. 

Hall,-  J. — The  errors  alleged  to  have  been  committed  in  the 
progress  of  tliis  trial  may  be  conveniently  considered  under  two 
general  heads: 
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(Ist)  Is  this  an  action  for  a  tort,  or  an  action  upon  a  contract? 
Or  is  there  a  joinder  of  the  two  in  diflferent  counts  of  the  declara- 
tion, or  a  commingling  of  both  in  any  of  the  separate  counts  ? 

(2d)  If  these  defects  do  not  exist,  did  the  court,  in  its  charge, 
lay  down  the  proper  rules  for  measuring  the  damages,  under  the 
testimony;  and  was  the  finding  of  the  jury  so  excessive  as  to 
excite  suspicion  that  it  was  the  result  of  such  gross  misapprehen- 
sion or  qndue  bias  upon  their  part  as  to  authorize  the  judge,  in 
the  exercise  of  a  sound  discretion,  to  set  it  aside  ana  order  a 
new  trial  f 

WroDffs  are  divided  into  criminal  and  civil,  and  the  latter 
are  subdivided  into  the  two  classes  of  wrongs  ex  contractu  and 
wrouffs  ex  delicto  y  the  former  being  such  as  arise  out  of  the 
violation  of  private  contracts ;  the  latter,  commonly  called  torts, 
such  as  spring  from  infractions  of  the  great  social  obligation,  by 
which  each  member  of  the  State  is  bound  to  do  hurt  to  no  man. 
Moak's  Underhill  on  Torts,  pp.  3  and  4. 

In  actions  upon  cases  where  the  contract  has  been  induced,  for 
instance,  by  the  fraud  of  the  defendant,  the  party  injured  may 
either  waive  the  tort  and  sue  upon  the  contract,  or  he  may  pro- 
ceed for  the  wrong.  Code,  Sees.  2955,  2956 ;  and  in  that  event, 
the  contract  will  not  be  counted  on,  though  it  will  be  necessarily 
shown,  in  order  to  make  it  appear  how  the  wrong  was  injurious. 
The  tort,  in  such  a  case,  is  connected  with  the  contract  only  as  it 
enabled  the  tort  feasors  to  bring  the  party  wronged  into  it. 
Cooley  on  Torts,  p.  90,  and  cases  cited  in  notes  1  and  2  there. 
Code,  Sec.  2951.  If  a  contract  imposes  a  legal  duty  upon  a  per- 
son, the  neglect  of  that  duty  is  a  tort  founded  upon  a  contract.  1 
Addison  on  Torts,  Sec.  27.  And  in  such  a  case,  "  the  liability 
arises  out  of  a  breach  of  duty  incident  to,  and  created  by,  the  con- 
tract ;  but  it  is  only  depenaent  upon  the  contract  to  the  extent 
necessary  to  raise  the  duty.  The  tort  consists  in  the  breach  of 
duty."  75.,  note  1.  Private  duties  may  arise  from  statute,  or  flow 
from  relations  created  by  contract,  expressed  or  ilnplied.  The 
violation  of  any  such  specific  duty,  accompanied  with  damage, 
gives  a  ri^ht  of  action.     Code,  Sec.  2954. 

Tested  oy  these  principles,  this  is  certainly  not  a  suit  to  enforce 
a  contract.  Both  the  counts  in  the  declaration  set  forth  the  duty 
imposed  by  the  contract,  and  allege  its  breach  in  this  respect ; 
thev  also  allege  the  facts  that  show  the  wrong  from  which  the  law 
will  presume  damages  to  flow.  They  aver  no  special  damage  in 
any  form,  and  do  not  even  give  the  terms  of  the  contract  specifi- 
caUv. 

To  this  action  the  defendant  pleaded  not  guilty,  which  would 
not  be  an  appropriate  answer  to  an  action  ex  contractniy  but  it  is 
the  proper  answer  to  one  ex  delicto.  There  was  no  demurrer  to 
this  dedaration  ;  but  the  defendant  waited  until  the  plaintiff  had 
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closed  his  evidence,  and  then  moved  to  nonsuit  and  dismiflB  said 
action,  npon  the  ground  that  it  appeared,  from  the  evidence  and 
petition  filed,  that  the  complaint  was  for  an  alleged  i^vrong  done 
Dy  defendant's  violation  of  its  contract ;  that  the  case,  as  pre- 
sented, was  a  case  arising  on  contract,  and  that  no  actual  pecuniarj 
loss  or  damage  was  proved,  and  that  the  only  damage  claimed  was 
exemplary  damage  for  alleged  injury  to  plaintiff's  flings ;  Which 
motion  was  overruled. 

Waiving,  for  the  present,  the  discussion  of  the  character  of  the 
damages  wnich  the  plaintiff  was  entitled,  under  his  pleading,  to 
prove  and  to  recover,  we  tliink,  as  we  have  before  shown,  that  this 
IS  an  action  ex  delicto^  founded  upon  the  failure  of  the  defendant 
to  perform  a  duty  imposed  by  its  contract,  and  that  the  plaintiff 
was  entitled  to  recover  damages  in  consequence  of  this  breach  of 
duty,  and  that  the  motion  was  properly  overruled. 

^  We  are  next  to  consider  what  was  the  rule  for  estimating  the 
damage  in  this  case,  and  whether,  for  a  breach  of  such  a  autjy 
nothing  more  than  the  actual  pecuniary  loss  can  be  recovered,  or 
whether  the  plaintiff  is  entitled  to  have  compensation  for  his 
wounded  feelings,  in  consequence  of  the  indignity  put  upon  him. 
The  determination  of  these  questions  will  dispose  oi  meet  of  the 
questions  made  in  this  case.     Let  it  be  borne  in  mind  that  the 
plaintiff  had  a  right,  according  to  the  tickets  which  he  presented, 
to  be  transported  on  the  defendant's  lines  of  road,  from  the  point 
at  which  he  entered  its  cars  to  his  place  of  destination,  and  that  it 
was  the  duty  of  the  defendant  to  transfer  him  from  one  of  its  lines 
to  another  as  often  as  it  was  necessary  to  reach  the  end  of  his  ride ; 
that  he  was  actually  transferred  by  the  conductor  of  the  Aberoom 
to  the  Liberty  street  car.     It  is  true  he  had  no  transfer  ticket,  nor 
did  he  know  that  it  was  necessary  for  him  to  apply  to  the  con- 
.  ductor  for  one  ;  he  had,  however,  stated  to  the  conductor  of  the 
first  car  he  entered,  where  he  wished  to  go.    The  conductor  ought 
to  have  known  if  it  was  necessary  to  have  this  transfer  ticket  to 
reach  his  destination,  and  should  have  furnished  it.     He  made  the 
transfer,  however,  without  doing  this,  and  after  this  conversation 
the  plaintiff  had  a  right  to  act  upon  the  assumption  that  all  had 
been  done  that  was  necessary  to  secure  his  passage ;  and  seeinf" 
that  such  was  his  impression,  the  conductor  should  nave  fumishea 
the  transfer  ticket  without  any  further  request.    It  would  be  going 
very  far  to  require  a  passenger  to  specify  to  the  agents  of  the  com- 
pany what  means  and  appliances  were  necessary  to  the  accomplish- 
ment of  the  end  he  had  in  view ;  it  is  the  duty  of  these  agents  to 
supply    the    tickets  necessary  under  such   circumstances.      The 
plaintiff  was  not  in  fault,  and  he  should  not  be  made  to  suffer  for 
the  negligence  of  the  defendant's  agents.     He  was  properly  on 
the  cars  with  his  wife,  and  had  a  right  to  be  there  until  he  reached 
his  destination.     The  demand  made  on  him  for  his  fare  resulted 
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£zt>m  the  wrongful  neglect  of  one  of  defendant's  conductors,  and 
it  can  make  no  dilBEerence,  so  far  as  concerns  the  duty  the  company 
otved  him,  that  it  was  violated  by  another  conductor,  who  was  un- 
apprised of  the  actual  facts  in  the  case.  It  was  the  duty  of  the 
iuist  conductor  to  have  communicated  to  him  this  information. 
But  it  is  not  clear  that  he  was  without  fault,  for  there  is  sufficient 
evidence  to  show  that  the  plaintiff  was  transferred  to  his  car,  and 
he  was  so  informed  by  the  conductor  when  the  transfer  was  made. 
The  jury  had  a  right  to  presume  that  lie  had  this  information,  or 
might  have  had  it,  if  he  had  paid  proper  attention  to  what  was  pass^ 
ing,  and  that  it  was  his  duty  to  taJLe  notice  of  the  fact.  His  failure 
in  this  respect  put  the  company  in  the  wrong ;  and  in  putting  the 
plaintiff  off  tne  car,  they  are  chargeable  with  a  breach  of  duty 
which  their  contract  witn  him  imposed.  The  circumstances  under 
which  he  was  put  off,  and  the  place  where  he  and  his  wife  were 
landed,  were  well  calculated  to  wound  the  feelings  and  mortify 
the  pride  of  any  man  of  ordinary  sensibility.  In  every  tort  there 
may  be  aggravating  circumstances,  either  m  the  act  or  the  inten- 
tion, and  in  that  event  the  jury  may  give  additional  damages,  either 
to  deter  the  wrong-doer  from  repeating  the  trespass,  or  as  com- 
pensation for  the  wounded  feelings  of  the  plaintiff.  Code,  Sec. 
3066. 

This  provision  of  our  code  is  as  applicable  to  the  conductors  of 
street  cars  as  to  the  conductors  of  railways.  It  is  comprehensive 
in  its  terms,  and  embraces  every  tort  of  every  character  and  de- 
scription, committed  by  every  kind  of  wrong-doer,  and  visits  upon 
the  offender  exemplary  damages,  or  damages  to  compensate  for 
wounded  feelings.  Surely  it  cannot  be  seriously  insisted  that 
there  was  nothing  calculated  to  wound  feelings  in  tne  plaintiff  and 
his  wife  being  ordered  from  the  car,  in  the  presence  oi  a  number 
of  stranjgers,  and  landed  in  the  mud  in  the  middle  of  the  street, 
when  there  was  a  good  crossing  in  close  proximity.  That  there 
was  nothing  in  this  indignity,  to  characterize  it  as  mildly  as  pos- 
sible, that  was  not  well  calculated  to  excite  in  the  beholders 
thoughts  of  a  very  prejudicial  and  derogatory  character  to  the  per- 
sons thus  dealt  with.  Is  there  no  aggravation  in  this  act,  apart 
from  any  intention  in  the  wrong-doer,  to  excite  such  unpleasant 
reflections,  and  thus  inflict  a  wound  upon  the  feelings,  entitling 
the  party  to  compensation  in  damages  f  Is  there  anything  in  such* 
conauct  on  the  part  of  a  conductor  of  a  public  street  railway  car 
to  shield  him  from  exemplary  damages,  m  order  to  prevent  the 
repetition  of  such  offences?  Should  not  a  salutary  lesson  be 
taught,  through  this  verdict,  to  impress  the  necessity  of  caution 
upon  these  persons  dealing  so  Iar«i:ely  with  the  puolic  ?  These 
questions  have  been  answered  affinnatively  by  this  court  in  the  weU- 
considered  case  of  Gasways  v.  The  Atlanta  &  West  Point  E.  E., 
68  Gn.  216.     The  court  below  committed  no  error  in  the  rule  of 
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damages  laid  down  in  his  char£re,  nor  in  overmling  objections  to 
tlie  plaintiflPs  testimony  that  his  feelings  were  hnrt.  The  law  ap- 
plicable to  the  circumstances  entitling  plaintiff  to  this  action  was 
correctly  laid  down. 

There  was  no  abnse  of  discretion  in  refusing  to  set  aside  the 
verdict  and  grant  a  new  trial  upon  the  ground  that  the  dama^ 
found  were  excessive.  To  authorize  such  interference  as  was  in- 
voked, the  damages  should  have  been  so  excessive  as  to  lead  the 
court  to  infer  that  they  were  the  result  of  bias  or  prejudice  upon 
the  part  of  the  jurv.     Code,  Sees.  3067,  2947. 

Tne  portion  of  tne  verdict  that  found  attorneys'  fees,  without 
specifying  the  amount,  was  illegal  and  without  meaning,  and  may, 
and  doubtless  will,  be  disregarded  by  the  court  below  in  rendw- 
ing  its  judgment  thereon  (Code,  Sees.  3491,  3493 ;  Steed  v.  Croise 
et  al.,  February  term,  1883,  not  yet  published),  if,  indeed,  this  has 
not  been  already  done. 

Authorities  cited  for  plaintiff  in  error :  Code,  Sees.  2951,  2201, 
2203,  15  Am.  E.  119 ;  8  Ih,  311 ;  2  /J.  39 ;  53  N.  Y.  25 ;  58  Ga. 
216;  Pierce,  R  E.  Law,  491,  492;  Code  of  1873,  Sec  2082; 
Wait's  Actions  and  Def .,  88  (8),  89 ;  Code,  Sees.  3034,  3066,  3067, 
2951  (2  and  3),  2953,  2943 ;  30  Ga.,  246,  247 ;  48  li.  665 ;  Code, 
Sees.  3073,  3065,  3070 ;  56  K  T.  295 ;  54  Wis.  234. 

For  defendant  in  error :  11  Ga.,  137,  140,  141 ;  4  Am,  Dec  475 
(a) ;  1  Sutherland  Dam.,  158 ;  53  K  Y.  25 ;  13  Eep.  542 ;  9  Am., 
K.,  434,  335 ;  Sutherland  Dam.,  749, 750 ;  2  Am.  R,  39,  42,  et  wjf.  ; 
8  Ib.y  305,  310. 

Judgment  affirmed. 

See  PenxiBylvaiiia  B.  Co.  v.  Connell,  and  note  infra. 


YoBTON 
V. 

MiLWAUKBfi,  L.  S.  &  W.  Et.  Co. 

{Advance  Case,  Wisconsin^  November  26,  1884.) 

A  passenger  who,  through  the  negligence  of  one  conductor,  ie  not  fur- 
nished with  a  8toi>K>veT  ticket  to  which  ne  is  entitled,  and  who,  on  attend 
ing  to  resame  his  journey  after  a  stop,  is  required  by  a  second  conductor  to 
pay  additional  fare  or  leave  the  train,  may  elect  to  leave  the  train,  and  in 
tfayat  case  may  recover  from  the  railroad  comnany,  not  merely  the  amfwut 
of  the  additional  fare  which  he  is  subsequently  obliged  to  i>ay  in  order  to 
reach  his  destination,  but  all  damages  sustained  by  him  as  the 
natural  consequence  of  the  fault  of  the  first  conductor. 

Appeal  from  County  Court,  Milwaukee  county. 
Naik,  Pereles  (&  Sons  and  J?.  P.  SnUthy  for  appellant. 
A.  Z.  Ga/rey^  for  respondent. 
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Cole,  C.  J. — The  sole  qnestion  in  this  case  is,  was  the  rule  of 
damages  which  was  laid  down  by  the  learned  county  court  correct, 
in  view  of  the  facts  disclosed  on  the  trial  ?     Tliat  rule  was,  in 
efiect,  that  the  plaintifi  was  only  entitled  to  recover  the  additional 
fare  he  had  to  pav  to  get  from  Clinton ville  to  Oshkosh,  with 
interest.    Wlien  tne  case  was  here  on  a  former  appeal,  64  Wis. 
234 ;  8.  c.  6  Am.  &  Eng.  R.  R.  Oas.  322,  we  thougnt  the  charge 
of  the  court  as  to  the  rule  of  damages  incorrect,  because  it  went 
upon  the  hypothesis  that  the  plaintiff  was  unlawfully  put  off  the 
tnin  at  the  Bear  Creek  station.     We  held  that  the  plaintiff  was 
not  entitled  to  ride  on  the  second  train  upon  the  trip  check  which 
he  had  received  from  the  conductor  of  the  first  train,  and  that, 
tinder  the  rules  of  the  company,  the  second  conductor   might 
demand  the  additional  fare  to  his  place  of  destitiation,  and,  upon 
the  plaintiff's  refusal  to  pay,  might  eject  him  from  the  train  at 
some  usual  stopping-place,  using  no  unnecessary  force  for  the  pur- 
pose.   We  said  the  second  conductor  had  the  lawful  riffht  to  do 
this,  and  was  bound  to  do  it,  in  obedience  to  a  reasonaDle  rule  of 
the  company,  which  required  a  passenger  to  obtain  from  his  con- 
ductor a  stop-over  chect  when  ne  desired  to  stop  before  reaching 
the  place  to  which  he  had  purchased  his  ticket ;  and  the  mistake 
or  fault  of  the  first  conductor  in  not  giving  him,  on  request,  such 
a  check,  would  not  give  him  the  lawnd  right  to  ride  on  the  second 
train,  though  he  might  recover  dam^es  against  the  company  for  the 
wroi^ul  act  of  the  first  conductor.  The  court  below  strictly  adhered 
to  this  decision,  and  charged  that  the  plaintiff  was  rightfully  put 
off  the  train  at  the  Bear  Creek  station  by  the  second  conductor. 
And  the  learned  county  court  seemed  to  suppose  it  legally  and 
logically  resulted  from  that  view  that  the  plaintiff  was  confined  in 
his  recovery  to  the  additional  fare  he  had  been  compelled  to  pay, 
and  interest  thereon  ;  but  we  do  not  think  tliat  conclusion  correct 
when  the  other  undisputed  facts  of  the  case  are  considered.     The 
jmy,  in  effect,  found,  in  answer  to  the  Question  submitted,  that 
the  plaintiff  purchased  a  ticket  for  Osmcosh,  which,  of  course, 
entitled  him  to  passage  to  that  place.     Further,  that  conductor 
Sherman,  when  ne  took  up  this  ticket,  was  informed  by  the 
plaintiff  that  he  wished  to  stop  over  at  Clintonville,  and  requested 
the  conductor  to  give  him  a  stop-over  check.    Tliereupon  con- 
ductor Sherman  gave  the  plaintiff,  doubtless  through  mistake,  a 
trip  check  as  and  for  a  lay-over  check.     The  plaintiff  received  this 
check  believing  it  to  be  a  stop-over  check.   When  he  entered  upon 
the  second  tram  at  Clintonville  the  next  morning,  he  had  every 
reason  to  suppose  that  he  had  the  proper  voucher  for  a  passa^ge  on 
that  train  to  Oshkosh.     But  after  the  train  started  from  Clinton- 
ville, he  was  told  by  the  second  conductor,  when  his  ticket  was 
called  for,  that  he  could  not  ride  on  his  train  on  the  check  which 
*he  had  received  from  the  first  conductor,  and  that  he  must  either 
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pay  his  fare  to  Oshkosh  or  leave  the  train.  He  refused  to  pajliia 
fare,  and  proceeded  on  his  journey,  but  concluded  to  obey  the 
order  of  the  conductor  and  lea^•e  the  train  at  Bear  Creek.  The 
question  then  is,  had  not  the  plaintiff  the  right  to  adopt  this 
course, — ^leave  tll^  train  as  he  was  ordered  to  do,  and  hold  the  com- 
pany responsible  for  the  fault,  or  mistake  of  the  first  conductor? 
We  are  clearly  of  the  opinion  that  he  had.  And,  choosing  tluit 
alternative,  what  damages  would  he  be  entitled  to  recover  i  It 
seems  to  us  he  could  recover  all  such  damages  as  were  the  direct 
and  natural  result  of  the  wrongful  act  complained  of.  It  is  not 
entirely  clear  from  the  complaint  whether  the  action  is  for  a  breach 
of  contract,  or  for  a  violation  of  duty  as  common  carrier,  though 
we  assume  that  it  is  of  the  latter  character.  But  it  can  make  no 
essential  difference  as  to  the  rule  of  damans  upon  the  facts  proven. 
Whatever  damages  the  plaintiff  canshowlie  sustained,  which  were 
the  direct  and  natural  consequence  of  the  injurious  act  of  con- 
ductor Sherman,  these  the  plaintiff  may  recover. 

The  learned  coimsel  for  the  defendant  says  that  the  only  natural 
and  legitimate  result  of  the  act  was  to  compel  the  plainti£  to  again 
pay  his  fare  from  Clint  on  ville  to  Oshkosh.  This  might  have  been 
the  only  loss  the  plaintiff  sustained  from  the  mistake  of  conductor 
Sherman  had  he  seen  fit  to  pay  his  fare.  But  he  did  not  do  this, 
and  exercised  the  option  whicn  the  law  cave  him,  of  leaving  the 
train  and  looking  to  the  company  for  redress.  The  same  counsel 
further  says  the  plaintiff  might  have  protected  himaelf  from  all 
loss  or  inconvenience  arising  from  the  fault  or  mistake  of  the  first 
conductor  at  a  trifiing  expense,  and  that  he  failed  in  a  social  duty 
by  omitting  to  do  so.  The  jury  found  that  he  had  sufiicient  money 
with  hini  when  on  the  second  train  to  have  paid  his  fare  from 
Clintonville  to  Oshkosh.  But  was  he  under  any  le^  obligation 
to  pay  tlie  additional  fare  exacted  ?  He  had  once  paid  for  a  ticket 
to  Oshkosh,  and  claimed  the  right  to  ride  to  his  destination.  Pro- 
bably most  persons  having  the  ability  would,  under  like  circum- 
stances, pay  the  additional  fare  rather  than  submit  to  the  incon- 
venience and  delay  of  leaving  the  train  at  that  hour  and  plaee. 
But,  as  we  have  said  before,  we  think  the  plaintiff  had  the  option 
either  to  pay  or  leave  the  train  and  resort  to  his  legal  remedy. 
There  are  men  who,  in  social  life  and  business  matters,  act  upon 
the  maxim,  "  Millions  for  defence,  but  not  a  cent  for  tribute ;  in 
other  words,  men  who  stand  upon  their  strict  legal  rights.  There 
is  certainly  a  class  of  cases  where  the  law  imposes  upon  a  purty 
injured  by  another's  breach  of  contract  or  tort  the  duty  of  making 
reasonable  exertions  to  render  the  injury  as  light  as  possible. 

Counsel  have  referred  to  authorities  which  affirm  that  rule  of 
law.  They  have  also  cited  cases  which  hold  that  a  passenger  can- 
not insist  upon  remaining  on  the  train  without  paving  fare,  in 
order  that  force  shall  be  used  for  his  expulsion,  ana  then  daim 
damages  for  the  force  thus  used.    Bat  we  have  not  been  referred 
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to  a  case  analogous  to  this,  which  decides  that  it  was  the  duty  of 
the  plaintiff  to  have  paid  the  fare  exacted  and  remain  on  the  train, 
in  order  to  protect  the  company  against  the  consequences  of  the 
mistake  or  fault  of  the  first  conductor.     According  to  our  view, 
the  law  imposed  upon  him  no  such  duty.     On  the  contrary,  when 
he  was  ordered  to  leave  the  train  or  pay  the  additional  fare,  he 
had  an  election  to  leave,  or  remain  on  the  condition  of  paying. 
Saving  concluded  to  leave,  he  has  his  remedy  against  the  com- 
pany for  his  damages,  which  are  not  necessarily  limited  to  the 
additional  fare  paid  subsequently  to  go  to  Oshkosh,  and  interest 
thereon.  *  The  law  allows  nim  to  recover  full  compensation  for 
the  damages  he  sustained  by  reason  of  the  fault  of  the  first  con- 
ductor.    We  feel  it  but  just  to  observe  that  the  conduct  of  Bart- 
lett,  the  second  conductor,  was  most  considerate,  fair  and  honor- 
able.   For  while  insisting  that  the  plaintiff  must  pay  his  fare  to 
Oshkosh  or  leave  the  tram,  he,  at  the  same  time,  told  the  plaintiff 
that  if  he  did  pay,  on  the  arrival  of  the  train  at  Oshkosh  he  would 

So  with  him  to  conductor  Sherman's  house,  which  was  only  a  short 
istance  from  the  depot,  and  if  Sherman  said  plaintiff  was  entitled 
to  passage  to  Oshkosh,  he  woald  refund  the  money  exacted.  Thus 
Mr.  Bartlett  proposed  doing  all  in  his  power  to  make  the  matter 
right,  while  he  enforced  the  rules  of  his  company.  His  conduct 
in  that  behalf  certainly  deserves  commendation. 

When  this  case  was  here  on  the  first  appeal,  enhanced  damages 
were  claimed  because  the  plaintiff  was  compelled  to  leave  the  train 
at  the  Bear  Creek  station  in  the  night,  and  was  exposed  to  the 
chilly  air,  took  cold,  became  sick,  etc.  It  appeared,  then,  from 
the  plaintiff's  own  testimony,  that  before  the  train  left  Clinton ville 
the  second  conductor  demanded  fare  of  him,  and  told  him  he  could 
not  ride  on  the  trip  check  which  he  held,  and  that  the  plaintiff 
had  ample  opportunity  to  leave  the  train  at  Clintonville.  It  was 
in  view  of  this  testimonv,  and  of  the  plaintiff's  refusal  either  to 
leave  the  train  or  pay  nis  fare,  that  the  remark  was  made  that 

flaintiff  should  not  recover  for  any  exposure  or  sickness  which  he 
ad  brought  upon  himself  by  his  own  foolish  and  perverse  con- 
duct, he  navinff  been  rightfully  put  off  the  train  at  Bear  Creek, 
On  the  last  tri^  the  jury  found  that  the  plaintiff  was  not  notified 
by  Bartlett  he  could  not  ride  on  his  train  on  the  trip  check  before 
the  train  started  from;  Clintonville.  This  fact  was  deemed  mate- 
rial as  bearing  on  the  damages  which  the  plaintiff  should  recover 
by  reason  of  tiie  exposure  at  Bear  Creek.  There  are  many  cases 
cited  on  the  brief  of  counsel  on  both  sides  to  sustain  their  respect- 
ive positions.  While  we  have  examined  them,  we  do  not  deem  it 
necessary  to  comment  on  them  here.  They  are  all  distinguishable 
from  the  case  before  us. 

The  jud^ent  of  the  county  court  is  reversed,  and  the  cause  is 
lemanded  For  a  new  triaL 

See  PennsylvaBia  R.  B.  Co.  o.  Ck>miell  and  note,  infroi* 
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HUBBABD 
V, 

Grand  Rapids,  etc.,  K.  Co. 

{AdoanoB  Case,  Michigan^  March  6, 1884.) 

A  paaeenger  bought  from  a  railroad  company^s  ticket  agent  a  ticket 
which  he  was  informed  by  the  agent  was  good.  Ab  a  master  of  fact,  it 
was  not  good,  having  been  previously  used.  On  tender  of  the  ticket 
the  conductor  refused  to  ti^e  it,  and  expelled  the  passenger  for  non-pay- 
ment of  fare.  In  an  action  against  the  company  to  recover  d^msges, 
Held,  that  if  the  ticket  on  its  face  showed  former  use  and  cancellaiion, 
the  passenger  was  bound  to  paj  his  fare  and  look  afterwards  to  the  com- 
pany to  refund  the  money  and  make  him  compensation  for  his  trooble, 
out  that  if  he  refused  to  pay  his  fare  and  was  expelled,  he  could  recover 
no  damages  for  the  expuliBion.  Held,  however,  that  if  the  ticket  was  on 
its  face  apparently  good,  the  passenger  might  refuse  to  leave  the  car  and 
could  recover  damages  if  expelled. 

If  medical  expert  testimony  is  to  be  admitted  in  cases  of  tort,  as  to  tho 
possibility  of  injurious  consequences  to  the  plaintiff's  health  from  mere 
words,  or  from  the  vexation  caused  by  the  tort,  the  parties  putting  their 
question  to  the  expert  should  at  least  be  required  to  take  intoaooount,  when 
considering  the  possible  consequences,  the  contemporaneous,  or  nearly  oon- 
temporaneous,  facts  that  may  also  conduce  to  the  disturbance  of  health. 

Erbor  to  Kent  county. 

-E  S,  EqglesUm^  for  plaintiflf. 

2>.  2>.  liugheBj  for  defendant  and  appellant 

OooLEY,  C.  J. — The  plaintiff  sues  for  being  wrongfully  threat- 
ened with  expulsion  from  the  cars  of  defendant,  and  compelled  \o 
pay  fare  a  second  time  after  he  had  bought  a  ticket  which  the 
conductor  refused  to  take.  It  appears  tnat  on  September  Idtli^ 
1882,  the  plaintiff  and  one  Goodyear  were  at  Manton,  on  the  road 
of  defendant,  and  about  to  proceed  to  the  north.  They  had  been 
together  some  days.  At  Manton  they  bought  tickets  for  Traverse 
City  from  the  agent  of  defendant.  Plaintiff  noticed  that  the 
ticket  given  to  him  was  not  like  that  given  to  Goodyear,  and 
called  the  agent's  attention  to  the  fact,  and  inquired  if  it  was 
good,  and  was  told  it  was.  In  this  the  agent  was  mistaken.  The 
ticket  was  one  part  of  an  excursion  ticket  from  Sturgis  to  Tra- 
verse City,  and  had  been  cancelled  from  Sturgis  to  Grand  Kapida. 
The  evidence  is  conflicting  as  to  whether  it  had  not  also  been  can- 
celled from  Grand  Eapids  to  Walton,  a  station  north  of  Manton. 
When  the  ticket  was  presented  to  the  conductor,  he  told  plaintiff 
it  was  not  good  separated  from  the  other  part.  He  also  claimed 
that  it  had  been  used  by  another  person  to  Walton,  and  he  told 
Tthe  plaintiff  he  must  pay  his  fare  to  Walton  or  he  should  put  him 
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off  the  cars.  The  plaintiff  at  first  refused,  and  was  advised  by 
Goodyear  to  persist  in  his  refusal,  but  when  the  conductor  toot 
hold  of  the  bell-rope  to  stop  the  train,  and,  as  plaintiff  says,  put 
his  hand  on  plaintiffs  shoulder,  he  consented  to  pay  the  fare  and 
did  so,  taking  the  conductor's  receipt  therefor.  Tiie  fare  paid  was 
twenty-five  cents.     The  plaintiff  then  proceeded  on  his  journey. 

To  show  that  he  was  entitled  to  something  more  than  merely 

nominal  damages,  the  plaintiff  gave  evidence  that  he  was  not  well 

at  the  time  oi  the  occurrence ;  that  he  had  a  chronic  diarrhoea, 

and  he  thought  the  trouble  was  greater  afterward  than  before.     It 

does   not  seem,  however,  to  have   interfered  with  his  business, 

which  was  that  of  a  commercial  traveler,  nor  had  it  kept  him  from 

visiting  the  houses  of  ill-fame  at  Cadillac  a  day  or  two  before.     A 

physician  was  put  upon  the  stand  as  an  expert,  and  was  asked 

whether,  if  a  man  afflicted  with  chronic  diarrhoea,  and  riding  upon 

a  public  railroad  car,  should  be  taken  hold  of  by  the  conductor, 

and  under  a  threat  to  eject  him  from  the  car,  the  person  excited 

under  tlie  influence  of  it,  it  would  have  any  effect  upon  his  health. 

The  reply  was  that  it  would  be  likely  to  cause  a  relaxation  of  the 

bowels  temporarily. 

In  submitting  the  case  to  the  jury,  the  judge  instructed  them 
that  if  they  should  find  from  the  evidence  that  the  plaintiff  pur- 
chased the  ticket  in  question  in  good  faith,  and  had  paid  for  the 
same,  and  only  refused  to  leave  the  train  under  an  honest  belief  of 
having  paid  his  fare,  and  that  the  ticket  was  good  from  Manton  to 
Traverse  City,'  and  that  this  belief  was  induced  by  the  assurances 
of  the  agent  of  the  company  of  whom  he  purchased  the  ticket, 
and  if  there  was  nothing  upon  the  face  of  the  ticket  which  would 
apprise  him  of  any  infirmity  in  it,  then  any  attempt  of  the  con- 
ductor to  remove  tne  plaintiff  from  the  car  by  the  actual  taking 
hold  of  his  person,  or  laying  his  hands  upon  him  for  that  purpose, 
WBs  an  assault  and  battery,  for  which  tne  plaintiff  had  a  right  to 
recover  any  and  all  damages  naturally  ana  le^timately  resulting 
therefrom.  Under  this  instruction  the  plaintiff  had  a  verdict  for 
$366.61. 

In  Frederick  v.  Marquette,  etc.,  E.  Co.,  37  Mich.  342,  it 
was  decided  that  as  between  the  conductor  and  the  passenger,  the 
ticket  must  be  the  conclusive  evidence  of  the  extent  of  the  passen- 

S\fs  right  to  traveL  No  other  rule  can  protect  the  conductor  in 
e  performance  of  his  duties  or  enable  him  to  determine  what  he 
may  or  may  not  lawfully  do  in  managing  the  train  and  collecting 
the  fares.  If,  when  a  passenger  makes  an  assertion  that  he  has  paid 
fare  through,  he  can  produce  no  evidence  of  it,  the  conductor 
must  at  his  peril  concede  what  the  passenger  claims,  or  take  all  the 
responsibilities  of  a  trespasser  if  he  refuses.  It  is  easy  to  see  that 
.  his  position  is  one  in  which  any  lawless  person,  with  sufficient  im-: 
pudence  and  recklessness,  may  have  him  at  disadvantage,  and 
18  A.  A  EL  B.  Om.— 92. 
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where  he  can  never  be  certain,  if  he  performs  his  apparent  duly 
to  his  employer,  that  he  may  not  be  sumected  to  severe  pecimian 
responsibility.  Snch  a  state  of  things  is  not  desirable,  either  for 
railroad  companies  or  for  the  public.  The  public  is  interested  in 
haWng  the  rules  whereby  conductors  are  to  govern  their  action 
certain  and  definite,  so  that  they  may  be  enforced  without  oonfn- 
sion  and  without  stoppage  of  trains ;  and  if  the  enforcement  csoses 
temporary  inconvemence  to  a  passenger,  who  by  accident  or  mis- 
take is  without  the  proper  evidence  of  his  right  to  a  passage, 
though  he  has  paid  for  it,  it  is  better  that  he  submit  to  me  tm- 
porary  inconvenience  than  that  the  business  of  the  road  be  inter- 
rupted to  the  general  annoyance  of  all  who  are  upon  the  train. 
The  conductor's  duty,  when  the  passenger  is  without  the  eyidence 
of  having  paid  his  fare,  is  plain  and  imperative,  and  it  can  serve  no 
good  purpose  and  settle  no  rights  to  have  a  controversy  with  him. 
The  passenger  gains  nothing  by  being  put  off  the  car,  and  loeeB 
nothing  by  paying  what  is  demanded  and  staying  on. 

The  plainti]^  therefore  in  this  case,  if  it  was  found  that  the 
ticket  he  held  was  not  good  by  reason  of  former  use  and  cancella- 
tion, should  have  paid  his  fare  when  it  was  demanded,  and  looked 
afterward  to  the  raiL^oad  company  for  the  refunding  of  the  money, 
and  for  compensation  for  any  trouble  he  might  be  put  to  in  ob- 
taining it.  And  it  would  have  been  verv  prudent  and  proper  for 
Iiim  to  adopt  this  course,  even  though  tLere  was  nothing  on  the 
face  of  the  ticket  to  apprise  him  oi  the  invalidity.  If  the  con- 
ductor, who  was  manager  of  the  train,  informed  hhn  that  for  any 
reason  the  ticket  was  one  he  could  not  receive,  a  contest  with  hun 
over  it  must  generally  be  very  profitless,  and  therefore  nnad- 
visable ;  but  we  are  all  of  opinion  that  if  the  plaintiffs  ticket  was 
apparently  good,  he  had  a  right  to  refuse  to  leave  the  car. 

The  following  cases  support  Frederick  v.  lldjarquette,  etc*,  B. 
Oo.,  and  some  of  them  in  their  facts  closely  resemble  the  one 
before  us :  Townsend  v.  N.  Y.  C.  &  H.  R.  R  Co.,  K  Y.  295 ;  15 
Am.  Eep.  419 ;  Chicago,  etc.,  R  Co.  v.  GriflSn,  68  IlL  499 ;  Mo- 
Clure  V.  PhUadelnhia,  etc.,  R  Co.,  34  Md.  532 ;  6  Am.  Rep.  345; 
Shelton  v.  Lake  ohore,  etc.,  R  Co.,  29  Ohio  St.  214 ;  Downs  v,  N. 
Y.  &  K  H.  R.  Co.,  86  Conn.  287 ;  4  Am.  Rep.  77 :  Petrie  «. 
Pennsylvania  R.  Co.,  42  N.  J.  L.  449 ;  s.  a,  1  Am.  &  Eng.  R  R. 
Cas.  263 ;  Yorton  v.  Milwaukee,  etc.,  R  Co.,  54  Wis.  234 ;  6  Am. 
&  Eng.  Ry.  Cas.  322 ;  s.  c,  supra.  Whether  the  ticket  the  plain- 
tifi  held  was  fair  upon  its  face  was  a  disputed  question  in  the  cm, 
and  must  depend  tor  its  solution  upon  the  view  taken  by  the  jury 
of  the  credibility  of  the  witnesses  who  testified  respecting  it 

The  medical  evidence  which  was  given  in  the  case  respecting 
the  effect  of  the  alleged  assault  upon  the  plaintiff's  health,  seems 
to  call  for  some  comment.  As  the  assault  was  a  battery  only  in  a 
technical  sense,  and  there  was  no  pretense  of  injury  except  sock 
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as  might  come  from  mere  words — from  the  mere  expression  on 
the  part  of  the  conductor  of  a  determination  to  put  the  plaintiff 
off  the  car  unless  he  paid  his  fare — ^the  proposition  that  it  was 
proper  to  call  expert  witnesses  to  show  the  possibility  of  injurious 
consequences  from  such  words  to  the  plaintiff's  health  is  suggestive 
of  possibilities  in  the  trial  of  causes  which  the  trial  judge  may 
^wetl  contemplate  with  some  solicitude.  K  expert  evidence  of  the 
sort  was  admissible  in  this  case,  it  is  difficult  to  conceive  of  a 
case  of  assault  and  battery,  or  of  any  other  case,  in  which  vexing 
or  provoking  words  are  made  use  of,  where  the  expert  witness  may 
not  become  an  important  factor  in  determining  the  result.  But  the 
field  for  his  operations  could  by  no  means  be  restricted  to  cases  in 
which  disturbing  words  had  been  made  use  of.  Nearly  everv  case  of 
tort  is  accompanied  by  some  circumstance  which  is  calculated  to 
annoy  and  vex  the  party  entitled  to  sue  for  it ;  and  if  the  possible 
effects  upon  the  mind,  and  through  th^  mind  upon  the  health,  are  to 
be  the  subject  of  expert  investigation  and  testimony  in  a  case  like 
this,  they  must  be  so  at  the  discretion  of  the  parties  in  all  cases, 
and  the  medical  witness  may  become  as  much  an  incident  to  the 
session  of  a  trial  court  as  the  jury  itself.  Should  this  ever  come 
to  be  the  case,  the  parties,  in  putting  their  questions  to  the  ex- 
pert witnesses,  should  at  least  be  reqmred  to  take  into  account- 
when  considering  possible  consequences — such  contemporaneous, 
or  nearly  contemporaneous,  facts  as  may  also  conduce  to  the  dis- 
turbance of  health,  such,  for  example,  as  some  which  appeared  in 
this  case,  and  have  been  mentioned  above.  The  judge  in  his  in- 
structions evidently  attached  importance  to  this  expert  testimony, 
and  it  no  doubt  conduced  to  swell  the  damages  awarded. 

The  case  should  go  back  for  a  new  trial. 

Sherwood  and  Campbell,  JJ.,  concurred. 

See  Pennsylvania  Railroad  Co.  v.  Connell,  and  note  ififra. 


PsNNSYLVAJinA  EaILBOAD  Oo, 

V. 
OONNELL. 

{Advance  Case,  Illinois,  October  81, 1884.) 

When  a  Taflroad  company  sells  to  a  passenger  a  ticket  to  a  point  beyond 
its  own  line,  the  coupons  attached  setting  forth  that  thev  are  issued  by  the 
company  telling  them  on  account  of  another  company,  tne  said  first  named 
company  will  be  considered  to  act  merely  as  an  agent  for  the  sale  of  the 
coupons  entitling  the  passenger  to  ride  upon  the  roads  of  other  companies, 
ana  will  not  be  deemed  to  have  entered  into  any  contract  with  the  passen- 
ger to  tranaport  him  through  to  his  destination. 

The  Penna.  B.  B.  Co.  nodiOed  the  Wakiaah,  8t.L.AP.  B.B.Canot  toaeli 
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BXkj  more  through  tickets  by  a  certain  route  which  iavolved  passage  otgt 
the  Penna.  R.  ft  Co.'s  line.  The  Wabash,  St.  L.  &  P.  R.  R.  Go.  agreed  not 
to  do  so,  but  subsequently  an  agent  of  said  company  sold  to  a  party  a  tickes 
over  said  route,  which,  of  coarse,  on  its  face,  entitled  him  to  passage.  Upon 
arriving  on  the  line  of  the  Penna.  B.  R.  Co.,  the  conductor,  acting  upon  h& 
instructions,  refused  to  accept  the  ticket,  and  as  the  passenger  refused  to 
pay  any  fare  and  refused  to  leave  the  train,  expelled  him  by  force.  In  sn 
action  against  the  company  to  recover  damages  for  the  forcible  expulsioa, 
Hdd,  that  the  Wabash,  St.  L.  &  P.  R.  R.  Co.  acted  as  the  agent  of  the 
Penna.  R.  R.  Co.  in  selling  the  ticket,  and  that  the  latter  was  therefore  liaUe 
for  the  mistake  in  the  issuing  thereof,  but  Held,  tiiat  it  was  the  passenger's 
duty,  upon  being  informed  by  the  conductor  that  his  ticket  was  not  good, 
either  to  pay  his  fare  or  leave  the  train  of  his  own  accord  when  asked  to  do 
so,  and  then  have  recourse  to  an  action  for  breach  of  contract,  or  for  daiA- 
ages  for  his  expulsion.  He  could  not,  by  insisting  upon  remaining  in  the 
cars  and  compelling  the  conductor  to  expel  him  forcibly,  entitle  himself  to 
damages  for  the  forcible  expulsion. 

Appeal  from  the  First  District. 

Willa/rd  cfe  Drigga^  for  the  railroad  company. 

HyneSy  English  cS:  Dunn^  and  John  J,  Keddick^  for  Connell. 

Cbaig,  J. — This  was  an  action  brought  by  Wm.  J.  Connell  in  the 
superior  court  of  Cook  county  against  the  Pennsylvania  Railroad 
Company  to  recover  damages  for  a  forcible  expulsion  from  appel- 
lant's car  at  Tacona,  a  station  a  few  miles  east  of  West  Philadel- 
phia, on  the  10th  day  of  December,  1880.  On  a  trial  of  the  caufie 
before  a  jury,  the  plaintiff  recovered  a  verdict  and  judgment  for 
$15,000,  which  was  affirmed  in  the  appellate  court.  It  appeals 
from  the  evidence  introduced  on  the  tnal,  that  the  Wabash,  St 
Louis  &  Pacific  Railway  Company  operated  a  line  of  railroad  from 
Omaha  to  St.  Louis,  and  appellant  operated  a  line  of  road  from 
Philadelphia  to  New  York.  The  Wabash  Railroad  Company  had 
for  several  years  been  in  the  habit  of  selling  coupon  tickets  to  pas- 
sengers from  Omaha  to  New  York  over  its  own  line  and  the  hnes 
of  the  Ohio  &  Mississippi,  The  Marietta  &  Cincinnati,  The  Balti- 
more &  Ohio,  The  Pmladelphia,  Wilmington  &  Baltimore,  and 
appellant's  line.  On  the  1st  day  of  December,  1880,  appellant  sent 
the  Wabash  Company  a  message  by  telegraph  as  follows : 

December  1st,  1880. 

Gteoige  H.  Daniels,  Wabash,  St.  Louis  &  Pacific  Railway,  St 
Louis,  Missouri 

On  receipt  hereof,  please  discontinue  sale  of  tickets  to  all  points 
north  and  east  of  Philadelphia,  reading  ma  Baltimore  &  Ohio 
Railroad  and  this  line.     Please  answer.  L.  P.  Fabmeb. 

The  Wabash  Company  received  the  message  and  replied  as  fol- 
lows :  "  Tickets  readingwa  Baltimore  &  Ohio  Railroad  to  all 
?>int8  east  and  north  of  Philadelphia  have  been  ordered  off  sale," 
he  Wabash  notified  the  Baltimore  &  Ohio  road  of  the  action  of 
appellant,  and,  on  reply,  received  the  following : 
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"  Baxtiraore,  Md.,  Dec.  2,  1880. 
"  To  Geo.  H.  Daniels,  Wabash  R'y,  St.  L. 

'*  Please  get  up  quickly  tickets  New  York  and  points  east  by  B. 
and  O.,  and  Boundbrook  route  trains  run  Chicago  &  Cin'ti,  N.  T., 
without  change.  Coupons  should  read  Balto.,  Phila.,  Boundbrook 
R.  R,,  Phila.  &  Reading  R.  R.  Phila.  &  Boundbrook  Central  R. 
R.,  Xew  Jersey,  Boundbrook,  N.  Y.  Until  you  get  them  on,  con- 
tinue sales  Penn.  R.  R.,  tickets  by  B.  &  O.,  reporting  entire  pro- 
portion east  Baltimore  to  B.  &  O. ;  we  are  exchanging  and  will 
protect-     Answer.  L.  MT  Cole." 

On  the  7th  day  of  December,  1880,  the  Wabash  Company  at 
Omaha  sold  appellee,  who  had  no  notice  of  the  action  of  appellant's, 
a  coupon  ticket  from  Omaha  to  New  York  reading  via  Baltimore 
and  Ohio  and  appellant's  line  for  the  sum  of  $38.05,  which  was 
paid.     Appellee  left  Omalia  on  the  7th  day  of  December,  arrived 
at  Washington  on  the  7th;  he  remained  there  a  few  days  and  then 
resumed  his  journey;  reached  Philadelphia  on  the  16tn,  when  he 
took  passage  on  appellant's  cars  for  New  York.     When  the  con- 
ductor came  into  the  car  in  which  appellee  had  taken  passage,  his 
ticket  purchased  at  Omaha  was  presented  and  refused.     The  con- 
ductor notified  appellee  that  the  ticket  was  not  good  on  that  road, 
and  demanded  fare,  which  appellee  refused  to  pay.  The  train  was 
stopped  at  Taeona,  a  regular  station,  and  appellee  requested  to  leave 
the  train,  which  he  refused  to  do.  The  conductor  then  put  him  oflf, 
uaing  such  force  as  seemed  necessary  for  that  purpose.     Several 
questions  were  raised  in  regard  to  the  rulings  of  the  court  below 
on  the  admission  of  evidence,  but  as  they  are  of  minor  importance, 
we  will  not  consume  time  on  their  discussion,  but  will  proceed  to  the 
main  points  in  the  case  which  are  presented  by  the  decision  of  the 
court  on  the  instructions  to  the  jury.     It  is  insisted  by  appellant 
that  the  Wabash  Company,  in  the  sale  of  the  through  ticket  from 
Omaha  to  New  York,  contracted  as  a  principal  and  not  as  an  agent 
with  appellee  to  carry  him  over  appellant's  line  from  Philadelphia 
to  New  York,  and  that  the  refusal  of  appellant  to  accept  appellee's 
ticket  was  merely  a  refusal  to  act  as  agent  of  the  Wabasn  Company; 
and  a  suit  by  a  third  person  does  not  lie  against  an  ^ent,  for  the 
reason  the  agent  refuses  to  act  for  the  principal.     The   court  re- 
fused the  instructions  of  appellant  presenting  this  view  of  the  law, 
and  gave  instructions  for  appellee  presenting  the  view  that  in  the 
sale  of  the  through  ticket,  the  Wabash  Company  acted  as  agent  of 
appellant.    The  ticket  upon  its  face  gives  no  sanction  to  appellant's 
porition;  it  says:  "In  selling  this  ticket  for  passage  over  otlier  roads, 
this  company  acts  only  as  agent  for  them  and  assumes  no  respon- 
sibihty  beyond  its  own  line.'      The  coupon  over  appellant's  line 
declared :    '•  Issued  by  the  Wabash,  St.  Louis  &  Pacific  Railway 
on  account  of  Pennsylvania  Hailroad.'' 


^: 
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From  these  statements  upon  the  ticket  and  coupon  purchased  bj 
appellee,  which  was  the  contract  between  the  pames  and  showed 
their  intentions,  it  is  manifest  that  the  Wabash  Company,  by  its 
contract  with  appellee,  only  assumed  to  act  as  agent  in  the  sale  of 
tickets  over  the  connecting  lines,  and  intended  to  assume  the  res- 
ponsibility of  an  agent  and  none  other.     But  aside  from  the  lah- 

age  of  the  ticket,  we  think  the  law  on  this  subject  is  well  settled. 

e  think  the  rule  is  well  stated  by  Redfield.  He  says :  "As  the 
general  duty  of  common  carrier/ of  passengen  is  different  fiom 
me  common  carriers  of  goods,  so  the  implied  contract^  resulting 
from  the  sale  of  through  tickets  for  passengers,  is  different. '  In  the 
case  of  the  carriers  of  ^oods  and  the  baggage  of  uassengers,  we 
have  seen  that  taking  tne  pay  and  giving  tickets  or  cnecks  through 
binds  the  first  company  ordinarily  for  the  entire  route. 

"But  in  regard  to  carrying  passengers  the  rule  is  diflEerent,  we  ap- 
prehend. These  through  tickets  in  the  form  of  coupons,  whidi 
are  purchased  of  the  first  company,  and  which  entitle  the  person 
holding  them  to  pass  over  successive  roads,  with  ordinary  pas- 
senger baggage  sometimes  for  thousands  of  miles,  in  this  country, 
import  commonly  no  contract  with  the  first  company  to  cany 
such  person  beyond  the  line  of  their  own  road.  They  are  to  be 
regarded  as  distinct  tickets  for  each  road,  sold  by  the  first  com- 
pany as  agent  for  the  others  so  far  as  the  passenger  is  concerned." 

2nd.  Vol.  Eedfield  on  the  Law  of  Railwajs,  Sec.  201. 

The  same  rule  is  announced  in  Harlan  v.  Eastern  Railroad  Co. 
114  Mass.  44  and  in  Pennsylvania  Kailroad  Co.  v.  Schwarzenberger, 
45  Pa.  State  208.  The  same  principle  was  announced  by  this  court 
in  Chi.  R.  I.  and  P.  E.  R.  Co.,  v.  Fahee  52  111.  81.  It  is  tree  a 
■company  selling  a  through  ticket  might  by  contract  bind  itself  to 
be  responsible  for  the  entire  route,  but  such  liability  cannot  arise, 
nor  can  it  be  established,  from  the  fact  alone  that  a  through  ticket 
has  been  sold.  Something  more  is  required  .to  create  a  liability  of 
such  a  character.  Several  cases,  decisions  of  this  court,  have  been 
cited  by  appellant  to  the  effect  that  where  a  carrier  receives  goods 
marked  for  shipment  to  a  particular  place  beyond  the  line  of  the 
carrier,  in  the  absence  of  an  express  contract  limiting  the  liability, 
the  law  will  imply  an  undertaking  on  the  part  of  the  carrier  to 
transport  and  deliver  the  goods  at  the  place  to  which  they  are 
marked,  and  in  such  case  where  loss  occurs  the  carrier  receiving 
the  goods  is  liable  to  the  shipper.  Actions  for  loss  of  freight  are 
entirely  different  from  an  action  of  this  character,  and  tne  cases 
which  control  the  one  do  not  control  the  other. 

Wliere  a  coupon  ticket  has  been  sold  as  here,  the  rights  of  the 
passenger  and  the  duty  and  responsibility  of  the  several  com- 
panies over  which  the  passenger  has  procured  a  passage,  are  the 
same  as  they  could  have  been  if  the  passenger  had  purchased  a 
ticket  at  the  office  of  each   company   constituting  the  through 
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Une.     IN'ote.  Yol.  2  Bedfield  American  E.  Oases  465.   If  we  are 
correct  in  this  pofiition,  the  mstmctions  of  the  court  on  this  branch 
of  the  case  are  not  erroneous.    But  the  instructions  in  regard  to 
the  measure  of  damages  present  a  more  serious  question.  In  regard 
to   the    damages,  the  court  in  substance  directed  the  jury  that 
the  plaintiff  was  entitled  to  recover  compensation  for  loss  of  time 
or  actaal  pecuniary  loss  as  the  result  of  being  forcibly  ejected 
from  the  train ;  also  such  sum  as  will  com{>en6ate  for  iniuries  to 
the  person  resulting  from  being  forcibly  ejected  from  tne  train 
and  for  bodily  pam.    The  conductor  had  been  ordered  by  lus 
superiors  not  to  receive  a  ticket  for  fare  over  the  road  like  the  one 
presented  by  appellee,  and  when,  in  the  discharge  of  his  duty  as 
conductor,  he  called  upon  appellee  for  fare,  and  the  ticket  was 
presented,  he  notified  appeUee  that  he  could  not  receive  the  ticket, 
and  at  the  same  time  iniormed  him  that  he  must  pay  full  fare  to 
New  York.    This  appellee  refused  to  do,  and  then  the  conductor 
notified  him  that  he  must  pay  the  regular  fare  or  leave  the  train. 
AppeUee  refused  to  pay  or  leave  the  car,   and  the  conductor 
stopped  the  train  at  a  regular  station  and  put  appellee  off  by 
force ;  but  it  does  not  appear  that  more  force  was  used  than  was 
necessary.     This  was  in  substance  the  transaction.     If  it  be  true 
that  appellee  by  virtue  of  his  ticket  was  entitled  to  be  carried  over 
appellant's  road,  the  question  presented  is  whether  he  can  recover 
damages  for  being  forcibly  expelled  from  the  train,  or  was  it  his 
duty,  when  notified  by  the  conductor  that  he  would  not  receive 
the  ticket,  to  pay  his  fare  under  protest,  or  leave  the  train  and 
hold  th6  company  responsible  for  the  expulsion,  without  compel- 
ling the  conauctor  to  resort  to  force.     Had  appellee  paid  the  lare 
demanded,  he  might  have  sued  the  company  and  recovered  for  a 
breach  of  the  contract ;  had  he  left  the  train  when  the  conducted 
refused  to  receive  the  ticket  and  ordered  him  to  leave,  he  might 
have  sued  and  recovered  for  all  damages  sustained  in  consequence 
of  the  act  of  the  conductor  expelling  him  from  the  train.     But 
can  he  recover  for  the  force  used  by  the  conductor,  which  he,  by 
his  own  act,  induced  the  conductor  to  resort  to  in  order  to  put  him 
off  the  train? 

A  question  similar  in  principle  to  the  one  involved  in  this  case 
arose  in  C.  B.  &  Q.  R.  E.  Co.  v.  Griffin,  68  Bl.  499,  and  it  was 
there  held :  If  a  passenger  pays  his  fare  to  a  certain  station,  and 
the  ticket  a^nt  inadvertently  gives  him  a  ticket  to  an  intermedi- 
ate station,  tne  demand  of  a  fare  a  second  time  by  the  conductor 
will  be  a  breach  of  the  imphed  contract  on  the  part  of  the  com- 
pany to  carry  him  to  the  proper  station.  By  paying  on  such  de- 
mand, his  action  will  be  as  complete  as  if  he  resists  the  demand 
and  suffers  himself  to  be  ejected,  and  his  ejection  in  such  case 
will  add  nothing  to  his  cause  of  action.  It  is  his  duty  to  pay  the 
iure  demanded,  and  if  the  company  fails  to  make  suitable  repam- 
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tion  for  the  indigpity,  he  can  maintain  his  appropriate  action.  In 
Pullman  Palace  Car  Co.  v.  Reed,  Reed  had  purcnased  a  ticket  for 
a  particular  berth  in  a  sleeping  car,  and  had  lost  it  after  entering 
the  car.  He  refused  to  pay  a  second  time,  and  was  forcibly  ex- 
pelled after  producing  proof  that  he  had  purchased  a  ticket  for  a 
berth.  A  verdict  of  $3,000  was  held  to  be  excessive,  and  it  was 
also  held  that  the  plaintiff  was  only  entitled  to  recover  the  price 
paid  for  the  ticket  and  reasonable  compensation  for  the  trouble 
and  inconvenience  he  suffered  by  being  deprived  of  a  berth  in 
the  sleeping  car.  See  also  Hall  v,  Memphis  &  Charleston  R  R 
Co.,  9  Am.  &  Eng.  R.  R.  Cas.  349. 

In  the  case  first  cited,  it  was  expressly  held  by  this  court,  that 
where  the  passenger  paid  on  the  demand  of  the  conductor,  his 
action  will  be  as  complete  as  if  he  resists  and  suffers  himself  to  be 
ejected,  and  liis  ejection  in  such  case  will  add  nothing  to  his  cause 
of  action.  We  entertain  no  doubt  that  appellee  was  entitled  to 
recover  the  amount  of  the  cost  of  a  ticket  irom  the  place  he  was 
ejected  from  the  cars  to  New  York.  He  was  also  entitled  to  re- 
cover such  damages  as  he  sustained  on  account  of  the  delay  occa- 
sioned by  the  expulsion,  and  all  additional  expense  necessarily 
occasioned  tliereby,  as  well  as  reasonable  damages  for  the  indigni^ 
in  being  expelled  from  the  train ;  but  we  perceive  no  ground  upon 
which  he  can  recover  for  |)ersonal  injuries  received,  unless  the 
expulsion  wa*^  malicious  or  wanton.  When  the  conductor  demanded 
that  appellee  should  pay  fare  or  leave  the  train,  he  would  have 
been  justified  in  refusing  to  pay  fare  and  iti  leaving  the  train  on 
the  command  of  the  conductor,  and  had  he  done  so,  lie  would  have 
received  no  personal  injuries,  and  might  then  have  brought  his 
action  and  recovered  as  before  stated ;  but  when  he  refused  to 
leave  the  train  and  thus  compelled  the  conductor  to  resort  to  force, 
he  cannot  recover  for  an  injury  which  he  voluntarily  brought  upon 
himself.  The  conductor  was  ordered  by  his  superior  not  to 
receive  a  ticket  like  the  one  presented.  Tins  order  he  was  bound 
to  obey,  and  so  far  as  appears  he  acted  in  good  faith,  and  when 
appellee  was  notified  by  the  conductor  that  nis  ticket  was  not  good 
and  would  not  be  received,  it  was  his  duty  to  leave  the  train  m  a 
peaceable  manner,  and  hold  the  company  responsible  for  the  eon- 
sequences,  rather  than  resist  or  undertake  to  retain  his  place  on 
the  train  by  force. 

A  train  crowded  with  passengers,  often  women  and  children, 
is  no  place  for  a  quarrel  or  a  fight  between  a  conductor  and  a  pasr 
senger,  and  it  would  be  unwise  and  dangerous  to  the  traveling 

Imblic  to  adopt  any  rule  which  might  encourage  a  resort  to  vio- 
ence  on  a  train  of  cars.  The  conductor  must  have  the  supervision 
and  control  of  his  train,  and  a  demand  on  his  part  for  fare  should 
be  obeyed,  or  the  passenger  should  in  a  peaceable  manner  leave 
the  tram  and  seek  redress  in  the  courts,  where  he  will  find  a  com- 
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plete  remedy  for  every  indignity  oflFered  and  for  all  damages  sus- 
tained. 

The  instructions  in  reference  to  the  damages  we  regard  as  errone- 
ous, and  for  this  error  the  judgment  will  be  reversed  and  the 
cause  remanded. 

Mulkey,  J.,  dissents. 

Through  Contract  for  Passenger  Transportation.— When  a  through 
ticket  is  sold  by  a  railroad  company  over  several  connecting  roads  to  a  point 
beyond  its  own  line,  this  is,  in  some  cases,  considered  to  bK9  u  definite  con- 
tract on  the  part  of  the  road  selling  the  ticket  to  transport  the  passenger 
through  to  his  destination.     WUliams  v,  Vaaderbilc,  28  N.  Y.  217;  Nazac  v, 
Boston,  etc.,  R.  Ck>.,  7  Allen,  829;  Wilson  v,  Chesapeake,  etc.,  R.  Co.,  21 
Gratt.  654;  Quimby  v.  Yanderbilt,  17  N.  Y.  306;  Oandee  v.  Pennsylvania  R. 
R.  Co..  21  WittC.  582;  Carter  v.  Peck,  4  Sneed,  203;  Hartt;.  Renssalaer,  etc., 
R.  Co.,  8  N.  Y.  37;  Weed  v.  Saratoga,  etc.,  R.  Co.j  19  Wend.  634;  Cary  v. 
Cleveland,  etc.,  R.  co.,  29  Barb.  35;  Illinois,  ere,  R.  Co.  v,  Copeland,  24  UL 
3:J7;  Croft  t\  Baltimore,  etc.,  R.  Co.,  1  McA.  492. 

Company  Selling  Tlirongh  Ticket  is  Agent  for  Other  Lines.— In  other 
cases  the  purciiase  of  a  through  ticket  nus  been  regarded  as  a  distinct  con- 
tract witli  e^ch  joad  over  which  the  traveler  is  to  pass,  the  selling  company 
actiug  ad  agent  for  each  of  the  others  m  making  the  sale.  Nashville,  etc., 
R.  Co.  v.  Spray  berry,  9  Heisk  (Tenn.),  852;  Hood  v.  New  York,  etc.,  R  Co., 
22  Conn.  1;  Furstenheim  v.  Memphis,  etc.,  R.  Co.,  9  Heisk,  238;  Knight  v. 
Portland,  etc.,  R.  Co.,  56  Me.  235;  Hartan  v.  Eastern  R.  Co.,  114  Mass.  44; 
Cuicago  &  R.  I.  R.  Co.  v.  Faliey,  52  111.  81;  Pennsylvania  R,  R.  Co.  v. 
bchwarzenberger,  45  Pa.  St.  208. 

See  also  Kessler  v.  New  York,  etc.,  R.  Co.,  61  N.  Y.  538;  Brooke  v.  Grand 
Trunk  R  Co..  lo  Mich.  322. 

Expalsion  for  Non-Payment  of  Fare  or  Failure  to  Prodace  Begalar 
Tieket. — It  is  clear  that,  as  a  general  rule,  a  railroad  company  is  entitled  to 
exoel  from  its  trains  a  passenger  wno  refuses  to  pay  his  fare  when  it  is  la  w- 
folly  demanded.  Haley  v,  Chicago,  etc.,  R.  Co.,  21  Iowa,  15;  Lillis  v.  St. 
Louis,  etc.,  R.  Co.,  64  Mo.  464;  Great  Western  R.  Co.  v.  Miller,  19  Mich.  305; 
Ohio,  etc.,  R.  Co.  t?.  Muhling,  30  111.  9;  O'Brien  r.  Boston,  etc.,  R.  Co.,  15 
Gray,  20;  Chicago,  etc.,  R,  Co.  v.  Roberts,  40  111.  503;  Chicago,  etc.,  R.  Co. 
V.  Peacock,  48  lU.  253;  Willetts  v,  Buffalo  &  Rochester  R.  Co.,  14  Barb.  586; 
O'Brien  r.  N.  Y.  Central  &  H.  R.  R.  Co.,  1  Am.  &  Eng.  R.  R.  Cas.  259;  Lane 
r.  East  Tenn.  Ya.  &  Ga.  R.  R  Co.,  2  Am.  &  Eng.  R  R  Cas.  278;  Indianapo- 
lis &  St.  Louis  R  Co.  V,  Kennedy,  3  Am.  &  Eng.  R.  R.  Cas.  467;  Swan  v. 
Manchester,  etc.,  R  R  Co.,  6  Am.  &  Eng.  R  R.  Cas.  327;  Skillman  t?.  Cin- 
cinnati, etc.,  R  Co.,  13  Am.  &  Eng.  R.  R  Cas,  31. 

Or  who  fails  to  produce  other  than  an  irregular  and  improper  ticket.  Kee- 
ley  V.  Boston,  etc.,  R  Co.,  67 Me.  163;  Jeromes.  Smith, 48  Vt.  230;  Pullman 
Palace  Car  Co.  v.  Reed,  75  111.  125;  Frederick  v.  Marquette,  etc.,  R.  Co.,  87 
Mich.  342;  Chicago,  etc.,  R  Co.  v.  Griffin,  68  HI.  499;  Goetz  v,  Hannibal, 
etc.,  R  Co.,  50  Mo.  272;  Barker  v.  New  York,  etc.,  R  Co.,  24  N.  Y.  599;  Hill 
V.  Syracuse,  etc.,  R.  Co.,  63  N.  Y.  101;  Bennett  v.  New  York,  etc.,  R  Co., 
49  N.  Y.  094;  Sherman  t?.  Chicago,  etc.,  R.  Co.,  40  Iowa,  45;  Lillis  v,  St. 
Louis,  etc.,  R  Co.,  64  Mo.,  464. 

Or  who  fails  to  produce  any  ticket  at  all,  though  he  may  have  originally 
bought  one  which  he  has  lost  or  left  behind  him.  Downs  v.  New  York  & 
N.  H.  R.  Co..  36  Conn.  287;  Jerome  v.  Smith,  et  al.,  48  Vt.  230;  Duke  & 
Wife  V.  Great  Western  R  Co.,  14  Upp.  Can.  Q.  B.  377. 

Failare  to  Prodnee  Regular  Ticket  Caused  by  Mistake  of  Company's 
Serrant. — An  imi^orcant  question  often  arises  as  to  the  rights  of  a  passenger 
where  he  is  unable  to  proauce  a  ticket,  or  is  able  to  produce  only  a  defecnVe 
or  irregular  one  in  consequence  of  some  fault  or  negligence  of  the  company's 
servants.    This  subject  is  best  considered  under  three  heads. 
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Total  Failure  to  Prodtux  Ticket,— {I)  Where  the  passenger  is  unable  to 
produce  any  ticket  at  ail  through  the  fault  of  the  company's  servants.  This 
may  occur  when  the  ticket  agent  at  the  statiou  has  delivered  by  mistake  to 
the  passenger  a  less  number  of  tickets  than  lie  haa  aaked  and  paid  for. 
Weaver  v.  Bome,W.  A;  O.  R.  Co.,  8  T.  d;  C.  (N.  Y.)  270.  Italso  occoni when 
one  conductor  hiui.  by  an  iuadvertence,  ccjliected  a  passenger^'s  ticket  with- 
out informing  the  subtiequent  conductor  that  he  has  done  so.  Sheltoo  v. 
Lake  Shore  &  Michigau  b.  R.  Co.,  29  Ohio  St  214;  Townseud  r.  N.  Y.  Oen- 
.  tral  A;  H.  R.  R.  Co.,  56  N.  Y.  295.  In  neither  cajse  can  the  conductor  be 
expected  to  listen  to  the  passenger^s  account  of  the  transaction.  It  is  the 
doty  of  the  passenger  eiiher  to  pay  his  fare  or  to  walk  quiedy  off  the  train, 
and  have  resort  lo  an  action  ugaiust  the  company  for  the  expense  and 
trouble  to  which  lie  has  been  sutgected.  If  he  attempts  to  retain  his  place 
without  paying  fare,  and  is  expelled  hy  the  conductor,  he  can  recover  no 
damaees  f or  the  expulsion.  A  contrary  doctrine  is  laid  down  in  CSty  A 
Suburban  R.  Co.  v.  Brauss,  70  Gki.  ^&S:  8.  c.  supra.  But  we  cannot  believe 
that. this  case  will  be  generally  accepted  as  law. 

Production  of  Tichst  Irregular  on  Face. — (2)  Where  the  passenger  la, 
through  the  fault  of  the  servants  of  the  company,  unable  to  produce  any 
ticket  but  an  irregular  or  imperiect  one,  which  appears  on  its  face  to  be 
irregular  or  imperfect.  Thi^s  occurs  when  the  ticket  agent,  by  mistake,  selb 
a  ticket  to  ihc  wrnng  destination.  Frederick  v,  Marquette,  H.  &  O.  R  Co., 
87  Mich.  842;  Chicago,  B.  A;  g.  R.  R.  Co.  r.  Griffin,  68  HI.  490.  Or  where  a 
party  is  informed  by  the  ticket  agent  that  he  may  travel  on  a  lindted  ticket^ 
the  limitation  of  which  has  expired.  Hall  v,  Memphis  &  C.  B.  Ca,  9  Am. 
&  Eng.  R.  R.  Cas.  848.  Or  where  a  conductor  firives  a  party  askingfor a 
stop-^  check  a  trip  check  merely.  Yorton  v.  Milwaukee,  jL  8.  &  w.  B. 
Co.,  54  Wise.  234;  B.  c.  6  Am.  &  Eng.  R.  R.  Cas.  822 ;  s.  c.  supra.  Or  where 
the  conductor,  by  mistake,  hands  the  passenger  a  transfer  slip  of  the  wrong 
color,  not  entitling  him  to  ride  on  the  road  he  wishes,  when  the  passenger 
has  been  in  the  habit  of  riding  on  the  road  and  knows  that  the  slip  is  irreg- 
ular. Bradshaw  v.  South  Boston  R.  R.  Co..  16  Am.  &  Eng.  R.  R  C^.  3M. 
In  all  these  casies  it  has  been  held  that  it  is  the  duty  of  the  passenger  to  pay 
his  fare.  The  ticket  being  on  its  face  irregular,  the  passenger  cannot  expect 
the  conductor  to  recognize  it.  He  has  his  action  against  the  company  for 
an  the  expense  and  trouble  whidi  is  a  dkect  consequence  of  the  original 
mistake,  but  if  he  refuses  to  pay  fare  and  is  exfielled.  he  cannot  recover 
damages.  A  similar  result  was  reached  in  an  analogous  case,  wht- re  a  pas- 
senger in  a  sleeping  car  had  lost  his  ticket,  but  produced  a  written  certifl- 
oate  from  the  agent  selling  it  to  him.  to  the  effect  that  he  was  entitled  to  a 
berth.  It  was  held  that  the  conductor  was  not  bound  1 1  recognize  this  cer- 
tificate, and  wats  justified  in  expelling  the  party  upon  his  refusal  to  payf»ra 
Pullman  Palace  Car  Co.  v.  Reed,  75  fil.  126. 

In  certain  cases  it  Hhs  been  held  that  conductors  are  bound  to  recognise 
the  validity  of  irregular  receipts  or  certificates  issued  by  other  employ^ 
Thus  the  conductor  is  bound  to  reco^ize  the  validity  of  a  pass  granted  bv 
another  conductor,  which  consists  simply  of  a  card  marked  with  the  partyi 
destination  an«l  the  conductor's  initials.  Toledo,  W.  &  W.  R.  Co.  r.  McDon- 
ough,  68  Ind.  289.     See  alf«o  St.  Louis.  A.  &  C.  R.  Co.  v,  Dalby.  19.  III.  85S. 

it  must  also  be  observed  that  in  some  cases  it  has  been  held  that  tiie 
agents  of  a  railroad  company  have  no  right  to  modify  by  parol  the  expreas 
terms  of  a  ticket.  A  conductor  has  no  right  to  grant  veroally  to  a  pasKH- 
ger  holding  a  continuous  ticket  tho  right  to  stop  over.  Petrie  v.  Penna  R. 
R.  Co.,  42  N.  J.  L.  449.  A  ticket  agent  at  a  way  station,  where  a  passenger 
has  alighted,  cuunot  graut  liirn  the  right  to  procet<l  on  a  subsequent  train 
where  the  check  wiiich  he  holds  is  limited  to  "this  day  and  train  only." 
MrClure  v,  Phila.  W.  &  B.  R.  R  Co..  34  Md.  532.  In  both  thes«  c«8p«,  the 
pasHenger  attempting  to  continue  his  journey  on  such  tickets,  and  refusing 
to  pay  f;ire.  may  rightfully  be  expelled  by  the  conductor. 

itoductUm  of  Irregular  Ticket  Valid  on  its  Face.— (8)  Where  the  pafr 
senger  is,  through  the  fault  of  the  servants  or  agents  of  the  company,  unable 
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to  prodnoe  a  regular  ticket,  although  the  ticket  held  by  him  iu>pearB  on  Its 
face  to  be  good.  This  is  the  state  of  facts  in  the  two  oases  of  Hubbard  v. 
Grand  Rapids  R.  Co.,  and  Pennsjrlvania  R.  Go.  v.  Ck>nnell,  reported  above. 
It  is  obvious  that  a  new  dement  is  here  introduced  not  inyolved  in  the  pre- 
vious cases.  It  will  be  observed  that  the  two  decisions  are  by  no  means 
harmonioiis.  We  incline  to  the  opinion  that  the  Supreme  Court  of  Uiinoii 
the  law  as  it  will  ultimately  be  established. 


LoTjisviLLifi  &  'Nabkvjllr  B.  B.  Oa 

V. 

Flbmino. 

(AdvaMBCaBtj  Tenneaaee,  1884.) 

The  mle  of  this  State,  in  the  case  of  contributory  negligence,  is,  that  if  the 
Injured  party  proximately  contribute  to  the  injury,  he  cannot  recover  dam- 
ages, nor  can  he  recover  if  both  parties  are  equally  in  fault,  but  he  may 
recover  if  the  negligence  of  the  other  party  was  the  i>rozimate  cause  of  the 
injury,  altiiough  he  may  have  contributJea  to  the  injury  by  his  own  negli- 
gence, such  negligence  going  only  in  mitigation  of  the  damages. 

The  negligence  or  wrongful  conduct  of  the  injured  party  may  be  consid- 
ered in  mitigation  of  damages,  whether  the  damages  recoverable  be  only 
oompensatory  or  oomnensatory  and  exemplary. 

The  rule  is  applicable  to  all  cases  of  contributory  negligence,  and  is  not 
confined  to  cases  growing  out  of  statutes  regulating  the  duties  of  railroad 
emi^oy^s  on  a  moving  train  wh(  n  an  obstruction  appears  on  the  track. 

A  person  who  purchases  a  ticket  which  entitles  him  to  be  carried  as  a  pas- 
senger in  a  railroad  train,  takes  it  subject  to  such  reasonable  rules  and  reg- 
ulations as  the  railroad  company  may  have  prescribed,  and  regulations 
would  be  reasonable  which  provided  that  the  passenger  should,  ondemand^ 
exhibit  his  ticket  on  entering  tbe  train,  ana  should  afterwards,  on  like 
demand,  surrender  his  ticket  or  pay  the  fare  under  the  penalty,  in  case  of 
failure,  of  removal  from  the  cars. 

The  reasonableness  of  a  rule  or  regulation  of  a  railroad  corporation  is  a 
question  for  the  determination  of  the  court,  not  the  jury. 

There  is  no  distinction,  so  far  as  it  affects  the  relative  rights  of  the  parties, 
whether  a  ticket  be  lost  or  mislaid  by  a  passenger  before  or  after  going  upon 
Ite  train. 

The  exhibition  of  his  ticket  by  the  passenger  to  theemploy6  in  attendance 
tor  the  purpose  upon  entering  the  train,  will  give  the  passenger  no  other  or 
different  rights  than  if  he  had  not  exhibited  it. 

A  passenger  who  loses  or  mislays  his  ticket  after  entering  the  cars  has  no 
fight  to  supply  its  place  by  offermg  testimony  that  he  actually  bought  the 
ticket  andlopt  it.  and  the  conductor  or  other  employ^  who8<>  duty  it  is  to 
take  up  thp  ticket  cannot  be  required  to  hear  testimony  on  the  subject,  or 
to  determine  it**  weight  at  the  peril  of  the  company  unciera  rule  which  gives 
kim  no  diHcreti<*n. 

Persons  laboring  under  physical  infirmities  or  otherwise  unable  to  take 
care  of  themselves  who  travel  on  railroad  trains,  must  provide  proper 
aaristance  for  themselves,  and  it  is  not  the  duty  of  the  conductor,  in  the 
ateenoe  of  instructions  from  the  company,  to  render  such  assistance. 

The  conductor  of  a  railroad  train  cannot  be  required  to  search  the  pockets 
of  a  passenger  for  his  ticket,  and.  of  course,  if  he  consents  to  searcn  a  par- 
ticular  pocket  at  the  request  of  the  passenger,  he  is  not  bound  to  search 
further,  it  being  the  duty  of  the  passenger  to  produce  and  deliver  his  own 
ticket  on  demand. 
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If,  however,  the  conductor  does,  at  the  request  of  a  passeiiKer,  undeatake 
to  search  for  the  passenger's  ticket,  he  should  do  so  properly  and  in  good 
faith,  but  only  to  the  extent  of  the  request,  and  if,  acting  in  ^ood  faith  and 
with  ordinazT  diligenoe,  he  fails  to  find  the  ticket,  neither  he  nor  the  oom- 
piiiy  would  be  liable  for  the  consequences  of  the  failure ;  nor  would  they 
oe  liiible  if  the  passenger  were  guilty  of  equal  or  greater  negligence. 

]f  the  couductor,  after  yielding  to  the  request  of  the  passenger  to  seait^ 
for  hiB  ticket  in  a  particular  pocket,  merely  pretended  to  do  so,  or  performed 
the  act  in  so  grossly  negligeut  a  manner  as  to  indicate  a  wanton  and  wicki  d 
purpose  to  disregard  the  lights  of  the  passenger,  or  to  wilfully  inflict  on 
nim  an  injury,  the  company  would  be  liable  in  exemplary  damages,  the 
negligeitce  of  the  passenger  going  only  in  mitigation  of  the  recover^' ;  in 
every  otlier  contingency,  if  the  company  be  liable  at  all,  bein^  itself  free 
from  fault,  the  damages  would  only  be  compensatory. 

When  u  passenger  has  been  removed  from  a  railroad  train  wrongfoily, 
the  company  would  be  liable  for  the  ordinary  and  natural  resulteof  the  act, 
and  therefore  such  as  niigiit  have  been  reutionably  expected,  in  view  of  the 
duty  of  the  passenger  to  exercise  ordinary  care  to  so  act  afterwards  as  to 
prevent  injury. 

The  plaintiff  in  this  case,  an  old  colored  man  whose  hands  were  pculiallj 
paralyzed,  had  taken  passage  on  the  defendant's  train  from  Franklin  to 
Nashville,  and  for  failing  to  produce  bis  ticket  or  pay  his  fare  on  demand, 
was  about  eight  o'clock  at  night  put  off  at  a  station  nine  miles  from  Nash- 
ville, where  there  was  a  depot  building  and  thirty  or  forty  houses,  many  of 
them  occupied  by  persons  of  his  own  race  and  color,  and  thereupon,  al^oagh 
the  night  was  cold  with  snow  on  the  ground,  and  snowing  and  sleeting,  he 
undertook  to  walk  to  Nashville,  and  did  so.  It  was  held  that  the  injunet 
caused  by  the  walk,  if  any,  would  not  be  the  proximate  result  of  the  removal 
from  the  cars,  unless  after  reasonable  effort  at  the  station  he  failed  to  find 
shelter  or  conveyance,  nor  then,  if  his  failure,  in  the  opinion  of  the  jmr, 
was  due  to  his  negligence  in  not  having  with  him  money  to  pay  for  the 
accommodations  demanded,  rather  than  a  proximate  result  of  the  removaL 

Bond  <&  Henderson^  and  £d,  Baxter^  Attys.  for  L.  &  N.  R. 
RCo. 

H.  IT.  CoolCy  Wm.  House^  Bate  <&  William's,  Attys.  for 
Fleming. 

Cooper,  J. — This  is  an  action  brought  by  Fleming  a£;ainst  the 
K.  R.  Co.  to  recover  damages  for  an  alleged  wrongful  ejection 
from  the  company's  train  oi  cars  while  traveling  from  the  town 
of  Franklin  to  the  city  of  Nashville.  The  verdict  and  judgment 
below  were  in  favor  of  Fleming,  and  the  company  appealed  in 
error.  The  referees  have  reported  that  the  judgment  should  be 
reversed  for  an  error  in  the  charge  of  the  trial  judge  to  the  jury. 
Both  parties  have  filed  exceptions,  which  open  the  whole  case. 

Fleming  is  a  colored  man,  eighty-three  years  of  age  at  the  time 
of  the  occurrence,  whose  hands  were  partially  paralyzed  and 
numb,  so  that  he  could  not  readily  grasp  any  little  tning,  nor  even 
feel  it,  when  between  liis  fingers.  lie  lives  in  Williamson  county 
with  his  son,  William  Fleming,  and  had  two  daughters,  who  reside 
in  the  State  of  Kansas ;  one  of  these  daughters  was  on  a  visit  to 
him,  and  he  intended  to  return  with  her  to  Kansas.  On  January 
2d,  1879,  this  daughter  took  the  plaintiff's  clothes  and  money  and 
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'went  from  Franklin  to  !Jf  asliville  on  an  express  wagon  to  purchase 
tlirongli  tickets  to  Kansas  for  her  father  and  herself.     He  was  to 
foUoi^  on  the  night  train  of  the  railroad  company,  and  meet  her 
at  the  liouisviile  depot  at  Nashville.     The  plaintiff's  son  William 
took  liim  to  the  depot  of  the  company  at  Franklin  and  bought  a 
tictet  for  him  to  xsashville,  which  ne  put  into  the  left-hand  pocket 
of  his  father's  vest,  telling  him  that  the  conductor  on  the  train 
would,  call  for  it,  and   to  let  him  have  it.     The  son  assisted   his 
fattier  to  get  on  the  train,  telling  the  brakeman  of  the  company, 
Tjrhose  duty  it  was  to  see  that  those  persons  who  entered  the  train 
had  tickets,  that  his  father  had  a  ticket  in  his  pocket.     He  placed 
his  father  in  a  seat,  and  gave  him  the  instruction  mentioned,  that 
the  conductor  would  call  for  his  ticket  before  the  cars  had  gone 
very  far,  and  when  he  did,  to  give  it  to  him.     He  then  stepped 
back  toward  the  door,  and,  meeting  the  brakeman,  pointed  out  his 
father  to  him,  saying  that  he  was  old,  feeble,  and  partially  para- 
lyzed, and  was  going  to  meet  his  daughter  at  the  Louisville  depot  at 
Sfashville ;  that  he  did  not  know  one  depot  from  another,  and 
requested  the  employ^  to  see  that  he  got  off  at  the  Louisville 
depot.    The  employe  replied,  "  All  right." 

Before  the  cars  had  gone  far  the  conductor  did  call  upon  the 
plaintiff  for  his  ticket.  The  plaintiff  saw  him  coming,  taking  up 
tickets,  he  says,  and  began  to  hunt  for  his  ticket,  and  could  not 
find  it.  He  told  the  conductor  his  hands  were  paralyzed,  and 
asked  him  to  put  his  hand  in  his  left-hand  pocket,  designating  the 
pocket  by  placing  his  own  hand  on  it,  and  get  it  out  fornim. 
The  conductor  did  put  his  fingers  in  the  pocket,  "  flipp^  them 
alon^,  just  brushed  uiem  through  like,"  says  the  plaintm,  and  told 
him  he  had  no  ticket.  The  plaintiff  then  said  that  his  son  had 
bought  him  a  ticket,  and  put  it  in  his  vest  pocket.  There  were 
several  colored  persons  in  the  car,  who  haa  got  on  the  train  at 
Franklin,  and  knew  the  plaintiff  well.  Two  or  three  of  these 
passengers  spoke  up,  and  said  that  the  plaintiff's  son  had  bought  a 
ticket  as  tlie  plaintiff  claimed,  and  put  it  in  his  father's  pocket. 
The  conductor  testifies  tiiat  he  examined  the  pocket  carefuily  and 
found  no  ticket,  and  then,  with  the  aid  of  ms  lantern,  searched 
the  seat  and  the  floor,  to  see  if  the  ticket  had  been  dropped.  The 
other  testimony  is  in  conflict  as  to  this  search.  The  conductor 
told  the  plaintiff  that  if  he  did  not  find  the  ticket  by  the  time  he 
came  back,  or  pay  him  the  fare  from  Franklin  to  iTashville,  95 
cents,  he  would  put  him  off  at  the  next  station.  The  plaintiff  told 
the  conductor  that  his  daughter  had  his  money  at  Nashville,  and 
offered  to  pay  him  when  he  got  to  the  depot,  where  he  expected 
to  meet  her.  He  also  tried  to  borrow  the  monev  from  his  leUow 
passengers.  A  white  passenger  then  told  him  it  he  had  paid  for 
nis  ticket,  he  could  not  be  put  off  the  cars.  This  quieted  the 
plaintiff,  and  he  did  nothing  further.    He  did  not  even  request 
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any  of  his  fellow  townsmen  to  examine  his  pockets  or  seardi  for 
his  ticket.  The  conductor,  after  going  through  the  train  taking 
up  the  tickets,  returned  to  the  plaintin,  who  was  unable  to  pro- 
duce a  ticket  or  the  money.  Tiie  conductor  then  instructed  the 
brakeman  to  put  the  plaintiff  off  at  the  next  station,  which  he  did, 
the  plaintiff  offering  no  resistance,  but  going  off  qnietlj.  He 
himself  testifies  that  the  conductor  and  brakeman  did  not  speak 
to  him  harshly,  and  that  he  was  not  roughly  handled  when  put  off 
the  train. 

The  plaintiff  was  put  off  at  Brentwood,  a  station  half-way  be- 
tween FrankUn  and  jNashville,  being  about  nine  miles  from  each 
place.  It  is  a  small  town  of  30  or  40  houses,  many  of  them  ocea- 
pied  by  colored  persons,  with  a  depot  house  near  the  road.  It  con- 
tained no  public  house  or  Uvery  stable.  He  was  put  off  about  eight 
o'clock  at  night.  It  was  a  very  cold  night,  with  snow  on  the  ground, 
and  sleeting  or  snowing  at  intervals.  The  plaintiff  made  no  effort 
to  obtain  shelter  for  the  night  at  Brentwood,  either  from  the  depot 
agent  or  any  of  the  citizens.  By  the  persuasion  of  another  ne^ 
who  also  got  off  the  cars  at  Brentwood  because  he  had  no  monev 
to  pay  his  fare  any  further,  the  plaintiff  was  advised  to  go  wim 
him  on  foot  to  Nashville  at  once.  Thev  reached  Nashville  between 
eleven  and  twelve  o'clock  at  night,  tne  plaintiff  suffering  much 
from  the  cold  and  the  exertion.  On  the  next  morning  the  plain- 
tiff's daughter  either  found  the  ticket  in  the  father's  left  vest 
pocket,  as  she  testifies,  or  in  some  other  part  of  his  clothes.  She 
says,  "  I  put  my  hand  in  his  pocket,  and  the  first  thing  I  felt  was 
the  ticket."  T?hey  went  to  the  office  of  the  company,  and  upon 
presenting  the  ticket  were  paid  50  cents  for  it.  The  plaintiff 
went  on  mat  day  to  Kansas,  where  he  remained  several  months 
before  returning  home.  There  is  testimony  tending  to  show  that 
the  plaintiff  had  hernia  on  one  side  before  the  occurrence,  and  has 
since  been  afflicted  witli  hernia  on  both  sides,  and  with  hydrocde. 

The  trial  judge,  from  the  burden  of  his  charge,  was  of  the 
opinion  that  tne  jury  might  find  that  the  plaintiff  was  entitled  to 
exemplary  as  weft  as  compensatory  damages.  And  in  view  of  the 
settled  law  of  tiiis  State,  he  charged  that  if  the  defendant  was 
guilty  of  a  wrong,  by  which  the  plaintiff  was  injured,  and  plain- 
tiff was  also  in  some  degree  negligent,  or  contributed  to  the  injnry, 
it  should  go  in  mitigation  of  damages.  He  Ihen  added,  ^^  But  the 
doctrine  of  contributive  negligence  has  no  application  to  an  action 
for  intentional  tort  or  wilful  neglect,  or  actual  wrongful  act  of  the 
defendant.  If  it  were  a  reckless  or  wanton  act  of  me  carrier's  in 
expelling  the  plaintiff  from  the  train,  the  carriers  can  claim  no 

Protection  from  contributory  negligence,  even  in  mitigation  of 
amages."     This  was  the  part  of  the  charge  which  the  referees 
have  reported  to  be  erroneous. 

The  mtrinsic  difficulty  of  the  subject  of  contributoiy  n^Ii- 
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gence  has  led  to  three  distinct  lines  of  decision.    In  England  and 
a  majority  of  the  States  of  the  Union,  the  negligence  of  the 
plaintiff,  which  contributes  to  the  injury,  is  held  to  be  an  absolute 
oar  to   the  action.     In  the   States  of  Illinois  and   Georgia,  the 
doctrine  of  comparative  negligence  has  been  adopted ;  that  is,  if, 
on  comparing  the  negligence  of  the  plaintiff  with  that  of  the  de- 
fendant, the  former  is  found  to  be  sh'ght,  and  the  latter  gross,  the 
plaintiff  may  recover.     In  this  State  we  hold  that  although  the 
injured  party  may  contribute  to  the  injury  by  his  own  carelessness 
or  wrongful  conduct,  yet  if  the  act  or  negligence  of  the  party  in- 
flicting   the  injury  was  the  proximate  cause  of  the  injury,  the 
latter  will  be  Uable  in  damages,  the  negligence  or  wrongful  con- 
duct of  the  party  injured  bemg  taken  into  consideration  by  way 
of  mitigation  in  estimating  the  damages.     In  other  words,  if  de- 
fendant was  guilty  of  a  wrong,  by  which  plaintiff  is  injured,  and 
plaintiff  was  also  in  some  degree  negligent,  or  contributed  to  the 
mjury,  it  shall  go  in  miti^tion  of  damages,  but  cannot  justify  or 
excuse  the  wrong.    East  Tenn.,  Va.  &  Ga.  R.  Co.  v.  Fair,  12  Lea, 
85.    At  the  same  time,  we  hold  that  if  a  party  by  his  own  gross 
negligence  bring  an  injury  upon  himself,  or  proximately  contribute 
to  such  an  injury,  he  cannot  recover.     Neither  can  he  recover  in 
cases  of  mutual  negligence  when  both  parties  are  equally  blame- 
able,  Id,     The  principal  difference  between  our  rule  and  the  Eng- 
lish rule,  as  modified  by  the  more  recent  decisions,  is  in  allowing 
the  damages  to  be  mitigated  by  the  conduct  of  the  injured 
party.     In  this  respect  our  rule  meets  the  objection  which  Mr. 
Thompson  in  his  notes  on  contributory  negligence  makes  to  the 
construction  put  by  some  of  the  courts  on  tne  English  rule,  or  to 
the  application  of  the  rule  to  particular  cases.     "  It  is,"  he  says, 
"uotning  more  than  a  declaration  that  although  both  parties  have 
been  guuty  of  negligence  contributing  to  the  injury,  the  party 
vho  suffered  the  oamage  is  to  be  completely  exonerated,  ana  the 
other  party  is  not  to  be  exonerated  to  any  extent.    The  former  is 
to  recover  of  the  latter,  without  any  abatement  on  account  of  his 
own  share  of  the  fault,  all  the  damages  which  he  has  suffered. 
This  is,  he  adds,  manifest  injustice ;  and  yet  it  is  practiced  every 
day  in  the  courts  of  England  and  in  those  of  nearly  every  State 
in  the  Union.**       2  Thomp.  on  Neg.,  1,155.     Our  rule,  moreover, 
i&  merely  an  adaptation  of  the  law  which  prevails  in  civil  actions 
for  assault  and  battery,  where  the  conduct  of  the  plaintiff  in  the 
way  of  provocation  is  always  admissible  in  evidence  to  miti^te 
the  damages.       Jacaway  v.  Dula,  7  Yer.,  82 ;  Chambers  v.  Par- 
ton,  5  Cal.,  273,  280 ;  Smith  on  Dam.,  745.  It  is  obvious,  however, 
Aat  in  States  which  have  adopted  a  different  rule  from  ours  in 
relation  to  the  effect  of  contributory  negligence  the  decision  of  their 
wmrts  must  be  received  with  caution  on  the  question  of  damages. 
In  New  York  and  other  States  where  the  English  rule  prevails, 
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the  plaintifE  is  entitled  to  compensatory  damages  without  refer 
ence  to  his  own  conduct,  but  it  has  been  intimated  that  if  the 
plaintiff  claims  exemphu*j  damages  in  a  case  which  warrants  the 
claim,  his  language  and  conduct  may  be  shown  in  mitigation  of 
the  recovery.  Vedder  v.  Fellows,  20  N.  Y.,  126.  A  like  intimt- 
tion  is  maae  in  Matthews  v,  Warner,  29  Gratt.,  570.  And  the 
courts  of  these  States  all  hold  that  tlie  defendant  will  be  liable 
wherever  his  conduct  has  been  such  as  to  justify  the  finding  of 
exemplary  damages — ^that  is,  where  it  has  been  reckless  and  wanton, 
although  the  plaintiff  was  a  trespasser,  and  did  not  use  ordinary 
care  to  avoid  the  injury,  or  otherwise  acted  wrongfully.  Cooley 
on  Torts,  674 ;  Sanford  v.  R.  R.  Co.,  23  N.  Y.,  346 ;  Mulherin  v. 
R.  R.  Co.,  81  Penn.  St.,  368 ;  R.  R.  Co.  v.  Adams,  26  Ind.,  78. 

Our  decisions  are  that  plaintiff's  negligence  or  wrongful  condnct 
may  be  considered  in  the  mitigation  of  damages,  whether  the 
damages  recoverable  be  compensatory  only,  or  compensatory  and 
exemplary,  that  is  to  say,  whether  tne  defendant's  conduct  has 
been  merely  negligent.  The  question  came  before  the  court  in 
cases  growing  out  of  our  statutory  regulations  in  regard  to  what 
precautions  snould  be  taken  by  the  employes  of  a  running  rail- 
road train,  when  a  man  was  on  the  track,  and  it  was  laid  down 
^nerally  that  the  jury  might  look  to  the  negligence  of  the  in- 
jured party  in  mitigation  of  damages.  Some  of  these  were  cases 
of  compensatory  and  others  of  exemplary  damages.  R.  R  Co. «. 
Carrol,  6  Heisk.,  847 ;  R.  R.  Co.  ^^  Smith,  6  Heisk.,  174 ;  R.  R. 
Co.  V.  Burke  6,  Cold.,  45 ;  R  R.  Co.  v.  Nowlin,  1  Lea,  523.  Even  in 
those  States  in  which  the  conduct  of  the  plaintiff  is  not  allowed 
to  be  looked  to  in  mitigation  of  compensatory  damages,  the  rule 
is  otherwise  as  to  exemplary  damages.  Of  course,  there  could  not 
have  been  any  doubt  tliat  the  latter  rule  would  prevail  in  lite 
cases  in  this  State.  The  only  doubt  could  have  oeen  as  to  the 
mitigation  of  compensatory  damages.  The  question  was  directlj 
raised  and  decided  in  R.  R.  Co.  v.  Conner,  2  Baxt.,  382.  In  that 
case,  after  charging  the  jury  that  they  might  look  to  the  conduct 
of  the  company's  agents  to  see  whether  there  were  circumstanceB 
of  ag;gravation,  with  a  view  of  afisessing  exemplary  damasea,  the 
trial  judge  said :  "  And  when,  considering  this  question  of  exem- 
plary damages,  it  would  be  proper  for  the  jury  to  take  into  con- 
sideration the  condition  of  the  deceased  at  the  time  of  the  accident; 
and  as  to  how  far  his  condition  and  conduct,  his  carelessness,  redt- 
lessness  and  imprudence  contributed  to  the  result.  But  remember, 
you  are  not  to  consider  these  facts  in  fixii^  the  liability  of  the 
company,  or  in  assessing  the  direct  or  pecumary  damages  resulting 
to  the  party  from  the  injury  sustained,  for  as  to  them,  the  statute 
makes  the  company  fully  liable,  when  liable  at  all."  In  other 
words,  his  honor  charged  that  the  jury  might  look  to  the  conduct 
and  negligence  of  the  plaintiff  in  mitigation  of  exemplary  dain- 
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but  not  of  compenfiatoiT  damages.  The  correctness  of  the 
<marge,  so  far  as  the  exemplary  damages  were  concerned,  was 
taken  for  granted  by  the  counsel  and  the  court,  the  contest  being 
on  the  clause  relating  to  compensatory  damages.  This  court  said ; 
*' This  charge,  so  far  as  it  holds  that  the  condition  and  conduct, 
recMessness  and  imprudence  of  the  deceased  are  not  to  be  con- 
sidered by  the  jury  in  assessing  the  direct  pecuniary  damages 
resulting  to  the  party  from  the  injury,  was  erroneous."  The  negli- 
gence and  conduct  of  the  plaintifi  will  go  therefore  in  mitigation 
of  compensatory  damages,  and  a  fortiori  of  exemplary  damages 
in  these  railroad  cases  imder  the  statute. 

But  it  has  been  well  said  by  Judge  IVeeman,  the  statute  in  its 
xequirements  embodies  no  more  than  the  common  law  and  eyery 
otner  enlightened  system  of  jurisprudence  demands  of  its  citizens. 
The  statute  has  only  shifted  the  burden  of  proof.     "  It  never  was 
the  law  that  any  citizen  would  not  be  responsible  if  he  saw  another 
on  his  track,  even  a  trespasser,  and  rode  oyer  hiTY^  when  he  could 
have  avoided  it."  K.  K.  v.  Humphreys,  12  Lea,  200-20G.  Tlie  same 
principle  would,  therefore,  be  applicable  in  other  cases  of  contribu- 
tory negligence  not  within  the  statute ;  and  as  it  was  expressly  held, 
when  the  injured  party  fell  through  the  hatchway  of  a  store  into 
which  he  had  accompanied  his  mother  who  went  into  the  store 
for   the  purpoflo    of    buying    an    article    sold    therein.      Dush 
u.  Fitzhugh,  2  Lea,  307.     And  so  in  a  civil  action  against  an  indi- 
vidual for  damages  for  the  killing  of  the  plaintiff's  intestate  by 
shooting,  this  court  said  that  the  illegal  conduct  of  the  deceased  at 
the  time  of  the  killing,  tending  to  provoke  the  defendent  to 
shoot,  might  be  looked  to  by  the  jury  m  assessing  the  damages. 
Marks  t\  Brown,  1  Baxt.  87.    And  there  is  no  reason  why  the  same 
rule  will  not  apply  to  any  case  of  contributory  negligence,  where 
plaintiff's  conduct  or  negligence  has  been  such  as  to  charge  him 
with  some  blame  in  the  matter  of  the  injury  complained  of.     Li 
this  view,  the  charge  of  the  trial  judge  upon  tne  point  under 
consideration  was  erroneous. 

The  trial  judge,  after  stating  that  the  K.  K.  Co.  was  authorized 
to  charge  and  receive  compensation  for  the  carrying  of  passengers, 
and  to  prescribe  and  enforce  reasonable  rules  and  regulations  for 
the  government  of  those  passengers  under  the  contract  of  carriage, 

Sroeeeded  thus :  "  If  the  plaintiff  purchased  a  ticket  from  the 
ef  endant's  officer  at  FranKlin  to  NashviUe,  that  entitled  him  to 
admittance  into  defendant's  cars,  and  to  be  carried  safely  from  the 
one  point  to  the  other,  and  the  company  had  a  rule  requiring  per- 
sons before  entering  the  train  to  exhibit  their  ticket,  or  to  afford 
other  satisfactory  evidence  to  the  officers  entrusted  with  the  duty 
(to  see)  that  they  had  a  ticket,  it  would  be  the  duty  of  the  passen- 
ger to  comply  with  the  regulation,  this  bein^  a  reasonable,  proper 
rqle.  When  the  passenger  has  complied  with  this  requirement^ 
18  A.  ft  E.  B.  Gas.— d8. 
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he  then  becomes  entitled  to  the  right  to  ride  upon  the  train  to  the 
place  for  which  the  ticket  calls.  The  purchase  of  and  payment 
for  a  ticket  constituted  a  contract,  which  the  passenger  haa  a 
right  to  have  executed  by  the  company,  under  such  legal  and 
reasonable  rules  and  regulations  for  his  conduct  in  the  train  as  the 
company  may  have  prescribed.  It  would  be  a  reasonable  regula- 
tion to  demand  of  passengers  the  exhibition  and  surrender  of  their 
tickets,  and  a  passenger  wilfully  refusing  to  comply  with  reasoa- 
able  regulations  of  this  character  forfeits  his  right  to  further  carri- 
age. But  if  the  passenger  purchased  a  ticket,  and  the  conductor 
knew  or  had  satisfactory  evidence  that  he  had  accidentally  lost  it, 
he  has  no  right  to  expel  him  from  the  train.  It  is  not  the  ticket 
aJone  that  entitles  him  to  l)e  carried,  but  the  contract  he  has  made 
and  the  payment  of  his  money.  The  ticket  is  only  an  e^ndenoe  of 
the  contract  and  of  his  right  under  the  contract.  If  the  passen- 
ffcr  has  actually  purchased  a  ticket,  and  bv  accident,  after  he  has 
entered  the  train,  loses  it,  he  will  not  by  that  alone  be  deprived  of 
his  rights  accjuired  under  the  contract.  In  that  case  it  will  de- 
volve on  the  passenger  tp  produce  reasonable  and  proper  evidence 
of  the  fact  that  he  purchased  and  lost  his  ticket.  The  evidence 
required  in  such  case  will  be  just  such  testimony  as  would  be  suflS- 
cient  to  satisf  v  a  reasonable  man  of  any  other  fact.  Therefore^  if  the 
plaintiff  purcnased  a  ticket  to  Nashville,  and  on  the  faith  of  it 
was  admitted  on  the  train  (whether,  as  his  honor  elsewhere  sayfi, 
actually  shown,  or  only  offered  to  be  shown),  and  afterwards  lost 
or  mislaid  it,  so  that  it  could  not :  t  the  time  be  found,  it  was  his 
duty  to  show  to  the  conductor,  by  such  evidence  as  I  have  men- 
tioned, these  facts.  Upon  doing  so,  he  would  be  entitled  to  the 
rights  he  acquired  by  the  purchase  of  the  ticket  and  its  possession. 
And  if,  after  the  production  of  such  testimony,  the  conductor  or 
officer  demanding  the  ticket  refuses  to  accept  it,  and  expels  the 
passenger,  he  does  it  at  his  peril,  and  the  company  would  be  liable 
in  damages  for  the  act  of  its  agent  or  officer.  *  *  *  If ,  there- 
fore, you  are  satisfied  from  the  evidence  that  the  plaintiff  pur- 
chased a  ticket  at  Franklin  to  go  to  Nashville,  and  when,  being 
placed  on  the  train,  the  officer  at  the  door  admitted  Kim  upon  such 
evidence  as  lie  was  willing  to  accept  of  that  fact,  the  plaintiff  thai 
became  a  passenger,  and  was  entitled  to  be  carried  cafely  to  his 
destination.  If,  then,  when  the  other  officer  ccmo  around  de- 
manding tickets,  the  plaintiff  could  not  find  his,  and  ho  offered  to 
produce,  and  did  produce,  proper  and  legal  evidence  of  the  fact 
that  he  had  purchased  a  ticket,  the  carrier  would  have  no  right  to 
eject  him,  for  two  reasons :  First — The  officer  receiving  him  into 
the  train,  and  who  was  charged  with  the  duty  of  ascertaining  in 
advance  that  persons  entering  had  tickets,  knew  the  fact  (and 
knowledge  on  the  part  of  the  agent  is  knowledge  on  the  part  of 
the  principal),  the  company  then  would  know  that  he  had  a  ticket, 
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and  no  other  agent  would  have  a  right  to  disregard  that  knowl- 
edge. Second — The  second  officer  would  have  no  right  to  disre- 
gard evidence  that  would  be  sufficient  to  satisfy  .a  reasonable  mind 
of  any  other  fact.  In  such  case  the  act  would  be  wrongful  and 
the  defendant  responsible." 

When  we  come  to  analyze  this  charge,  we  find  it  contains 
several  distinct  propositions,  some  clearly  expressed,  and  others 
necessarily  to  be  inferred,  in  order  to  come  to  the  conclusion 
reached.     They  may  be  condensed  thus : 

First — Lying  at  the  foundation  of  the  charge,  although  not 
stated  in  so  many  words,  is  the  idea  that  there  is  a  distinction  be- 
tween the  loss  or  mislaying  of  a  ticket  before  and  after  going  upon 
the  train,  so  that  it  cannot  be  produced  when  lawfully  demanded 
by  the  conductor  under  a  rule  or  regulation  of  the  company  which 
they  are  authorized  to  make. 

Second — ^The  purchase  of  a  ticket  constitutes  a  contract  which 
the  passenger  has  a  right  to  have  executed  by  the  company  under 
such  reasonable  rules  and  regulations  as  the  company  may  have 

Erescribed ;  and  it  would  be  reasonable  to  demand  oi  passengers 
efore  entering  the  train  to  exhibit  their  tickets,  and  afterwards 
the  exhibition  and  sun-ender  of  their  tickets. 

Third — But  if  the  officer  of  the  company  at  the  door  of  the 
train  admit  a  passenger  "  upon  such  evidence  as  he  was  then  willing 
to  accept,"  that  the  passenger  had  a  ticket,  then  the  knowledge  of 
that  officer  of  the  passenger's  having  a  ticket  would  be  knowledge 
of  the  company,  and  the  conductor,  whose  dutv  it  was  to  subse- 
quently take  up  the  tickets,  could  not  disregard-  that  knowledge. 
Fourth — And  if  the  passenger  who  has  purchased  a  ticket  by 
accident  loses  it  after  he  has  entered  the  train,  he  may  supply  its 
place  by  producing  such  testimony  that  he  purchased  and  lost  his 
ticket  as  would  be  sufficient  to  satisfy  a  reasonable  man  of  any 
other  fact. 

Fifth — ^It  is  a  necessary  inference,  from  the  foregoing  proposi- 
tion, that  if  the  rule  of  the  company  requires  the  conductor  to 
put  the  passenger  off  unless  he  purchases  a  ticket,  or  pays  the 
tare,  the  conductor  must  not  obey  the  rule,  but  must  hear  the  tes- 
timony offered  by  the  person  that  he  had  purchased  and  lost  the 
ticket,  and  at  his  peril,  and  at  the  peril  of  the  company,  determine 
whether  it  is  such  "  as  would  be  sufficient  to  satisfy  a  reasonable 
man  of  any  other  fact."  Obedience  to  the  rule  of  the  company  is 
T^ot  made  to  depend  on  the  reasonableness  of  the  rule,  but  upon 
the  exercise  of  the  judgment  of  the  conductor  on  such  evidence 
aa  the  passenger  may  see  proper  to  produce. 

We  are  afraid  that  not  one  of  tnese  propositions,  except  the 
flecond,  wliich  only  embraces  the  general  right  of  a  holder  of  a 
ticket  subject  to  the  rules  and  regulations  of  the  company,  can 
Btand  the  test  of  either  reason  or  authority. 


fa 


taar 


356         *      IXHJISVILLB    A    NASHVILLE    B.   B.    00.    V.    FLEMINO. 

His  honor  the  trial  judge  correctly  conceded  the  right  of  the 
company  to  make  reasonable  rules  and  regnlations  touching  the 
exhioition  and  surrender  of  their  tickets  oy  passengers,  all  the 
authorities  concurring  as  to  the  existence  of  the  powers,  and  that 
such  rules  and  regulations  became  a  part  of  the  contract  between 
the  company  and  the  purchasers  of  its  tickets.  TrotUnger  v.  E. 
E.  Co.,  11  Lea,  533.  It  was  shown  in  proof  in  this  case  tiiat  the 
company  did  have  a  rule  requiring  brakesmen  to  be  posted  at  the 
door  of  the  car  to  see  that  passengers  exhibited  their  tickets  before 
entering ;  and  another  rule  thus  worded :  "  Passenger  conductors 
are  allowed  no  discretion,  but  are  required  to  collect  a  ticket,  pass, 
or  cash  from  each  and  every  person  who  rides  upon  their  train, 
except  certain  oflScers  of  the  company."  By  another  rule  the  con- 
ductor is  authorized  to  request  passengers  to  leave  the  train,  "  if 
the  nature  of  the  case  justifies  it,"  at  tne  first  station^  and  to  use 
the  least  force  necessary  to  expel  the  passengers. 

The  rules  and  reeulations  oi  a  railroad  corporation,  as  of  other 
corporations,  are  subject  to  the  requirements  that  they  must  be 
reasonable.  Whether  they  are  reasonable  or  not  is  a  question  for 
the  court  and  not  for  the  jury,  and  this  for  the  obvious  reason 
that  there  must  be  uniformity  in  the  construction,  which  can 
always  be  obtained  by  the  decisions  of  this  court.  If  left  as  a 
question  of  fact  for  the  jury,  the  result  might  vary  with  each  jury, 
and  the  corporation  could  have  no  certainty  that  any  rule  would 
stand  the  test  with  every  jury.  Ordinarily,  too,  jurors  are  not 
aware,  and  cannot  readily  l>e  made  aware,  of  all  the  reasons  calling 
for  the  rule.     Vedder  v.  Fellows,  20  K  Y.  12(^. 

His  honor  the  trial  judge,  although  he  indulges  in  some  severe 
comments  on  unreasonable  regulations,  does  not  say  in  so  many 
words  that  the  rules  in  question  are  unreasonable.  His  idea  seems 
rather  to  be,  that  no  matter  how  positive  the  language  of  the  rule 
is,  it  must  be  considered  as  subject  to  the  qualification  that  in  par- 
ticular cases  their  enforcement  must  be  left  to  the  discretion  of  the 
conductor,  at  the  peril  of  the  company.  But  if  the  element  of 
discretion  is  once  introduced,  there  is  no  longer  any  rule,  whether 
it  be  unlimited  discretion  of  the  conductor,  or  a  discretion  to  be 
subject  according  to  his  honor's  views  to  the  subsequent  revision 
of  a  jury.  The  referees,  or  rather  a  majority  of  them — ^the  other 
referee  dissenting — ^take  the  same  view  as  the  circuit  judge.  They 
concede  that  a  railroad  company  may  lawfully  eject  travSers  from 
their  cars  for  non-production  ox  a  ticket,  and  that  such  a  rule  is 
reasonable,, and  perhaps  beneficial  to  the  company  and  the  travel- 
ing public,  but  tliink  there  should  be  some  exception  to  it,  and  that 
the  case  made  in  the  record  is  a  proper  exception.  But  they  do 
not  undertake  to  say  how  such  exceptions  can  be  erafted  on  the  rule 
without  in  effect  aoolishing  the  rule  by  making  it  depend  on  the 
discretion  of  the  conductor,  which  in  that  event  ought  to  be  final. 
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or  in  the  verdict  of  a  lury  in  each  particular  case.  Eules  requir- 
ing passengers  to  purcnase  their  tictets,  or  surrender  them  wlien 
demanded  by  the  conductor,  and  authorizing  the  passenger  to 
be  ejected  from  the  cars  on  his  failure  to  do  so,  have  been  repeat- 
edly sustained  by  the  courts.  Hibbard  v.  E.  R.  Co.,  15  N.  Y. 
455:  Jerome  ij.  Smith,  48  Vt.  230;  Frederick  v.  R  E.  Co.,  37 
Mich.  342;  Townsend  v.  E.  E..Co.,  56  K  Y.  297.  No  authority 
has  been  produced  to  the  contrary. 

The  case  of  the  Pullman  Car  Co.  v.  Eeed,  75  111.,  126,  is  alto- 
gether different.  There  the  passenger  had  purchased  a  ticket  for 
a  sleeping  berth  in  the  company's  car,  which  was  assigned  to  him, 
but  having  lost  his  ticket  before  the  train  started,  he  procured 
from  the  ticket  agent  a  certificate,  directed  to  the  conductor,  that 
he  had  paid  for  9ie  particular  bertli,  designating  it.  It  was  held 
that  he  was  wrongfully  ejected,  because,  the  berth  being  desig- 
nated and  assigned,  it  was  reasonably  certain  that  the  company 
could  not  be  defrauded  by  the  lost  ticket  falling  into  the  hands  of 
another  person,  who  might  claim  that  berth.  No  such  protection 
exists  in  the  case  of  a  passenger  ticket  for  carriage.  In  Hibbard's 
case  above,  the  conductor  had  previously  called  for  and  seen  the 
plaintifPs  ticket,  and  a  fellow  passenger  assured  the  conductor 
that  the  plaintiff's  fare  was  paid  and  tliat  he  had  a  ticket,  yet  the 
ejection  of  the  passenger  for  his  refusal  to  show  his  ticket  was 
held  to  be  lawful.  In  Jerome  v»  Smith,  ut  supra,  the  loss  of  a 
cheqk  given  for  one  coupon  of  a  ticket  taken  up  by  a  former  con- 
ductor, the  ticket  slio\ving  the  passenger's  starting  point,  yet  it  was 
held  the  passenger  was  not  entitled  to  any  recovery.  The  other 
New  York  case  was  where  the  conductor  had  taken  the  passenger's 
ticket  without  giving  any  cheek,  and  a  subsequent  conductor  had 
ejected  the  passenger  for  refusing  to  pay  fare.  In  the  Michigan 
case  the  ticket  a^ent  had  given  the  passenger  a  ticket  to  a  point  short 
of  that  to  whicm  the  passenger  had  paid,  and,  upon  his  refusal  to 
pay  the  additional  fare  not  covered  by  tlie  actual  ticket,  it  was 
neld  that  he  was  properly  ejected.  The  court  comment  upon  the 
impracticability  of  going  into  an  investigation  in  such  a  case  of 
outside  facts,  and  say :  '*  There  is  but  one  rule  which  can  safely 
be  tolerated  with  any  decent  regard  for  the  rights  of  railroad 
companies  and  passengers  generSly.  As  between  the  conductor 
and  passenger,  and  the  rignts  of  tne  latter  to  travel,  the  ticket 
produced  must  be  the  conclusive  evidence,  and  he  must  produce 
it  when  called  upon,  as  the  evidence  of  his  right  to  the  seat  he 
claims." 

It  is  obvious  from  the  very  nature  of  things  that  there  can  be 
no  distinction  in  the  rights  oi  a  passenger  whether  he  loses  or  mis- 
lays his  ticket  before  getting  on  the  train  or  afterwards.  The 
risk  of  the  company  is  precisely  the  same  in  either  event.  And 
the  knowledge  of  the  officer  who*  sees  the  ticket  at  the  door  of  the 
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car  can  have  no  more  effect  in  the  one  case  than  the  knowledge 
of  the  ticket  agent  who  R'IIs  the  ticket  to  the  particular  pa&eiiirer 
can  have  in  the  other.  I'he  knowledge  of  the  latter  official  wonltl 
be  as  mnch  the  knowledge  of  the  company  as  the  knowledge  of 
the  brakesman.  And  the  conductor  cannot  be  required  by  the 
production  of  testimony  to  make  an  exception  to  a  rule  wliicli 

fives  him  no  discretion.  He  is  not  clothed  with  any  authority  to 
ear  evidence,  or  to  determine  its  weight  at  the  peril  of  the  com- 
pany, nor  to  occupy  his  time  in  such  an  investigation.'  "  There  is 
out  one  rule  whicn  can  safely  be  tolerated  with  any  decent  regajtl 
to  the  rights  of  railroad  companies  and  passengers  generalh.'' 
"  The  company,"  says  Denio,  C.  J.,  in  the  Hibbard  case,  *'  had  % 
test  far  more  convenient  to  all  concerned  than  the  taking  of  tes- 
timony, to  wit,  the  exhibition  of  their  own  ticket." 

The  trial  jud^  also  charged  the  jury,  "  If  the  conductor  see,  or 
know,  or  have  information  that  he  is  feeble  and  paralyzed,  or 
from  other  physical  infirmities  be  unable  to  properly  use  his  hands 
or  body,  ana  to  make  diligent  search  himself  lor  nis  ticket,  and 
request  the  officer  to  assist  him  in  doing  sq,  it  is  the  duty  of  tlie 
officer  to  render  such  assistance  a£  the  passenger  may  request,  and 
to  render  it  properly  and  in  good  faith,  and  if  he  refuse  and  fail 
to  do  so,  it  would  oe  negligence  on  his  part ;  and  if,  without 
making  a  careful  examination  as  the  passenger  requests,  and  using 
reasonable  diligence  in  searching  for  the  ticket,  he  expels  the  pas- 
senger, and  it  should  turn  out  that  he  did  in  fact  have  a  tictet, 
which  could  have  been  found  with  reasonable  diligence,  the  ex- 
pulsion would  be  unauthorized,  and  render  the  company  responsi- 
ble for  the  consequences  of  the  act."  In  support  of  this  cnanje 
we  are  referred  to  Shenden  i\  Brooklyn,  et  cd,  R.  Co.,  86  N.  i., 
89,  where  the  plaintiflPs  intestate,  a  boy  of  nine  years  of  age,  was 
killed  by  the  negligence  of  the  conductor  of  a  street  railroad. 

In  considering  tne  proposition  which  the  court  was  requested 
bv  the  company  to  charge,  "  that  the  fact  that  the  deceased  was  a 
,  child  made  no  difference  in  the  application  of  the  rule  of  law  aa 
to  the  question  of  negligence,"  the  court  said :  "  A  sick  or  aged 
person,  a  delicate  woman,  a  lame  man,  or  a  child  is  entitled  to  more 
attention  and  care  from  a  railroad  company  than  one  in  good 
health  and  under  no  disability.  They  are  entitled  to  more  time 
in  which  to  get  on  and  off  the  cars.  They  are  entitled  to  more 
consideration  when  crossing  a  street,  to  the  end  that  the  cars  shall 
not  run  over  them."  The  eminent  judge,  afterward  Mr.  Justice 
Hurst,  of  the  Supreme  Court  of  the  United  States,  adds:  "No 
one,  whether  sick,  lame,  imbecile,  or  vigorous  and  youthful,  is 
bound  to  exercise  all  the  skill  and  all  the  care  that  the  most  capable 
and  ready  witted  person  could  command.  Ordinary  capacity  and 
ordinary  care  and  attention  in  protecting  themselVes  is  all  that 
the  law  requires.     This  each  is  bound  to  give,  whatever  his  age  or 
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condition,  and,  if  he  cannot,  call  upon  others  to  supply  his  defi- 
ciencies  or  to  compensate  him  for  losses  arising  from  its  absence." 
TVe  do  not  understand  that  it  is  the  dutv  of  a  railroad  conductor 
to  render  assistance  to  a  passenger  laboring  under  physical  infirm- 
ities, or  that  the  latter  has  the  right  to  call  upon  him  for  such  aid. 
On  the  contrary,  the  rule  is  that  persons  unable  to  take  care  of 
themselves  must  provide  proper  assistance.     New  Orleans  St.  B. 
Co.  V.  Statham,  42.  Miss.,  607 ;  Willetts  v.  Buffalo  R.  R.  Co.,  14 
Barb.,  505.     If,  however,  the  conductor  does,  in  accordance  with 
the  reauest  of  a  disabled  passenger,  undertake  to  search  for  hia 
ticket,  ne  should  do  so  properly  and  in  good  faith  and  with  rea- 
sonable diligence,  but  only  so  mr  as  the  passenger  himself  asks.  If 
the  passenger  limits  his  request  to  a  search  of  one  pocket,  which 
he  designates,  the  conductor  is  not  bound  to  search  further.     K 
the  conductor,  acting  in  good  faith  and  with  reasonable  diligence, 
fail  to  find  the  ticket  in  the  pocket  indicated  by  the  passenger, 
neither  he  nor  the  company  can  be  held  liable  for  the  consequences 
of  the  failure.     And  it  the  conductor — the  ticket  being  actually  in 
the  pocket  desij^ated — fail  to  find  it,   merely  because  he  did 
not  exercise  ordinary  or  reasonable  diligence,  neither  he  nor  the 
company  would  be  liable  if  the  passenger  were  guilty  of  equal  or 
OTeater  negligence  in  the  matter.     If,  for  example,  the  passenger 
oirected  the  conductor  to  the  wrong  pocket,  or  if  the  ticket  was 
not  actually  in  the  pocket,  or  if  the  passenger,  in  the  opinion  of 
the  jury,  was  guilty  of  equal  or  greater  negligence  in  not  making 
a  more  thorough  search  with  the  aid  of  his  colored  friends  then 

f^resent,  there  could  be  no  recovery  if  the  conductor  acted  in  good 
aiih.  The  case  would  in  that  view  be  one  of  those  casuSties 
the  consequences  of  which  could  not  be  thrown  upon  a  third 
part^. 

The  law  governing  the  recovery  of  damages  is  now  well  settled, 
the  difficulty  not  being  in  its  general  principles,  but  in  their  ap- 
plication to  particular  facts.  Actual  compensation  is  the  ordi- 
nary measure  of  damages,  a  departure  from  which  is  only  made  in 
exceptional  cases.  R  K.  Co.  v.  Smith,  6  Heisk.  174.  If  the  wrong 
be  done  by  a  person  acting  under  a  mistaken  sense  of  duty  with- 
out any  wronpul  intent,  and  without  any  violence  or  indignity  to 
the  aggrievea  party,  it  is  a  case  for  compensatory  and  not  exem- 
plary damages.  Where  the  wrongful  act  is  done  from  a  bad  motive, 
or  80  recklessly  as  to  imply  a  disregard  of  social  obligations,  or 
where  there  is  negligence  so  gross  as  to  be  equivalent  to  positive 
misconduct,  exemplary  damages  may  be  awarded.  The  turpitude 
of  defendant's  conduct  is  alone  considered  to  justify  tlie  fissess- 
ment  of  such  damages,  and  there  inust  be  a  wrong  intent  on  his 
part,  or  the  wrongful  execution  of  an  honest  intent.  Where,  tliero- 
lore,  a  passenger  in  a  railroad  train  was  wrongfully  ejected  at  a 
regular  station  for  the  non-payment  of  the  fare  illegally  demanded. 
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the  conductor  acting  in  good  faith,  under  the  instmctions  of  the 
company,  the  act  being  done  in  a  peaceable  manner  withont  vio- 
lence, malicious  intent  or  improper  conduct,  this  court  held  that 
the  passenger  would  not  be  entitled  to  recover  exemplary  damages, 
the  company  itself  not  being  fixed  with  any  malicious  intent  in 
the  instructions  given  either  to  the  particular  passenger  or  to  the 
passengers  generally.  R.  R.  Co.  v.  Guinan,  11  Lea,  98 ;  s.  c,  13 
Am.  &  Eng.  R.  R.  Cas.  37.  The  law  has  been  settled  in  the  same 
way  by  the  court  of  appeals  of  New  York,  and  it  has  been  held 
by  that  court  that  where  a  railroad  conductor,  acting  in  what  he 
believed  to  be  the  performance  of  duty  to  the  company,  removed 
a  passenger  who  refused  to  produce  a  ticket  or  to  pay  fare, 
although  the  removal  was  imlawf ul,  the  company  was  only  liable 
for  compensatory  damages.  And  it  is  said  in  the  same  case  that  a 
master  is  not  liable  in  exemplary  damages  for  the  act  of  his  ser- 
vant, when  the  plaintiff  would  not  have. been  entitled  to  recover 
such  damages  had  the  suit  been  against  the  servant.  Townsend 
V.  R.  R.  Co.,  56  N.  Y.,  295.  The  converse  of  the  latter  ruling  is 
not,  however,  equally  true,  for  the  employe  of  a  company,  as  this 
court  has  held,  may  be  liable  in  exemplary  damages,  while  the  com- 
pany would  only  be  liable  for  compensatory  damages.  R.  R.  Co. 
V.  I^mes,  9  Ileisk.  52.  And  the  weight  of  authority  seems  to  be 
that  the  company  is  not  to  be  punished  by  punitive  damages  for 
the  mere  negligence  of  the  servant,  if  the  company  itself  oe  en- 
tirely free  from  blame.  Cleghom  v.  R.  R.  Co.,  66  N.  Y.,  44 ;  D- 
linois  St.  R.  Co.  v.  Hammer,  T2  HI.,  353.  The  company  may  be 
put  in  fault  and  made  liable  for  exemplary  damages,  by  fixing  it 
with  malicious  intent,  or  by  showing  that  it  has  employed  a 
drunken  or  otherwise  incompetent  servant  who  inflicted  the 
injury,  or  that  its  servant,  in  .carrying  on  the  companVs 
business  in  the  due  course  of  his  employment,  intentionally 
did  the  wrong  act,  or  performed  a  duty  in  such  an  improper 
manner  as  to  miow  a  reckless  and  wanton  disregard  of  the  rignts 
of  the  aggrieved  party.  If,  therefore,  in  the  case  before  us,  the 
^conductor,  after  yielding  to  the  request  of  the  plaintiff  to  put  his 
hand  in  a  designated  pocket,  merely  pretended  to  do  so,  or  per- 
formed the  act  in  so  grossly  negligent  a  manner  as  to  indicate  a 
wanton  disregard  of  the  rights  of  the  passenger,  or,  to  willfully 
inflict  on  him  an  injury,  the  company  would  be  uable  in  exemplary 
damages ;  the  negligence  of  the  plaintiff  in  that  event  going  only 
in  mitigation  of  the  damages,  in  any  other  event,  ii  the  com- 
pany be  liable  at  all,  being  itself  free  from  fault,  the  damages 
would  only  be  compensatory.     . 

This  brings  us  to  the  point  upon  which  the  charge  of  the  trial 
judge  was  strongly  against  the  company,  and  which,  no  doubt, 
largely  influenced  the  verdict  of  the  Jtiry,  and  that  is,  whether  the 
injuries  claimed  to  liave  been  sustained  by  the  plaintiff  by  his 
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night  journey  from  Brentwood  to  Nashville  after  his  removal  from 
the  car,  were  the  proximate  result  of  snch  removal.  Proximate 
damages,  as  this  comi;  has  recently  had  occasion  to  say,  are  the 
ordinary  and  natural  results  of  the  particular  negligence,  and 
therefore  such  as  might  have  been  expected.  Jackson  v,  Nashville 
&  St.  L.  K.  K.  Co.,  13  Lea.  Whether  damages  are  proximate  or 
remote  is  a  question  for  the  jury  under  proper  instructions.  And 
an  important  element  in  arriving  at  a  correct  conclusion  is  the 
cbnduct  of  the  plaintiff  subsequent  to  the  wrong  complained  of, 
for  it  is  his  duty  to  see  that  as  little  injury  follows  the  act  as  pos- 
fiible,  and  if  by  ordinary  care  a  particular  injury  may  be  avoided, 
he  cannot  hold  the  wrong-doer  responsible.  Thus,  where  a  rail- 
road train  failed  to  stop,  as  it  should  have  done,  at  a  particular 
station  where  the  plaintiff  was  waiting  to  go  on  board,  and  the 
plaintiff  walked  home,  a  distance  of  several  miles,  through  the 
cold,  whereby  he  incurred  serious  sickness,  it  was  held  that  the 
act  of  walking  home  was  as  disconnected  with  the  wrong  of  the 
company  as  would  have  been  a  loss  by  robbery.  K.  R.  Co.  v.  Bir- 
ney,  71  HI.  391.  A  company,  in  giving  its  servants  instructions 
to  put  off  a  passenger  at  a  regular  station,  and  the  servant  in  exe- 
cuting his  duty,  can  scarcely  be  held  liable  for  a  personal  injury  to 
the  passenger  from  his  own  voluntary  act  of  walking  home,  or  to 
bis  destination,  no  matter  how  distant  or  how  inclement  the 
weather  may  be,  unless,  indeed,  the  jury,  in  view  of  all  the  circum- 
stances, should  find  that  such  a.  course  was  inevitable,  or  such  as 
an  ordinarily  prudent  man  would  resort  to,  and  as  the  employes  of 
the  company,  who  were  immediately  instrumental  in  the  wrong- 
ful act,  from  their  knowledge  of  the  circumstances,  might  reason- 
ably have  foreseen.  The  station  at  which  the  plaintiff  was 
removed  was  the  most  important  station  between  Franklin  and 
Nashville,  a  small  village  with  a  depot  building  and  thirty  or  forty 
bouses,  many  of  them  occupied  by  jjersons  of  the  plaintiff's  race 
and  color.  The  injury,  if  any,  occasioned  by  the  walk  to  Nash- 
ville, would  not  be  the  proximate  result  of  the  removal  from  the 
cars  at  such  a  station,  unless  the  plaintiff  could  show  that  he  made 
reasonable  efforts  to  avoid  the  walk  and  consequent  exposure  by 
applying  for  shelter  or  conveyance,  and  failed  therein.  And  if 
the  lailure  of  such  efforts  was  due  to  the  negligence  of  the  plaintiff 
in  not  having  money  with  him  to  pay  tor  the  accommodations 
asked  for,  it  would  be  for  the  jury  to  say  whether  the  walk  was 
not  the  result  of  snch  negligence  rather  than  the  proximate  conse- 
quence of  removal  from  the  cars. 

Some  objections  were  taken  by  the  defendant  to  the  admission 
of  evidence,  but  as  they  were  made  without  assigning  any  reason 
therefor,  they  are  not  sufficient  to  put  the  court  below  in  error. 
Miller  v.  State,  12  Lea,  223. 

Exception  is  also  taken  to  the  refusal  of  the  trial  court,  upon  the 
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request  of  the  defendant  below,  to  require  the  jury  to  assess  the 
eoiiipensutory  and  exemplary  damages  separately.  In  Keeth  «. 
Clark,  4  Lea,  718,  the  converse  of  tliis  position  was  iusisK.^  on, 
and  it  was  assigned  as  error  that  the  court  permitted  the  jury  to 
return  separate  findings  of  fact  instead  of  a  general  verdict 
These  are  matters  intrusted  to  the  discretion  of  the  trial  court. 

The  plaintiff  is  not  precluded  of  his  action  by  having  accepted 
from  the  company  the  fare  from  Brentwood  to  Nashville  on  the 
morning  after  his  ejection  from  the  cars,  and  g^^i^  ^  receipt 
therefor.  It  does  not  appear  that  the  transaction  was  either 
intended  to  be  or  was  in  fact  a  settlement  of  the  matters  of  litiga- 
tion between  the  parties. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

Tennessee  l^octrine  that  Contributory  Negligence  Croes  in  Mitigation 
of  Damages.— It  is  well  settled  in  the  State  of  TennesM^  th&i  when  the 
negli^eijce  of  a  railroad  company  is  the  proximate  cause  ofuu  injury,  the 
coQtributory  negligence  of  ihu  person  injured  does  not  bar  ihe  action,  bat 
may  be  shown  m  mitigation  of  damages,  biuith  v.  NHshville.  etc..  R.  Co., 
6  Heidk  174;  Hill  v.  Na»hvil]e,  etc.  R.  R.  Co.,  9  Heisk.  8'>8;  Railroad  ti 
Welker,  11  Heisk.  883;  Louisville  &  Nashville  R.  R.  Co.  v,  Connor.  2  Jere 
Bazt.  802:  N.  &  C.  U.  Co.  v.  Smith,  6  Jere  Baxt.  174;  Nashville  &  C.  R.  Co. 
V.  Smith  Adni'r,  lo  Am.  &  Eng.  R.  R.  Can.  469;  Eai*t  Tenu..  Va.  &  6a  B. 
R  Co.  r.  Humphiey*R  Adm'r,  15  Am.  &  Eng.  R.  R.  Cas.  472 

Passengera  must  Exhibit  and  Deliver  np  Tickets.— A  railroad  company 
has  an  undonutcu  righi  to  make  rult'H  requirifig  pHssengem  to  exhibit  and 
deliver  up  their  tickets  when  rt^quested  bO  to  do.  Passengers  are  hound  to 
comply  with  such  rule».  State  v.  Campbell  82  N.  J.  L.8U9;  lairing  r  Abom, 
4  Cush.  «08;  People  v.  Caryl,  8  Park.  Cr.  Cas.  826;  Baltimote,  etc..  R.  Co. 
V,  Blocher,  27  Md.  277;  Hibbard  v.  New  York,  etc..  R.  Ca,  15  N.  Y.455; 
Northern  R.  Co.  v.  Pag**.  ^2  Bath.  180;  Hipley  v.  New  Jer^ev,  etc.  TiHDa 
Co.,  81  N.  J.  L.  888;  Bennett  r.  Railroad  Co..  7  Philu.  11;  llbnois,  etc,  R. 
Co.  V.  Whiiemore.  48  111  420;  Downs  v.  New  York,  eic,  R  Co.,  ;WConn. 
287;  Lane  r.  East  Tenu.,  Vm.  &  Ga  R  R.  Co  .  2  Am.  &  Eng.  R.  R.  Can.  278. 

But  see  Maples  v.  New  York,  etc.,  R.  Co..  88C<>nn.  557;  Siaiet'.  ThompeoD 
20  N.  H   251;  Pittsburgh,  etc..  R  Co.  v,  Heimivig.  89  Ind.  509. 

Condnctor  is  not  Bonnd  to  Listen  to  Passenger's  Explanation  as  t4^ 
Loss  of  Ticket. — A  conductor  is  not  hound  t(>  lisieii  to  any  explaiiHtionon 
the  part  of  a  passenger  as  to  the  loss  of  his  ticket.  Ir  he  fails  to  pixidiire  it, 
the  conductor  is  clearly  justified  in  expellmg  him  from  the  train.  PiillmHa 
Palac »  Car  Co.  v.  Reed,  75  lU.  126;  Towusend  v.  New  York,  etc,  R.  Co.,  66 
N.  Y.  295;  Shelton  v.  Lak^  Shore,  etc.,  R.  Co..  20  Oh'<>S«.  214;  M'.avtrr. 
Rome  etc.,  R.  Co.,  8  Y.  &  C.  tN.  Y.)  270;  (Chicago,  etc..  K.  i  o.  v.  Gnifin  «8 
III.  499;  Jerome  V.  »Smith.  48  Vt  230;  Dowrmr.  New  Haven,  etc..  R  Co..  36 
Conn.  287;  Frederick  i\  Marquette,  vie,  R.  Co.,  ;^7  Mich  :U/. 

Dnty  of  Railroad  Company  does  not  Shift  with  Physical  Condition  of 
Passenger,— The  duties  of  a  rai]roa<]  company  to  its  pas.senKer<.  ure  not  (»rdi- 
narily  yaried  by  the  passenger's  mental  or  physical  condition.  The  duty 
of  the  railroad  company,  in  Keneral,  is  to  be  gauged  by  its  duty  to  i  he  pas- 
senger in  average  mental  and  physical  condition.  Willetts  v,  Biiffal«',  ^.. 
R.  Co.,  14  Barb.  685;  Renneker  v.  South  Carolina  R.  Co.,  20  S.  C.  218;  s,  c. 
IB  \m.  <Ss  Eng.  R.  R.  Cas.  149 

Passenger  must  be  Allowed  Reasonable  Time  Before  Expulsion  U 
Find  Losi  Ticket. — A  conductor  is  not  justified  in  expelling  a  passenger 
immediately  upon  his  failure  to  pay  fare  or  produce  a  ticket.  If  the  pass^- 
ger  asserts  that  he  hns  purchased  a  ticket  which  has  been  lost,  a  reasonable 
time  should  be  g^ven  him  in  which  to  make  search  for  it.    kbiples  v.  New 
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York,  etc.,  R.  Co.,  38  Conn.  657  ;  Curtis  v.  Grand  Trunk  R.  R.  Co.,  12  Upp. 
Can.  G.  P.  89;  South  Carolina  R.  R  Co.  v.  Nix,  68  Ga.  572;  Louisville  &  N. 
R.  C«».  t7.  Garrett.  8  Lea  (Tenn.),  438;  Lake  Erie  &  W.  R.  Co.  v.  Fire,  11  Am. 
iL  Cn^.  R  R,  Caa.  109;  Hayes  v.  New  York  Central  R.  Co.,  infra;  Clark  v. 
Wiliuington  &  Weldon  R.  R  Co..  infra, 

Me^isnre  of  Damages  in  Case  of  Expulsion  of  Passenger  fk*om  TrMin.— 
Upon  the  queHtion  as  to  what  injuries  are  aud  are  uot  considered  the 
I^oxiinate  results  of  an  expulsion  from  a  train,  so  as  to  entitle  the  party 
expelled  to  recover  damages  therefor,  and  particularly  as  to  how  far  a  part^ 
expelled  may  r«tcover  for  injuries  occasioned  him  by  walking  to  his  desti- 
natioii,  see  C^cinnati,  H.  &  8.  R.  B.  Co.  v,  Eaton  and  note,  9Upra,  p.'264. 


Hayes 

V. 

New  York  Central  &  H.  K.  R.  Co. 
(Advance  Caae^  New  York  Supreme  Court,  Octobery  1884.) 

If  a  passenger  upon  a  railroad  train  mislays  his  ticket,  and  acting  in  good 
faith  fails  to  find  it  until  after  the  conductor  rings  the  bell  for  the  purpose 
iA  stopping  the  train  and  electing  him,  in  an  action  against  the  carrier  to 
recover  damages  for  an  umawf ui  ejection  under  such  circumstances,  hdd^ 
that  the  omission  to  find  and  surrender  the  ticket  or  pay  his  fare  before  the 
bellrane  is  not  equivalent  to  a  refusal  to  do  so. 

HM  further,  that  the  passenger  is  entitled  to  a  reasonable  opportunity 
to  find  his  ticket  if  he  can,  and  in  default  to  pay  his  fare,  audit  is  a  question 
of  fact  for  the  jury  to  determine  whether  or  not  such  reasonable  opportunity 
allowed. 


Appeal  from  judgment  entered  upon  a  nonsuit  directed  at 
Oneida  circuit.  May,  1884,  and  from  an  order  denying  a  motion 
for  a  new  trial  on  the  merits.  The  action  is  brought  to  recover 
damages  for  ejecting  plaintiff  from  the  train  on  its  passage  from 
Utica  to  Some  on  the  morning  of  September  11, 1881.  At  the 
close  of  the  evidence  defenaant  moved  for  a  nonsuit,  which 
motion  was  granted  and  plaintiif  excepted. 

Oswald  Prentiss  Backus^  for  appellant. 

D,  M.  K.  Johnson^  for  respondent. 

Mebwin,  J. — Concededly  tlie  plaintiff  had  a  ticket  from  Utica 
to  Rome,  that  he  had  purchased  the  afternoon  before.  As  to  what 
occurred  just  prior  to  nis  ejection,  there  is  a  conflict  of  evidence. 
On  the  part  of  plaintiff,  there  was  evidence  tending  to  show 
that  as  the  conductor  came  along  and  asked  the  plaintiff  for  his 
ticket,  he  tried  to  find  it  and  could  not ;  told  the  conductor  he  had 
one  and  would  find  it  in  a  minute ;  felt  through  his  pockets,  said 
to  the  conductor,  "  You  go  through  the  train,  and  by  fiie  time  you 
come  back  I  will  find  my  ticket ;  if  I  don't,  I  have  money  to  pay 
my  fare ; "  that  the  conductor  said,  "  Find  your  ticket  or  get  off  the 
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train ; "  that  the  plaintiff  said,  "  Mavbe  you  better  put  me  off  thk 
train ; "  that  then  the  conductor  pulled  the  bell-rope  to  stop  tbe 
train ;  tliat  before  it  fully  stopped  the  plaintiff  found  his  ticket 
and  offered  it  to  the  conauctor,  who  refused  to  take  it  and  put  the 
plaintiff  off. 

On  the  part  of  the  defendant  the  conductor  testified  that  the 
plaintiff  was  in  the  next  to  the  Igst  car ;  that  as  he  came  along  he 
asked  him  for  his  ticket ;  that  the  plaintiff  found  what  was  appar- 
ently a  ticket,  and  the  occurrence  tnen  proceeded  as  follows:  "I 
asked  him  for  his  ticket ;  he  said  he  would  not  give  it  to  me  until 
he  got  to  Bome ;  I  said  if  you  don't  give  me  Siat  ticket,  I  will 
have  to  put  you  off ;  he  said  I  wont  give  it  to  you ;  I  said  very 
well,  I  will  have  to  stop  the  train  and  put  you  on ;  I  then  rangnp 
the  train ;  the  train  stopped  at  once  ;  then  I  told  him  to  get  ont; 
he  got  up  and  walked  out  down  on  the  ground ;  then  he  wanted  me 
to  take  tne  ticket  and  I  refused ;  I  told  him  I  had  stopped  the 
train  to  put  him  off,  and  I  wouldn't  carry  him ;  I  didn't  stop  that 
train  for  any  purpose  except  to  have  him  get  off ;  the  rules  are, 
ring  up  the  train  and  put  off  a  man  who  don't  show  his  ticket  or 
pay  his  fare." 

The  nonsuit  was  granted  apparently  up<m  the  theory  tha^ 
as  according  to  the  plamtiflPs  evidence,  the  ticket  was  not  produced 
and  tendered  before  the  bell  was  actually  rung,  therefore  the  con- 
^ductor  was  justified  in  putting  the  plaintiff  on. 

The  counsel  for  defendant  claims  that  the  omission  to  produce 
the  ticket  was  equivalent  to  a  refusal,  and  brings  the  case  within 
Hibbard  v.  N.  Y.  &  E.  R  Co.,  15  N,  Y.  455.  In  that  case  the 
plaintiff  had  a  ticket  from  Hornellsville  to  Scio ;  had  shown  it  to 
the  conductor  once,  and  then,  afterward  and  after  the  train  had 
passed  another  station,  was  asked  to  show  it  again  and  refused,  and 
was  put  off.  It  was  held  at  circuit  that  he  was  not  bound  to  show 
it  again  ;  but  the  court  of  appeals  held  that  he  was,  and  that  a  rule 
to  that  effect  was  reasonable,  and  reversed  the  judgment 

In  O'Brien  v.  N.  Y.  &  C.  H.  R.  R.  Co.,  80  N.  Y.  236 ;  s.  c.  1 
Am.  &  Eng.  R.  R.  Cas.  259,  it  is  said  by  Rapallo,  J.,  that  if,  ^ 
conseauence  of  the  fractious  refusal  of  a  passenger  to  pay  the  foH 
fare  tne  company  has  a  right  to  demand,  the  train  is  stopped  for 
the  sole  purpose  of  putting  him  off,  he  is  not  entitled  to  insist  on 
continuing  his  trip  on  paymg  the  fare,  but  may  be  removed  from 
the  train.  If,  however,  the  stoppage  is  at  a  station,  a  tender 
before  removal  would  answer.  Guy  v.  N.  Y.,  O.  &  W.  R  Co., 
30  Hun.  399 ;  Pease  v.  D.  L.  &  W.  K.  Co.,  16  W.  Dig.  266. 

In  Maples  v.  N.  Y.  &  N.  H.  R  Co.,  38  Conn.  558,  the  rule  is 
laid  down  that  a  passenger  whose  ticket  is  mislaid  is  entitled  to  » 
reasonable  time  to  find  it. 

In  Railroad  Co.  v.  Garrett,  8  Lea  (Tenn.)  438,  s.  a  3  Am.  4 
Eng.  R.  R.  Cas.  416,  it  was  held  that  a  passenger  who  gets  Qpon& 
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train  in  good  faith,  in  i^orance  of  the  fact  that  a  tax  certificate 
^wonld'not  pay  his  fare,  naving  no  intention  to  impose  upon  the 
carrier,  cannot  be  treated  as  a  mere  trespasser,  but  on  failure  or 
refusal  to  pay  his  fare  after  request,  and  after  reasonable  oppor- 
timity  allowed  to  comply,  he  may  be  ejected,  but  if  before  evic- 
tion another  person  offer  to  pay  the  fare,  the  carrier  is  bound  to 
receive  it  and  convey  the  passenger.     The  offer  in  that  case  was 
after  the  bell  was  rung  to  stop  the  train.     In  the  present  case,  if 
the  ticket  of  the  plaintiff  was  mislaid,  and  he  in  good  faith  was 
trying  to  find  it,  he  was  entitled  to  a  reasonable  time  to  enable  him 
to  do  so,  if  he  could,  and  if,  in  case  of  failure  to  find  it  after  such 
reasonable  opportunity,  he  was  willing  and  ready  to  pay  his  fare, 
the  conductor  had  no  right  to  put  him  off.     Whether  or  not  the 
plaintifi  was  allowed  such  reasonable  opportunity  to  find  his  ticket 
or  pay  his  fare  was,  upon  the  evidence  on  the  part  of  the  plaintiff, 
a  question  of  fact  to  be  determined  by  the  jury.     If  so,  the  non- 
suit was  improperly  granted. 

A  question  is  made  by  the  appellant  that  the  removal  was  not 
at  or  near  any  dwelling-house.     This  is  not  set  up  in  the  com- 

Slaint,  and  no  point  was  apparently  made  about  it  at  the  trial.    It 
oea  not  seem  important  to  consider  it  here. 

The  judgment  should  be  reversed  and  nonsuit  set  aside  and  new 
trial  granted,  costs  to  abide  the  event. 
Hardin.  P.  J.,  and  Follett,  J.,  concur. 

Tender  of  Fare  in  Some  Oases  is  in  Time  After  Expulsion  Has  Begun. 
— ^When  the  failure  of  a  pajBsenger  to  pay  fare  or  produce  ticket  is  not 
morally  factions  or  captious,  but  arises  out  of  mistake,  accident,  or  the  like, 
it  is  not  too  late  for  him  to  tender  his  full  fare  or  liis  ticket  after  the  train 
has  stopped  and  the  conductor  has  actually  undertaken  the  expulsion.  In 
such  case  the  conductor  is  bound  to  accept  tlie  tender,  and  to  allow  the  pas- 
senger to  renuun  on  tiie  train.  Garrett  v,  Louisville  ^  N.  B.  B.  Co.,  18  Am. 
A  EnK.  B.  B.  Gas.  416;  Louisville,  N.  &  Gt.  S.  B.  Co.  v,  Harris.  9  Lea 
n^enn.)  180;  s.  o.  16  Am.  &  Eng.  R  B.  Cas.  874;  Guy  v.  New  York,  O.  &  W. 
B.  Co.,  80  Hun,  (N.  T.)  899;  Maplee  v.  New  York  &  N.  H.  B.  Co.,  88  Conn. 
UBS.  AndseeCurl  v.  Chicago,  B.  L  &  P.  B.  Co..  11  Am.&  Eng.  B.  B. 
Cm.  86;  8.a  16Am.&Eng.  K.  B. Cas.  879. 

Paasenger  is  Entitled  to  BeasonableTime  to  Find  Ticket  or  Procure 
Fare* — when  a  passenger  fails  to  present  liis  ticket  or  pay  his  fare  and  en- 
deayoreto  find  or  procure  same,  the  conductor  is  not  justified  in  expellinff 
him  immediately,  ont  must  give  him  a  reasonable  time  within  which  to  find 
histicket  or  procure  his  fare.  South  Carolina  B.  B.  Co.  t;.  Nix,  68  Ga.  672; 
LonisTille  &».  B.  Co.  v.  Garrett,  8  Lea  (Tenn.)  488;  Maples  v.  New  York, 
etc.,  B.  Co.,  88 Conn.  667;  Curtisu  Grand  Trunk  R  Co.,  12  Upp.  Can.  C. 
P.  89;  Lake  Erie  &  W.  B.  Co.  v.  Fixe,  11  Am.  &  Eng.  B.  B.  Cas.  109;  Louis- 
Tille  &  Nashville  B.  B.  Co.  0.  Fleming,  iupra;  Uark  v.  Wilmington  Sc 
Weldoa  B.  Co.  itrfra. 
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Clabk 

V. 

Wilmington  &  Weldon  Railroad  Company. 

{Advance  Case,  South  Carolina,  1885.) 

In  a  suit  against  a  railroad  company  for  damages  alleged  to  have  resohed 
from  the  action  of  the  conductor  in  ejecting  the  plaintiff  from  the  trsin.  it 
appeai'ed  that  the  plaintiff  got  on  the  train  at  a  cei-tain  station  to  go  to  the 
next  station  about  four  miles  distant,  without  a  ticket  or  money  to  pay  his 
fare.  About  twenty- five  other  persons  took  the  same  train  to  go  to  toe  same 
place,  one  of  whom,  as  it  was  shown  on  the  trial,  promised  to  pay  the  |  JaiiH 
tiff's  fare  before  they  got  on  the  train,  but  he  did  not  sit  in  the  same  car 
with  the  plaintiff.  In  tiucing  up  tickets  and  collecting  fare  from  passengefB, 
the  conductor  was  told  by  the  plaintiff  that  he  had  neither  money  nor  ticket; 
but  would  get  tne  money  if  allowed  to  go  into  the  rear  car  and  see  a  fellow 
passenger.    The  conductor  said :  '*  I  have  not  time  to  wait ;  you  must  |^ 
off/'  and  thereupon  pulled  the  bell-rope,  stopped  the  train  and  put  the  phus- 
tiff  off.    The  train  had  made  about  half  Uie  distance  between  the  stations. 
Heldy  that  the  plaintiff  was  entitled  to  recover.    The  conductor  should  havs 
allowed  him  a  reasonable  opportunity  to  pay  his  fare ;  but  an  offer  to  ^y 
(and  declined  by  the  conductor)  after  the  train  was  stopped  will  not  entitle 
him  to  return  to  his  seat. 

*  Mullen  <&  MooTBy  for  plaintiff. 
Day  <6  ZoUiGoffer^  for  defendant. 

Smith,  C.  J. — The  plaintiff,  while  at  Whitaker's  station,  on  tie 
defendant's  road,  awaiting  the  arriv^al  of  the  train  on  which  he  in- 
tended to  take  passage  for  fiattleboro',  a  station  fonr  miles  distant, 
and  being  himself  without  money,  made  arrangements  with  two 
others,  Isaac  Powell  and  T.  P.  Braswell,  who  were  also  going  on 
same  train,  in  which  each  agreed  to  pay  his  fare  of  twenty-five 
cents,  the  charge  between  those  points. 

When  the  train  came,  all  th^e,  with  twenty  or  more  others,  en- 
tered it,  the  plaintiff  taking  a  seat  in  the  forward  coach,  Braswell 
in  that  next  behind,  and  Powell  in  that  where  the  plaintiff  was,  or 
one  next  in  front.  When  the  conductor  was  passing  through  the 
coaches,  taking  up  the  tickets  and  collecting  fares  from  front  to 
rear  of  the  tram,  he  came  to  tiie  plaintiff,  who  said  he  had  neither 
ticket  nor  money,  but  would  get  the  fare  if  allowed  to  go  to  the 
coach  behind,  from  a  gentleman  sitting  there.  The  concSictor  re- 
fused to  do  so,  saying :  "  You  must  get  off ;  I  have  not  time  to 
wait  for  you.  I  have  something  else  to  do."  The  train  was  then 
about  half-way  between  the  stations,  moving  at  a  rapid  rate,  when 
the  conductor  stopped  the  train,  and  compelled  the  plaintiff  to  get 
out.  Braswell  would  have  advanced  the  money  and  paid  the  fare 
upon  application.    As  the  plaintiff  descended  from  the  coach  and 
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uras  on  the  lowest  step,  Powell  offered  to  pay  the  fare,  but  the  con- 
ductor declined  to  receive  it,  saying :  "  i  ou  are  too  late ;  go  and 
attend  to  your  own  business." 

In  expelling  the  plaintiff,  there  was  no  actual  force  employed 
against  his  person,  out  the  order  was  given  and  assistants  were 
present  to  execute  it,  and  the  plaintiff  submitted.  The  action  is  to 
recover  damages  for  this  ejectment  of  the  plaintiff;  and  the  sole 

aue&tion  raised  by  the  appeal  is,  whether  under  the  circumstances 
le  conductor  had  a  right  to  put  the  plaintiff  off  the  train.    An  in- 
struction was  requested  for  the  defendant  in  the  charge  given  to 
the  jury  in  these  words :  "  When  the  conductor  demanded  of  the 
plaintiff  his  ticket,  and  he  tendered  neither  ticket  nor  money,  the 
eonductor  had  the  right  to  eject  the  plaintife."     This  was  refused, 
and  in  its  stead  the  jury  were  directed  as  follows :  "  The  conductor 
was  not  bound  to  go  into  the  other  car  to  get  the  fare  from  Bras- 
well,  but  if  Braswell  had  money,  and  was  ready  and  willing  to  pay 
the  fare  of  the  plaiiitiff,  and  plaintiff  told  him,  before  he  stopped 
the  train  and  started  to  eject  him,  that  a  friend  in  the  next  car 
would  pay  his  fare,  then  the  conductor  ought  to  have  allowed 
plaintiff  a  reasonable  time  to  get  the  fare." 

The  whole  conti'oversy  is  involved  in  these  two  instructions,  the 
one  refused  and  the  other  given.  There  can  be  no  question  of  the 
right  of  the  officer  in  charge  of  a  train  of  passenger  coaches  to 
remove  any  one  who  has  entered  and  refused  to  pay  his  fare,  or 
produce  his  ticket  as  evidence  of  its  having  been  paid  to  some 
authorized  agent  of  the  company,  unless  he  is  traveling  with  its 
permission  without.  Such  refusal,  in  opposition  to  the  rules  of 
the  company,  presents  a  case  which  warrants  the  officer  in  charge 
to  require  such  intruder  to  leave  the  train,  and  if  necessary  to  use 
each  lorce  as  is  sufficient  to  accomplish  his  ejectment,  ^f or,  when 
the  officer  has  stopped  the  train,  and  he  is  descending  the  steps 
and  about  to  pass  out,  will  a  tender  of  the  fare  entitle  him  to 
return  to  his  seat.  He  forfeits  his  right  of  carriage  by  such  mis- 
conduct, by  breaking  his  oym  contract  to  pay  when  called  on,  and 
it  is  not  regained  by  his  repentance  at  the  last  moment,  and  after 
he  has  caused  the  inconvenience  and  delay  to  the  company  by  his 
wrongful  act.  The  adjudications  fully  recognize  this  authority  in 
the  carrier,  and  it  is  necessary  to  prevent  imposition  upon  it.  Ang. 
on  Car.,  Sec.  609,  Note  A. ;  Thomp.  Carr.  Pass.  340,  Ifote  5. 

Where  there  has  been  no  refusal  to  pay  the  fare  and  the  obligar 
tion  not  disputed,  but  for  some  reason,  such  as  the  mislaying  of 
the  ticket,  or  loss  of  pocket-book  in  which  the  money  is  kept,  or 
other  adequate  cause  which  prevents  a  prompt  response  to  the 
c^mductors  demand,  it  is  but  reasonable  that  an  opportunity 
should  be  allowed  the  passenger  to  search  for  what  is  mislaid  or 
lost,  or  to  provide  other  means  of  payment,  where  the  delay  does 
not  interfere  with  the  regular  duties  of  the  officer  in  charge* 
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The  delay  in  the  present  case  would  have  been  momentaij,  if, 
indeed,  any  had  been  occasioned,  in  pennitting  the  plaintiff  to 
precede  the  conductor  in  passing  info  the  next  coach,  and  getting 
the  money  in  time  for  the  call  on  Braswell,  or  before  Braswell  haa 
been  reached.  Instead  of  complying  with  this  request  made  in 
good  faith,  the  conductor  arbitrarily  and  instantly  rang  the  beJJ 
and  expelled  the  plaintiff,  producing  an  interruption  in  the  move- 
ment of  the  train  that  would  have  been  rendered  unneoeseaij 
if  a  brief  time  had  been  given  to  the  plaintifiE  to  get  the  money 
promised  him. 

This  was  a  harsh  exercise  of  power,  injuriouB  to  the  plaintiff 
and  needless  in  the  protection  of  the  interests  of  the  company. 
The  cases  that  uphold  the  right  of  the  carrier  company  summarily 
to  expel  from  its  train  a  passenger  who  does  not  produce  hi« 
ticket  or  pay  when  called  on,  as  required  by  its  regulations,  are  all, 
so  far  as  we  have  examined,  cases  of  a  denial  of  the  right  to 
demand  the  fare,  or  refusal  to  pay  it  upon  some  untenable  gronnd, 
BO  that  the  conductor  must  submit  or  enforce  his  authority  against 
the  resisting  passenger,  and  prevent  his  riding  unless  he  does  pay. 

The  facts  of  this  case  do  not  bring  it  under  the  operation  oi  the 
rule  applicable  to  those  who  persistently  and  wrongfully  reast 
the  demand  of  the  conductor,  acting  under  directions  of  his  prin- 
cipal and  within  the  sphere  of  his  necessary  powers,  for  the 
plaintiff  acquiesces  in  the  demand  of  his  fare,  ana  merely  propoeee 
to  pass  into  an  adjoining  car  to  obtain  the  money  promised  under 
a  previous  arrangement  with  a  fellow  passenger.  The  view  of 
the  relations  between  the  passenger  and  the  carrier  is  sustained  by 
recent  decisions.  In  Maples  v.  JST.  Y.  &  N.  H.  R  R.  Co.,  88 
Conn.  557,  the  plaintiff  had  mislaid  his  commutation  ticket,  and 
could  not  at  the  moment,  when  called  on  by  the  conductor,  pro- 
duce it,  as  he  was  by  the  regulations  of  the  company  and  the  con- 
ditions of  the  issue  of  such  ticket  required  to  do,  while  the 
conductor  knew  he  had  one,  and  that  the  time  limited  therein  had 
not  expired.  The  conductor,  regardless  of  the  explanation,  and 
f oUowmg  the  letter  of  his  instructions,  demanded  tne  fare,  and  it 
not  being  paid,  forced  the  plaintiff  to  leave  the  train.  For  this 
expulsion  the  plaintiff  sued,  and  Park,  J.,  delivering  the  opinion 
in  the  supreme  court,  thus  declares  the  law : 

'^  The  plaintiff  was  entitled  to  a  reasonable  time  to  find  it  (the 
ticket).  The  contract  requires  him  to  show  his  ticket  to  the  con- 
ductor, but  he  was  not  bound  to  do  so  immediately  when  required. 
*  *  *  Under  such  circumstances  the  plaintiff  was  entitled  to 
ride  as  long  as  there  was  any  reasonable  expectation  of  finding  it 
during  the  trip."  In  Hayes  v.  N.  Y.  Central  R  E.  Oa,  decided  in  the 
supreme  court  at  the  general  term  held  in  October  last,  reported  in 
Am.  &  Eng.  B.  B.  Cas.  vol.  18  p.  —  stipra,  the  plaint^  had  a  ticket, 
but  failed  to  fijid  and  exhibit  it  to  the  conductor  wl^en  called  on, 
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whereupon  the  bell  was  rung,  the  train  stopped,  and  the  plaintiff 
required  to  leave.  Before  the  train  came  to  a  halt,  the  plaintiff 
found  his  ticket  and  offered  it  to  the  conductor,  who  nevertheless 
compelled  him  to  get  off.  The  court  say,  Merwin  J.,  speaking  for 
all  tiie  members :  "  If  the  ticket  of  the  plaintiff  was  mislaid  and 
he  ill  ^ood  faith  was  trying  to  find  it,  he  was  entitled  to  reason- 
able time  to  enable  him  to  do  so  if  he  could ;  and  if,  in  case  of 
failure  to  find  it  after  such  reasonable  opportunty,  he  was  willing 
and  ready  to  pay  his  fare,  the  conductor  had  no  right  to  put  him 
off/'  See  Railroad  v.  Garrett,  8  Lea  (Tenn.)  438 ;  s.  c.  3  Am.  & 
En^.  R  R  Cas.  416. 

It  is  contended,  however,  that  the  short  distance  to  be  nm  over 

by  the  train  before  reachiuj^  the  station  at  which  the  plaintiff  was 

to  debark,  did  not  admit  of  delay  and  rendered  necessary  prompt 

action  on  the  part  of  the  conductor,  and  it  was  plaintiff's  own  f  amt 

to  enter  the  coach  without  a  ticket  or  the  means  of  payment 

when  the  fare  was-required  of  him.     It  does  not  appear  in  the 

case  that  prepayment  of  fare  was  necessary,  and  it  is  obvious  that 

no  appreciable  time  would  have  been  lost  in  giving  the  plaintiff 

opportunity  to  call  on  Braswell  and  get  the  money  to  pay  his 

fare.     If  this  was  a  mere  pretense,  and  such  seems  to  have  been 

the  assumption  on  which  this  precipitate  action  of  the  officer  was 

taken,  a  moment  would  have  revealed  it,  and  then  the  ejectment 

would  have  been  fully  warranted. 

The  defense  set  up  is  an  assertion  of  the  right  to  remove  from 
the  train  any  passenger  who  may  not  be  ready  at  once  to  exhibit  a 
ticket  or  pay  his  fare,  notwithstanding  he  has  the  means  at  hand 
by  passing  into  an  adjoining  coach,  and  only  asks  time  to  do  so.  This 
n^d  rule,  enforced,  woula  require  every  one  to  have  possession  of 
his  own  ticket  or  the  friend  who  has  it  to  be  near  by,  at  the  hazard 
of  expulsion  if  he  did  not.  In  all  cases  a  reasonable  indulgence 
should  be  shown  a  passenger  in  his  effort  to  comply  with  the  rules 
of  the  company,  and  what  is  reasonable  must  be  determined  in 
connection  with  the  surrounding  circumstances  and  in  view  of  the 
facts  of  each  case. 

We  think  the  plaintiff's  request  was  reasonable,  and  that  the 
hasty  and  precipitate  action  of  the  conductor  was  in  excess  of 
the  authority  with  which  the  law  armed  him.  The  exceptions  to 
the  evidence  are  not  tenable,  for  its  only  office  was  to  show  that 
the  plaintiff  had  provided  means  to  pay  his  fare,  and  did  not 
intend  to  trespass  upon  the  rights  of  the  company.  In  some  of 
the  States  the  right  to  eject  for  non-payment  isrestricte.d,  so  far  as 
to  require  it  .to  be  at  some  station,  and  not  capriciously  at  any 
point,  which  might  be  at  some  very  inhospitable  spot,  endangering 
nealth  if  not  life. 
There  is  no  error,  and  the  judgment  must  be  affirmed. 

18  A.  &  £.  B.  Gas.— 24. 
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Passeogrer  Entitled  to  ReasonaMe  Ddaj  to  Procure  Fare.— Apaasenger 

f ailine  to  produce  his  ticket  or  pay  his  fare  is  eu titled  to  a  reasooable  delay 
to  find  hia  ticket  if  lost,  or  procure  his  fare  from  »oine  one  else  if  he  has  no 
money.  If  expelled  before  ne  has  had  such  reasonable  lime,  he  is  eniitled 
to  recover  damages.  M«ples  r.  New  York,  ntr^.,  R.  Co.,  38  Conn.  557; 
Curtis  V.  Grand  '&unk  R.  Co.,  12  Upp.  Can.  i:.  P.  89;  Louisville  &  Nashville 
B.  Co.  V.  Garrett,  8  Lea  (Teim.)488;  South  Carolina R.  R.  Co.  v.  Nix,  65 Ga. 
572;  Lake  Erie  &  W.  R.  Co.  v.  Fire,  11  Am.  &  Eng.  R  R,  Cas.  109;  Louis- 
ville A  Nashville  R.  R,  Co.  v.  Fleming,  supra;  Hayes  v.  New  York  Oentrai 
S.  Co.,  supra. 
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Washington  &  Georgetown  R.  R.  Co. 

(Advance  Case,  District  of  Columbia,  AprU  14,  1884.) 

Plaintiff  having  received  a  wrong  transfer  ticket  on  changing  oara 
expelled  from  ihe  car  into  which  he  changed  for  failing  to  produce  ai>roper 
ticket.  In  an  action  to  recover  damages,  the  court  charged  that  if  the  mistake 
was  owing  to  the  negligence  of  the  tranter  agent,  the  plaintiff  was  entitled 
to  damages;  that  if  the  wrong  transfer  ticket  was  given  to  him  maliciously 
or  wantonly,  and  he  was  ejected  maliciously  and  wantonly,  he  was  entitled  to 
vindictive  damages;  and  further,  that  if  the  conduct  of  defendant  was 
wanton,  the  negligence  of  plaintiff  would  be  no  defence.  Held,  that  the 
instructions  were  all  that  the  plaintiff  couild  ask. 

Where  the  instru^ions  of  the  court  in  ite  charge  to  the  jury  states  the  law 
fidly  and  properly,  it  is  not  cause  for  reversal  that  the  points  of  either  aide 
have  been  declined. 

The  case  is  stated  in  the  opinion. 

B.  J,  Da/mieUe  and  John  E,  Laimaer^  for  plaintiff. 

Enoch  Totten^  for  defendant. 

Cox,  J. — The  case  of  James  N.  Carpenter  against  the  Washing- 
ton &  Georgetown  Kailroad  Co.  is  an  action  for  trespass  by  eject- 
ing the  plaintijQE  from  the  cars  of  the  defendant.  The  caae  made 
by  the  plaintiff  in  his  evidence  was,  that  he  entered  one  of  the  cars 
oi  the  company  on  Seventh  street,  going  sonth  towards  Pennsyl- 
vania avenue,  and  at  the  junction  of  Seventh  street  and  the  avenue 
he  applied  for  a  transfer  ticket  for  the  purpose  of  going  down  the 
avenue  towards  the  Capitol.  When  he  entered  the  avenue  car,  or 
shortly  afterwards,  he  discovered  that  his  ticket  was  a  ticket  for  the 
Seventh  street  track,  which  he  had  just  left,  and  upon  presenting 
it  to  the  conductor,  the  latter  relused  to  acknowledge  it,  ana 
required  him  to  pay  an  additional  fare,  and  upon  his  remsal  to  do 
«o,  he  was  violently  forced  out  of  the  car.  That  is  the  treapajK 
complained  of. 

For  the  defendant,  the  proof  tended  to  show  that  the  plaintiff, 
jn.stead  of  getting  off  the  Seventh  street  car,  approached  the  agent 
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from  the  rear  of  an  ayenne  car  going  west,  together  with  other 
passengers  manifestly  leaving  that  car,  and  that  they  were  receiv- 
ing transfer  tickets  from  him,  and  he  supposed  this  plaintiff  to  be 
one  of  that  company,  and  delivered  this  transfer  ticKet  to  go  on 
the  Seventh  street  car  to  him  as  he  did  to  the  others,  and  the  plain- 
tiff took  it  without  objection,  and  therefore  it  was  the  plaintiff's 
own  negligence  that  led  to  this  result. 

The  only  question  before  us  relates  to  certain  instructions  that 
were  asked  and  refused.  At  the  trial,  several  instructions  were 
granted  at  the  instance  of  the  plaintiff,  and  then  the  following 
were  refused : 

"  That  if  the  jury  shall  believe  from  the  evidence  that  the  plain- 
tiff paid  his  fare  on  the  Seventh  street  car,  and,  on  arriving  at 
Pennsylvania  avenue,  the  Pennsylvania  avenue  car  of  the  defend- 
ant was  then  stopping  at  the  crossing  of  the  two  lines  (Pennsylvania 
avenue  and  Seventh  street),  and  plaintiff  immediately  on  arriviuff 
at  Pennsylvania  avenue  went  to  the  transfer  ticket  agent  of  said 
defendant  there  stationed,  and  asked  for  and  received  a  transfer 
ticket,  and  that  then  and  there  the  transfer  ticket  agent  gave  him 
a  transfer  ticket ;  that  thereupon  the  plaintiff  went  immediately 
with  said  transfer  ticket  on  board  the  said  Pennsylvania  avenue  car, 
and,  after  the  car  started,  offered  it  when  called  on  in  the  usual  way 
to  the  conductor,  who  refused  to  receive  it,  but  together  with  the 
driver  of  the  car  forcibly  put  plaintiff  off  the  car,  then  they  shall 
find  for  the  plaintiff,  even  if  tney  should  also  find  that  the  trans- 
fer ticket  agent  had  given  plaintiff  a  wrong  ticket,  either  inten- 
tionally or  by  mistake." 

And  again : 

"  That  if  the  jury  shall  believe  from  the  evidenc3  that  the  ejec- 
tion of  the  plaintin  from  the  Pennsylvania  avenue  car  resulted 
from  the  slightest  neglect  or  misconduct  of  the  transfer  ticket 
agent,  or  the  conductor  of  the  Pennsylvania  avenue  car,  then  they 
shall  find  for  the  plaintiff." 

And  again : 

"  That  if  the  injury  complained  of  could  have  been  prevented 
by  the  exercise  oi  ordinary  care  by  defendant,  the  deiendant  is 
liable  even  if  the  plaintiff  was  at  ntult." 

And  again : 

"  That  if  the  jury  shall  believe  from  the  evidence  that  the  con- 
duct of  the  defendant  was  wanton,  then  the  negligence  of  plaintiff, 
even  if  proved,  would  be  no  defence,"  - 

These  several  instructions  were  refused  in  the  form  in  which 
they  were  applied  for,  and  an  exception  taken  to  each  refusal. 
But  in  the  nnal  charge  which  the  court  gave  to  the  jury,  they 
were  instructed  as  f  oUows : 

"  That  if  they  believed  from  the  evidence  that  the  agents  of  the 
defendant  had  made  a  mistake  in  giving  to  the  plaintS  a  transfer 
tdcket^  and,  instead  of  giving  him  a  Pennsylvania  avenue  transfer^ 
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had  given  him  a  Seventh  street  transfer,  the  plaintiff  was  entitled  to 
recover,  and  that,  in  assessing  the  damages,  the  plaintiff  was  entitled 
to  have  reasonable  damages,  compensatory  for  the  treatment  which 
he  had  received,  and  that  the  deiendant  company  was  bonnd  to  see 
to  it  that  the  plaintiff  was  provided  with  a  proper  transfer,  and 
that  if  the  mistake  had  been  made,  the  responsibility  therefor 
rested  upon  the  company  and  not  upon  the  plaintiff. 

"  And  the  court  further  instructed  the  jury  that  if,  upon  the 
other  hand,  they  believed  that  the  conduct  of  the  agents  of  the 
company  was  wanton  and  malicious,  and  that  they  had  purposely 
given  him  the  wrong  transfer,  and  that  they  had  maliciously  and 
wantonly  ejected  him  from  the  car  because  of  a  pert^onal  dislike  or 
animosity,  that  then  the  plaintiff  was  entitled  to  recover,  and  in 
assessing  damages  in  that  view  of  the  case,  the  plaintiff  was  enti- 
tled to  recover  not  only  compensatory  but  vindictive  damages." 

We  are  of  opinion  that  the  instniction  given  in  the  chaige 
covered  all  the  ground  claimed  by  the  plaintiff  himself,  and  was 
all  the  instruction  he  was  entitled  to  a^k,  and  I  believe  that  was 
virtually  conceded  by  the  counsel  in  argument. 

But  it  is  claimed  on  the  part  of  the  plaintiff  that  the  court  ia. 
not  to  look  at  the  charge  given  by  the  court  below,  but  only  at 
the  instructions  that  were  proposed,  refused  and  excepted  to. 

It  is  perfectly  true  that  we  do  not  revise  for  the  purpose  of  cof- 
recting,  as  error,  anything  that  is  not  excepted  to  below.  But  Ve 
are  not  looking  at  it  in  that  view,  but  only  to  ascertain  whether, 
on  the  whole,  the  instruction  given  by  the  court  below  was  cor- 
rect. It  was  the  practice  of  the  late  chief  justice  Taney,  in  hia 
circuit,  always  to  refuse  all  instructions  prayed  for  by  either  party, 
and  then  to  give  the  law  in  his  own  words.  That  is  also  the  prac- 
tice of  other  courts,  and  we  consider  it  to  be  in  the  discretion  of 
the  court  to  reject  aJl  prayers  and  state  the  law  in  its  own  language. 
That  was  the  practice  pursued  in  this  case  to  some  extent.  Some 
of  the  prayers  of  the  plaintiff  were  granted,  but  the  substance  of 
those  that  were  refused  was  given  m  this  charge.  It  is  a  very 
common  thing  to  except  to  a  part  of  the  charge,  but  the  court 
must  look  at  tne  whole  charge,  and  if  they  see  that,  in  the  veiy 
next  paragraph,  an  apparent  error  in  one  part  is  corrected,  then  no 
injury  on  the  whole  is  done  to  the  plaintiff,  or  defendant,  as  the 
case  may  be.  We  consider  it  to  be  perfectly  proper  for  the  court 
to  announce  the  law  in  its  own  language,  and  if  it  gives  the  law 
correctly,  although  it  may  have  renisea  the  instructions,  asserting 
it  in  another  shape  than  that  asked  bv  the  counsel,  there  is  nothing 
that  can  justify  us  in  reversing  the  judgment  and  ordering  a  new 
trial,  and  that  is  precisely  this  case. 

On  the  whole,  we  think  the  court  instructed  the  juiy  very 
liberally,  if  not  too  liberally,  in  favor  of  the  plaintiff,  and  we  see 
no  ground,  .therefore,  for  reversing  the  judgment  below,  which 
was  for  the  defendant 
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V. 

Hoeflich. 
{Advance  Case,  Maryland,  1884.) 

A  young  woman  was  seated  in  a  train,  in  the  same  seat  with  her  sister,  a 
girl  of  efeven  years.  The  father  of  both  of  these  parties  was  on  the  train,  bnt 
seated  elsewhere.  Upon  the  conductor  asking  the  young  woman  for  tickets, 
she  produced  two,  one  for  herself  and  one  for  her  father.  She  had,  how- 
ever, no  ticket  for  the  little  girl,  and  refused  to  pay  any  fare  for  her,  Uiough 
several  times  requested  to  do  so.  She  admitted,  in  answer  to  the  conductor's 

Suestiona,  that  the  little  girl  was  with  her.  At  the  next  station  the  con- 
uctor  ejected  both  the  young  woman  and  the  girl.  It  appeared  in  evidence 
that  he  knew  there  was  a  man  accompanying  them  on  tne  train,  viz.,  the 
father,  but  did  not  know  of  his  relationship  to  them.  The  father  interfered 
to  endeavor  to  prevent  the  expulsion,  and  niihself  got  oS  the  train  with  the 
expelled  parties.  In  an  action  against  the  company  by  the  young  woman 
for  expelhng  her. 

Held,  that  if  the  jury  was  of  opinion  that  the  conductor  could  reasonably 
infer  from  the  circumstances  that  the  plaintifTs  younger  sister  was  under 
her  charg^e,  and  that  therefore  she  was  responsible  for  the  younger  sister's 
presence  in  the  car  and  for  her  fare,  the  conductor  was  justified  in  expelling 
her  as  well  as  her  younger  sister. 

Held,  however,  that  as  the  father  of  the  child  was  the  party  reallv  respon- 
sible for  the  child's  presence  and  fare,  it  was  for  the  jurv  to  say  whether  it 
was  not  the  conductor's  duty,  under  the  circumstances,  knowing  there  was 
a  man  in  the  party,  to  ascertain  the  relationship  of  that  man  to  the  child, 
and  in  case  the  jury  found  that  such  was  his  duty  and  that  he  failed  to  per- 
form it,  he  was  not  justified  in  expelling  the  plaintiff,  and  the  company  was 
liable  accordingly. 

The  fact  that  the  expulsion  in  thQ  above  case  was  forcible  and  deliberate, 
did  not  entitle  the  plaintiff  to  recover  damages  unless  the  conductor  acted 
with  malice,  oppression  or  evil  intent. 

The  opinioTi  states  the  facts. 
J.  J.  I)onald8on^  for  plaintiff  in  error. 

TT.  A,  nammond  and  Cha/rlea  BrandaWy  for  defendant  in 
error. 

The  female  plaintiff,  with  her  father  and  younger  sister,  eleven 
years  of  age,  got  npon  the  defendant's  train  at  Baltimore  for  the 
purpose  01  going  to  Magnolia  station.  When  the  conductor  came 
around  she  handed  him  two  tickets,  one  for  herself  and  the  other 
for  her  father,  who  was  in  another  part  of  the  car.  The  younger 
sister  was  sitting  beside  her,  and  the  conductor  asked,  "  Is  this  girl 
with  you  ?  "  She  answered,  "  Yes."  Thereupon  he  said  he  must 
collect  half  fare  for  the  girl,  which  the  plaintiff  refused  to  pay. 
In  a  few  minutes  the  conductor  returned  and  again  demanded 
payment  of  the  child's  fare,  and  which  was  again  refused  by  the 
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plaintiff.     After  mMking  a  demand  a  third  time,  he  told  herunlee 
the  fare  was  paid,  he  should  be  obliged  to  pnt  her  and   the  child 
off  at  Chase  6  station,  and  the  plaintiff  stul  refusing   to  par  the 
same,  she  and  the  child  were  botii  put  off  the  train.    The  plaintiff 
had  paid  her  own  fare,  and  the  defendant  had  no  right,  of  coiuise, 
to  eject  her  from  the  train,  unless  there  was  a  contract  express  or 
implied  on  her  part  to  pay  the  fare  of  her  younger  sister.     There 
is  no  evidence  of  an  express  contract,  and  if  one  is  to  be  implied, 
it  must  be  on  the  ground  that  the  younger  sister  was  under  her 
charge,  and  being  under  her  charge,  and  thus  responsible  for  her 
presence  in  the  car,  it  was  her  duty  to  see  that  the  fare  wa«  paid 
The  defendant  was  under  no  obligation,  of  course,  to  carry  the 
younger  sister  without  being  paid  a  reasonable  compensation,  and 
if  she  was  under  the  plaintifirs  charge,  it  is  but  fair  and  reason' 
able  to  hold  her  responsible  for  the  fare.    Under  such  circum- 
stances, the  law  would  imply  an  agreement  on  her  part  to  pay  Ae 
fare  of  the  child,  and  if  she  refused  to  pay  it,  the  defendant*  had 
the  right  to  put  off  both  the  plaintiff  and  the  child — ^the  plaintiff, 
because  she  had  not  complied  with  the  contract  on  her  part  implied 
by  law ;  and  the  child,  because  the  company  waa  not  required  to 
carry  it  unless  its  fare  was  paid  according  to  the  rules  and  Teguh- 
tions  of  the  company. 

But  it  seems  the  father  of  the  child  was,  in  fact,  in  the  car,  and 
if  so,  he  was,  as  the  natural  ^ardian  and  protector  of  his  child, 
liable  for  the  payment  of  its  fare.  And  although  the  conductor 
found  the  child  sitting  beside  the  plaintiff,  yet  if  he  knew  the 
father  was  in  the  car,  or  the  circumstances  wei*e  such  as  to  put  a 
reasonable  person  on  inquiry,  he  had  no  right  to  hold  the  female 
plaintiff  responsible  for  her  sister's  fare,  and  this,  we  think,  was  a 
question  for  the  jury.  Now  he  did  inquire,  it  is  true,  whetlier 
"  the  girl  sitting  l)eside  the  plaintiff  was  with  her,"  to  which  she 
replied  "Yes;  and  if  the  case  rested  here,  it  might  be  said 
that  he  was  justified  in  acting  on  the  presumption  that  the  girl  was 
under  the  plaintiff's  charge. 

But  the  plaintiff  says  she  told  him  her  father  was  in  the  car,  and 
although  tnis  is  denied  by  him,  the  proof  shows  beyond  question 
that  he  knew  there  was  a  man  traveling  in  company  with  the 
plaintiff  and  her  sister,  and  that  he  interfered  for  their  protection 
when  they  were  being  put  off,  and  further,  that  he  went  off  with 
them.  So,  whether  the  conductor  knew  or  might  have  reasonably 
known  by  proper  inquiry  that  this  man  was  their  father,  was  under 
all  the  circumstances  a  proper  question  to  be  submitted  to  the  jury. 
If  he  did  know  it,  or  tne  circumstances  were  such  as  to  put  him 
on  the  inquiry,  he  had  no  right,  of  course,  to  eject  the  plaintiff 
from  the  train,  and  there  was  no  error  in  granting  the  plaintifi'6 
first  prayer.  For  the  same  reasons  the  defendant's  prayers  were 
properly  refused.     All  the  facts  set  forth  in  these  prjyrers,  namelj, 
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that   the  joanger  sister  was  sitting  beside  the  plaintiff,  that  th« 
latter,  in  reply  to  the  inquiry  of  the  conductor,  "  Is  this  girl  with 
you  i  "  said,  "  Yes,"  that  he  thereupon  demanded  of  her  the  pay- 
ment  of  lialf  fare  for  the  girl,  which  she  refused  to  pay,  that  she 
did  not  tell  him  the  child's  father  was  in  tlie  car,  nor  refer  him  to 
the  father  for  the  fare  of  the  child — ^all  these  facts  might  be  found 
by  the  jury,  and  yet,  when  considered  in  connection  with  other 
facts,  it  would  not  necessarily  follow  that  the  conductor  was  justi-^ 
fied   in  assuming  that  the  child  was  under  the  plaintiff's  charge, 
and    tliat  she  was  therefore  liable  for  the  .payment  of  its  farew 
Although  the  plaintiff  may  not  have  told  him  that  the  child's 
father  was  in  the  car,  and  that  he  was  the  proper  person  to  pay  its 
fare,  jet  he  knew  there  was  a  man  in  company  with  the  female  . 
plaintiff  and  her  sister,  and  the  question  comes  up  whether  under 
the  circumstances  it  was  not  his  duty,  before  resorting  to  the  ex- 
treme measure  of  ejecting  a  woman  and  child,  to  have  inquired 
what  relation  this  man   bore  to  them.     This  question  is  by  th« 
defendant's  prayers  excluded  from  the  jury. 

Nor  can  these  prayers  be  supported  on  the  ground  that  the  facts 
thus  relied  on  estop  the  plaintiff  from  maintaining  this  suit.  Sh« 
ought,  no  doubt,  to  have  referred  the  conductor  to  the  father  for 
the  payment  of  the  child's  fare.  But  she  was  a  passenger,  and  as 
such  had  a  right  to  stand  on  her  own  rights,  and  the  conductor 
was  acting  on  his  own  respctAsibility.  Her  conduct  cannot  fairly 
be  said  to  amount  to  bad  faith  such  as  would  estop  her  from  bring- 
ing this  suit.  In  reply  to  the  conductor's  inquiry,  she  said  the 
child  was  with  her,  but  not  necessarily  in  the  sense  tliat  the  child 
was  under  her  charge  and  protection.  Besides,  the  conductor 
knew  there  was  a  man  in  company  with  tliem,  and  although  she 
did  not  tell  him  that  he  was  the  girl's  father,  yet  this  he  could 
have  learned  by  proper  inauiry. 

We  come  now  to  the  only  question  about  which  we  think  there 
can  be  any  difficulty  in  this  appeal,  and  that  is  the  question  la 
regard  to  the  rule  of  damages  laid  down  by  the  court.  If  the 
plaintiff  was  wrongfully  ejected  from  the  train,  she  was  unquei»- 
tionably  entitled  to  recover  such  damages  as  the  jury  might  think, 
under  all  the  circumstances,  a  proper  compensation  for  the  unlaw- 
ful invasion  of  her  rights  as  a  passenger,  and  the  injury  to  her 
person  and  feelings.  To  so  much  of  the  plaintiff's  prayer  there 
can  be  no  objection.  But  in  addition  to  such  damages  as  these, 
the  court  instructed  the  jury,  if  the  plaintiff  was  fi)rcibly  and 
deUberately  ejected,  they  might  give  such  exemplary  damages  as 
they  might  tnink  a  proper  punishment  for  the  conduct  of  the 
defendant.  The  force  or  deliberation  with  which  the  wrongful 
«ct  is  done  is  not  necessarily  the  test  bv  which  the  question  oi 
punitive  damages  is  to  be  determined.  On  the  contrary,  to 
entitle  one  to  such  damages,  there  must  be  an  element  of  fraud,  or 
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malice,  or  evil  intent,  or  oppression,  entering  into  and  forming 
part  of  the  wrongful  act.  It  is  in  sucli  eases  as  these  that  exenk 
plary  punitive  damans  are  awarded  as  a  punishment  for  the  enl 
motive  or  intent  Mritn  which  the  act  is  done,  and  as  an  example  or 
warning  to  others.  But  where  the  act,  although  wrongrnl  in 
itself,  is  committed  in  the  honest  assertion  of  a^  supposed  right,  or 
in  the  discharge  of  duty,  or  without  any  eWl  or  bad  intention, 
there  is  no  ground  on  which  such  damages  can  be  awarded. 

In  the  fhila.,  Wilmington,  etc..  Railroad  Co.  v.  Quimby,  21 
Hav.  202,  Mr.  Justice  Campbell  says:  "Whenever  theinjnir 
complained  of  has  been  inflicted  maliciously  or  wantonly,  and 
with  circumstances  of  contempt  or  indignity,  the  jury  are  not  lim- 
ited to  tlie  ascertainment  of  simple  compensation  for  the  wrong 
committed  against  the  ags^rieved  person.  But  the  malice  spoken 
of  in  this  rule  is  not  merely  the  doing  of  an  unlawful  act  The 
word  implies  that  the  act  complained  of  was  conceived  in  the 
spirit  of  mischief,  or  of  criminal  indifference  to  civil  obligations." 

And  in  tlie  still  later  case,  in  tlie  same  court,  of  Milwaukee!?. 
Amies,  1  Otto,  489,  Mr.  Justice  Davis  said :  "  Kedress  coiimiensn- 
rate  to  such  injuries  should  be  afforded.  In  ascertaining  its  extent, 
the  jury  may  consider  all  the  facts  which  relate  to  the  wronsM 
act  of  the  defendant  and  its  consequences  to  the  plaintiff,  but  they 
are  not  at  liberty  to  go  further  unless  it  was  done  wilfully,  or  was 
the  result  of  that  reckless  indifference  to  the  rights  of  othere 
which  is  equivalent  to  an  intentional  violation  of  them.  *  *  * 
The  tort  is  aggravated  by  the  evil  motive,  and  on  this  rests  the 
rule  of  exemplary  damages." 

We  might  multiply  the  cases  on  this  subject  if  necefflary,  all 
concurring  that  exetnplary  damages  are  awarded  as  a  pimislmient 
for  tlie  evil  motive  or  intention  with  which  the  unlawful  act  is 
done,  and  as  a  warning  or  example  to  others.  The  mere  fact  that 
one  is  forcibly  and  deuberately  ejected  from  a  railroad  car  does 
not  necessarily  imply  that  it  was  done  wantonly,  or  wilfully,  or 
with  a  bad  motive,  although  the  act  may  be  in  itself  unlawful 
Conceding,  then,  that  the  female  plaintiff  was  wrongfully  ejected 
from  the  car,  the  fact  that  it  was  forcibly  and  delioerately  done 
are  not  the  tests  by  which  the  plaintiff's  nght  to  recover  the  pTan- 
tive  damages  is  to  be  determined.  On  the  contrary,  before  resort- 
ing to  so  extreme  a  measure,  it  was  but  proper  that  the  conductor 
should  have  acted  deliberately  and  not  hastily  or  inconsiderately; 
and  if  the  plaintiff  refused  to  leave  the  car  on  being  requested  to 
do  so,  the  use  of  force  became  absolutely  necessary,  the  only  ques- 
tion being  whether  the  force  thus  used  was  excessive. 

The  case  of  the  Baltimore  &  Torktown  Turnpike  Co.  v*  Boone^ 
45  Md.  344,  on  which  the  instruction  of  the  court  is  based,  difiert 
widely  from  the  one  now  before  us.  There  the' company,  in  ^^ 
lation  of  its  charter,  had  exacted  illegal  and  excessive  lareSj  and 
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passengers  were  compelled  to  pay  the  same  or  Bubject  themselves 
to  be  expelled  from  the  cars.     It  was  under  these  circmnstances, 
the  court  held,  that  public  policy  required  the  corporation  should 
be  liable  to  the  highest  measure  of  aamages  for  the  deliberation 
and  force  accompanying  its  illegal  conduct.   But  there  are  no  con- 
siderations of  public  policy  that  require  the  application  of  such 
a  rule   in  a  c:ise  like  the  one  now  under  consideration.     On  the 
contrary,  to  entitle   the    plaintifE  to  recover  punitive   damages, 
according  to  all  the  decisions,  both  in  this  country  and  in  Big- 
land,  the  jury  must  find  that  the  wrongful  act  was  done  wantonly 
or  A^ilf  ully,  or  in  the  spirit  of  oppression.     It  is  the  evil  motive  or 
intention  with  which  tne  wrongful  act  is  done,  say  the  supreme 
court,  on  which  rests  the  rule  of  punitive  damages. 

The  court  was  wrong,  therefore,  in  instructing  the  jury  that  the 
plaintiffs  were  entitled  to  punitive  damages,  it  they  should  find 
the  ^ivrongful  act  complained  of  was  deliberately  and  forcibly 
done. 

Judgment  reversed  and  new  trial  awarded. 


Andekson  et  al. 

Wabash,  St.  L.  &  P.  Ey.  Co. 

(Advance  Case,  Iowa,  DeceTnber  3,  1884.) 

Where  a  chest  containinK  property  beloii^ing  to  two  paaseDgersonatrain, 
to  whom  a  check  was  issued  jointly,  is  lost,  in  an  action  to  recover  for  its  value 
the  refusal  of  the  court  to  instruct  the  jury  that,  as  the  evidence  showed 
that  some  of  the  articles  were  owned  in  severalty,  no  recovery  could  be  had 
therefor,  is  not  error  when  the  evidence  was  admitted  without  objection, 
aad  no  motion  was  made  to  sever  the  causes  of  action. 

Appeal  from  Wapello  Circuit  Court. 

This  is  an  action  at  law  by  which  the  plaintifis  seek  to  recover 
of  the  defendant  the  value  of  certain  baggage  alleged  to  have 
been  lost  by  the  defendant  in  June,  1881.  There  was  a  trial 
by  jury,  and  a  verdict  and  judgment  for  the  plaintiff  of  $86. 
Defendant  appeals. 

Trimble^  Uarruthers  <&  Trimble^  for  appellant. 

John  B,  Emiis^  for  appellees. 

RoTHRocK,  C.  J. — It  appears  from  the  evidence  that  the 
plaintiffs  are  natives  of  Sweden  ;  that  they  came  from  that  country 
to  the  United  States  at  the  same  time,  and  as  traveling  companions. 
Before  leaving  Sweden,  they  procured  a  large  chest,  made  of 
boards,  for  their  joint  use,  and  in  which  they  placed  their  wearing 
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apparel.  They  purchafied  through  tickets  from  some  point  in  Swe- 
den to  Ottumwa,  Iowa,  by  way  of  Montreal,  Detroit  and  Toledo, 
Ohio.  The  chest  waa  not  checked  through  to  the  point  of  plain- 
tifis'  destination,  but  it  was  re-checked  at  Detroit,  and  also  at  Toledo. 
It  did  not  arrive  at  Ottuniwa,but  another  piece  of  baggage  arriTed 
there  with  a  check  upon  it  corresponding  with  the  check  delivered 
to  the  plaintiffs  at  Toledo.  Charles  Anderson,  one  of  the  plain- 
tiffs,  testified  to  tiie  contents  of  the  chest,  and  to  the  value  thereof 
He  described  several  articles  of  clothing  as  belonging  to  him,  and 
several  other  articles  as  belonging  to  his  co-plaintiff.  He  desig- 
nated the  plaintiff  A.Anderson  as  his  partner,  ^o  objection  wi« 
made  to  this  evidence,  but  the  defendant  asked  the  court  to  in- 
struct the  jury  that  the  plainti&  were  not  entitled  to  recover  for  any 
of  the  property  not  jointly  owned  by  them,  and  that,  as  the  evidence 
showea  that  some  of  the  articles  were  owned  bythe  plaintiffs  in 
sevendty,  no  recovery  could  be  had  therefor.  The  court  refused 
to  give  this  instruction,  upon  the  ground  that  the  objection  came 
*  too  late,  the  evidence  of  ownership  having  been  admitted  without 
objection,  and  no  motion  was  made  to  sever  the  causes  of  action. 

This  ruling  of  the  court  is,  as  it  appears  to  us,  the  principal 
question  in  the  case,  and  our  examination  of  the  record  has  led  m 
to  the  conclusion  that  the  court  was  correct  in  refusing  to  give  the 
instruction.   The  plaintiffs  were  the  joint  owners  of  the  chest,  and 
the  check  was  issued  to  them  jointly,  and  a  check  for  baggage 
answers  the  purpose  of  a  bill  of  lading.     It  is  evidence  of  the  con- 
tract between  the  carrier  and  the  traveler  for  the  transportation  of 
his  bag^a^e,  and  tliis  suit  was  brought  on  that  contract     It  is  not 
disputed  that  a  joint  recovery  may  be  had  for  the  chest,  because  it 
appears  tiiat  it  was  the  joint  property  of  the  plaintiffs,  and  the 
cneck  was  issued  to  the  plaintiffs  jointly,  not  only  for  the  safe 
carriage  and  delivery  of  the  chest,  but  for  the  contents  as  well; 
and  the  fact  that  as  between  the  plaintiffs  the  contents  were  in 
fact  owned  by  one  and  in  part  by  tne  other  cannot  affect  the  joint 
contract  made  by  the  defendant.     It  entered  into  a  joint  contract, 
and  it  cannot  be  allowed  to  insist  that  the  contract  shall  be  severed 
and  separate  actions  brought  thereon.    If  the  theoir  of  the  de- 
fendant be  correct,  the  plaintiffs  must  be  required  to  institute  three 
actions,  one  bv  both  of  them  for  the  loss  of  the  chest,  and  one  by  each 
of  them  for  the  loss  of  his  own  clothing.    The  law  requires  no  such 
multiplicity  of  actions  upon  such  a  contract  as  this.     We  think  the 
objection  of  the  defendant  should  have  been  overruled,  if  made  at 
the  time  the  evidence  was  introduced;  and  it  will  be  lemembered  that 
we  place  our  ruling  upon  the  ground  that  the  defendant  contracted 
with  both  the  plaintiffs  jointly  for  the  benefit  of  each  that  it  would 
carry  the  chest  and  contents  and  deliver  it  to  them  at  Ottumwa, 
and  we  think  the  rule  we  announce  is  within  Section  2,544  of  the 
Code. 
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It  is  insisted  that  the  evidence  does  not  show  that  the  chest 
came  into  the  possession  of  the  defendant  at  Toledo.     It  appears 
that,  T^hen  the  phtintiSs  arrived  at  Toledo,  they  exchanged  the 
ciieck  they  then  nad  for  another,  and  left  the  agents  of  the  defend- 
ant to  place  the  duplicate,  or  the  check  corresponding  with  that 
deliveml  to  the  plamtifiEs,  npon  the  chest.  The  baggage  must  have 
arrived  at  Toledo,  because  one  of  the  plaintiffs  assisted  in  loading 
it  on  the  train  at  Detroit,  where  it  was  checked  for  Toledo.     But 
it  is  useless  to  discuss  the  evidence  upon  this  point:    It  is  enough 
to  say  that  there  is  no  such  failure  of  proof  as  to  authorize  us  to 
interfere  with  the  verdict. 

There  are  other  questions  of  minor  importance,  pertaining  to 
the  ruliuffs  of  the  court  upon  the  admission  and  exclusion  of  evi* 
dence,  which  we  do  not  deem  it  necessaiy  to  refer  to  in  detail. 
None  of  them  appear  to  be  well  taken,  and  the  disposition  which 
we  make  of  the  case  renders  it  unnecessary  to  pass  upon  the  motion 
of  appellees  to  dismiss  the  appeal  as  to  one  ox  the  plaintifEB. 
.AjBormed. 
Seed,  J.,  dissenting. 


Hbenbioh 

V. 

Pullman  Palace  Oak  Co. 
{Adoanee  Ca§e,  U.  8.  District  Court,  D.  Oregon,  1B84.) 

A  master  is  liable  for  the  act  of  his  servant  when  done  within  the  scope 
or  senoral  course  of  his  employment,  although  done  contrary  to  the  master's 
oroerB, 

An  answer  to  a  complaint  by  a  passenger  against  a  conmion  carrier  for 
iararies  caused  by  the  negligent  dlBchar^  of  a  pistol  by  the  car  porter, 
which  allies  merely  that  the  porter  received  the  pistol  from  another  pas- 
senger, in  violation  of  the  company's  rules  and  directions  to  receive  no  pack- 
«age,  baggage,  or  article  of  luggage  from  passengers,  is  demurrable. 

AonoN  for  injury  to'the  person, 
Julius  MoreUma^  for  plamtifi. 
Charles  B.  BeLLinger^  for  defendant 

Deadt,  J. — This  action  is  brought  by  the  plaintiff,  a  citizen  of 
Minnesota,  against  the  defendant,  a  corporation  fonned  under  the 
laws  of  Illinois,  to  recover  $25,000  damages  for  an  injury  to  her 
person,  received  while  traveling  as  a  passenger  on  a  Pullman 
palace  car  attached  to  a  train  on  the  Northern  Pacific  Railway, 
running  from  St.  Paul  to  Portland,  and  caused,  as  alleged,  by  the 
negligent  handling  of  a  pistol  by  the  porter  in  charge  of  said  car 
while  ^*  in  the  discharge  of  his  duty  as  such  porter,    and  ''  while 
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attending  to  the  defendant's  business,"  whereby  the  same  fell  on 
the  car  floor  and  was  discharged,  the  ball  entering  the  thigh  of 
the  plaintiff,  and  inflicting  a  dangerous  wound  therein.  The 
answer  of  the  defendant  controverts  the  allegation  of  tlie  plaintiff 
that  the  porter  "  was  in  the  discharge  of  his  duty ''  when  he  let 
the  pistol  fall ;  and  also  contains  a  plea  in  bar  of  the  action— thai 
the  pistol  mentioned  in  the  complaint  was  the  property  of  a  pas- 
senger on  said  train ;  that  said  porter  received  it  from  the  owner, 
and  was  carrying  it  through  the  car  at  the  request  of  said  owner, 
and  not  otherwise,  at  the  time  of  the  discharge  and  wounding  in 
the  complaint  mentioned  ;  and  that  it  is  one  of  the  defendant's 
rules  and  directions  to  all  its  car  porters  that  they  are  not  per- 
mitted to  receive  any  package,  baggage,  or  article  oi  luggage  from 
passengers,  or  to  become  custodians  thereof,  which  rale  ana  order 
was,  at  the  time  of  the  taking  and  carrying  of  said  pistol  by  said 
porter,  well  known  to  him  ;  and  that  said  porter,  in  so  receiving 
and  carrying  said  pistol,  was  acting  in  violation  of  defendants 
orders.  To  this  new  matter  the  plaintiff  demurs,  for  that  it  does 
not  constitute  a  defence  to  the  action. 

A  corporation  is  liable  to  the  same  extent  as  a  natural  person 
for  an  injury  caused  by  its  servant  in  the  course  of  his  emrioj- 
ment.  Moore -w  Fitchburg,  Ry.  Corp.,  4  Gray,  465 ;  Thayer  •».  nos- 
ton,  19  Pick.  511. 

In  Story,  Ag.  Sec.  452,  it  is  laid  down  that  a  principal  is  liable 
to  third  persons  in  a  civil  suit  for  the  frauds,  deceits,  conoeal- 
ments,  misrepresentations,  torts,  negligences  and  other  malfeas- 
ances or  misfeasances  and  omissions,  although  the  principal  did 
not  authorize  or  justify,  or  participate  in,  or,  indeed,  know  of 
such  misconduct,  or  even  if  he  forbade  the  acts  or  disapproved  of 
thein.  In  all  such  cases  the  rule  applies  respondeat  sruperior^  and 
it  is  founded  on  public  policy  and  convenience  ;  for  in  no  other 
way  could  there  oe  any  safety  to  third  persons  in  their  dealings^ 
either  directly  with  the  principal,  or  indirectly  with  him  through 
the  instrumentality  of  agents.  In  every  such  case  the  principal* 
holds  out  his  agent  as  comjpetent  and  fit  to  be  trusted,  and  thereby, 
in  effect,  he  warrants  his  ndelity  and  good*  conduct  in  all  matters 
within  the  scope  of  his  agency. 

In  Eamsden  v.  Boston,  &  A.  R.  Co.,  104  Mass.  117,  it  was  held 
that  the  corporation  was  liable  to  an  action  for  an  assault  and  hat- 
terj'^,  for  the  act  of  its  conductor  in  wrongfully  and  unlawfully 
attempting  to  seize  the  parasol  of  a  passenger  for  her  fare.  In 
delivering  the  opinion  of  the  court,  Mr.  Justice  Grav  said : 

"If  the  act  of  the  servant  is  within  the  general  scope  of  his 
employment,  the  master  is  equally  liable,  whether  the  act  is  will- 
ful or  merely  negligent,  or  even  if  it  is  contrary  to  an  express  order 

In  Philadelphia  &  R.  Ry.  Co.  v.  Derby,  14  How.  468,  a  servant 
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of  the  corporation  ran  an  engine  on  its  track  contrary  to  its  express 
order,  and  thereby  cansed  a  collision,  in  which  the  defendant  was 
matured,  and  it  was  held  that  the  corporation  was  liable  for  the 
injnry.  In  delivering  the  opinion  of  tne  court,  Mr.  Justice  Grier 
said  : 

'*  The  rule  of  respondeat  superior^  or  that  the  master  shall  be 
civilly  liable  for  the  tortious  acts  of  his  servant,  is  of  universal 
application,  whether  the  act  be  one  of  omission  or  commission, 
vmether  negligent,  fraudulent  or  deceitful.  If  it  be  done  in  tiie 
coarse  of  his  employment,  the  master  is  liable  ;  and  it  makes  no 
difference  that  the  master  did  not  authorize  or  even  know  of  the 
servant's  act  or  neglect ;  or  even  if  he  disapproved  or  forbade  it, 
he  is  equally  liable,  if  the  act  be  done  in  the  course  of  his  servant's 
einployment." 

The  authorities  to  this  point  might  be  multiplied  indefinitely, 
but  these  are  sufficient.     Tried  by  them,  this  defence  is  clearly 
bad.     It  is  not  alleged  that  the  corporation  commanded  the  porter 
to  do  the  act  which  caused  the  injury  to  the  plaintiff,  and  there- 
lore,  if  it  was  not  done  in  the  course  of  his  employment,  it  is  not 
liable  therefor.     But  if  the  act  was  done  in  the  course  of  his 
employment,  the    corporation  is  liable  to  the  plaintiff  for  the 
jninTy  caused  thereby,  notwithstanding  the  order  to  the  porter. 
Tne  case,  so  far  as  appears,  must  turn  on  the  issue  made  oy  .the 
denial  of  the  allegation  that  the  porter  was  in  the  discharge  of  his 
duty,  or  the  course  of  his  employment,  at  the  time  he  let  the  pis- 
tol fall.     And  whether  he  was  acting  contrary  to  his  employers' 
orders  or  not,  is  altogether  immateriS. 

In  Whart.  Keg.  Sec  157,  in  discussing  this  subject  the  learned 
author  says : 

"  That  he  who  puts  in  operation  an  agency  which  he  controls, 
while  he  receives  its  emoluments,  is  responsible  for  the  injuries  it 
incidentally  inflicts.  Servants  are,  in  this  sense,  machinery,  and 
for  the  derocts  of  his  servants,  withim,  the  scope  of  their  emptoy- 
menty  the  master  is  as  much  liable  as  for  the  defects  oi  ms 
macluneB." 
And  Oooley^  Torts,  539,  says : 

^^It  is  immaterial  to  the  master's  responsibility  that  the  ser- 
vant, at  the  time,  was  neglecting  some  rule  of  caution  which  the 
master  had  prescribed,  or  was  exceeding  his  master's  instructions, 
or  was  disregarding  them  in  some  particular,  and  that  the  injury 
which  actuiuly  resmted  is  attributaole  to  the  servant's  failure  to 
observe  the  directions  given  him.  In  other  words,  it  is  not  suffi- 
cient for  the  master  to  give  proper  directions ;  he  must  also  see 
that  they  are  obeyed." 

On  page  540  the  learned  author  gives  an  apt  illustration  of  the. 
rule.  A  farm  servant  burned  over  the  fallow  when  the  wind  was 
from  the  west,  and  thereby  destroyed  the  adjoining  premises  on 
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the  east,  although  he  had  been  directed,  on  that  very  acconnt,  aot 
to  set  out  the  fire  unless  the  wind  was  in  the  west,  and  the  master 
was  responsible. 

The  cases  cited  by  counsel  are  not  in  conflict  with   this  conclu- 
flion.     They  are  Whart.  Neg.  Sec.  168;  Tuller  v.  Voght,  13  DL 
385 ;  Oxford  v.  Peter,  28  HI.  435  ;  Foster  v.  Essex  Bank,  17  Mass. 
608 ;  and  :Mali  v.  Lord,  39  If .  Y.  381.  They  are  only  to  the  effect, 
as  is  said  in  Oxford  v.  Peter,  that  the  master  is  not  liable  "  for'the 
willful  or  malicious  acts  of  his  servant,  unless  it  is  in  furtherance  of 
the  business  of  the  msister."  The  contention  in  tliese  cases  was  not  as 
to  the  rule  of  law,  but  the  application  of  it, — wliether  the  act  com- 
plained of  was  done  in  the  furtherance  of  the  business  of  the 
master,  or,  rather,  in  the  course  of  the  servant's  employment 
Sometimes  this  is  a  very  nice  question,  and  difficult  to  determine, 
but  the  rule  of  law  is,  I  think,  undisputed,  that  where  the  senrant 
is  acting  in  the  course  of  or  within  the  scope  of  his  employmeni^ 
the  master  is  liable  for  his  acts  of  commission  or  omission,  as  if 
they  were  his  own ;  and  this,  notwithstanding  the  servant  may  have 
acted  contrary  to  his  master's  orders.  Whether  the  act  complained 
of  in  this  case  was  within  the  scope  of  the  porter's  employment 
on  that  occasion,  will  be  ascertained  from  the  evidence  on  the  trial 
of  the  issue  elsewhere  made  in  the  case. 

The  demurrer  is  sustained. 

Company  liable  for  Assaults  of  Servants  upon  Passensrers  Whetlier 
Within  Scope  of  EmplOTinent  or  Not. — In  many  cases  a  railroad  oompaoy 
has  been  held  liable  for  violent  or  miUiciouB  aflsaults  by  servants  upon  pas- 
sengers, independent  of  the  question  whether  or  not  the  servant  was  at  the 
time  acting  within  the  scope  of  his  employment.  This  is  upon  the  groood 
that  the  company  is  bound  to  protect  its  passengers  from  sach  assaolta  as 
part  of  the  contract  of  carriage.  Craker  v.  Chicago  &  M.  R  Co.,  36  Wise. 
657;  Pittsbui^h.  etc.,  R.  Co.  v.  Hinds,  58  Pa.  St.  212;  Weed  v.  Panama  B. 
R.  Co.,  17  N.  Y.  862;  Milwaukee,  etc.,  R.  Co.  v.  Finney,  10  Wise.  888; 
Chamberlin  v.  Chandler,  8  Mason,  242;  Nieto  v.  Clark.  1  Cliff.  145;  Qnigley 
V,  Central  Pacific  R.  Co.,  11  Nev.  860;  Sherley  v.  Biliinga,  8  Bush,  147; 
Maleeckv.  Tower  Grove,  etc.,  R.  Co.,  57  Mo.  18;  Qoddard  t^.  Grand  Trunk 
R.  Co.,  57  Me.  202;  Hanson  v.  European,  etc.,  R.  Co.,  62  Me.  84;  Pendleton 
V,  Kin^l^,  8  Cliff.  416;  Bryant  v.  Rich,  106  3iass.  189;  Rounds  t?.  Delaware, 
etc.,  R,  Co..  64  N.  Y.  129;  Sheat?.  Sixth  avenue  R.  Co.,  62  N.  Y.  180;  Cohen 
t;.  Dry  Dock,  etc.,  R.  Co.,  69  N.  Y.  170;  Stewart  v.  Brooklyn  A  C.  R.  Ga,  90 
N.  Y.  588;  Ramsden  v,  Boston,  etc.,  R.  Co.,  104  Mass.  117;  Terre  Haute  v. 
Indianapolis  R.  R.  Co.,  6  Am.  &  Eng.  R.  R.  Cas.  178;  Chicago  &  R  B.  Go. 
v.  Flexman,  8  Am.  &  Eng.  R.  R.  Cas.  854;  Wabash,  etc.,  R.  Co.  v.  Rector,  9 
Am.  &  Eng.  R.  R.  Cas.  264;  Lynch  v.  Metropolitan  Elevated  R.  Co.,  12  Am. 
So  Eng.  R.  R.  Cas.  119;  Stewart  v.  Brooklyn,  etc..  R.  Co.,  12  Am.  &  Eng.  B. 
R.  Cas.  127;  Louisville  Sc  Nashville  R.  R.  Co.  v.  Kelly,  18  Am.  &  En(?.  R  R 
Cas.  1;  Bryan  v,  Chicago,  R.  L  &  P.  R.  Co.,  16  Am.  &  Eng.  R.  R.  Cas.  385; 
International  &  Great  Northern  R.  Co.  u  Kentle,  16  Am.  Sc  Ehfig.  R.  B. 
Cas.  887. 

Company  not  Liable  for  Assaults  of  Serrants  upon  Passengers  Ontsid« 
Scope  of  Employment. — In  other  cases  the  company  has  not  been  held  lia- 
ble unless  the  servant  making  the  assault  appears  to  have  been  acting 
within  the  hcope  of  his  authority.  Isaacs  v,  Tnird  avenue  R.  R.  Ca,  47  N. 
Y.  122;  Parker  v,  Erie  R.  Co.,  6  Hun,  57;  McKean  t;..Citizens*  R.  Co.,  42  Mo^ 
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8B;  Ijlttle  Hfiami,  etc.,  R.  Co.  v,  Wetmore,  19  Ohio  St.  110;  Ward  v.  General 
Omnibus  Co.,  43  L.  J.  (C.  P.)  365;  Johnson  v.  Chicago,  R.  I.  &  P.  R.  Co.,  8 
Am.  &  Eng.  R.  R  Cas.  206.  The  cases  are,  however,  opposed  to  the  current 
of  modem  auihority. 

Companr  I. table  for  Assaults  of  Seryants  upon  Passengers  Within 
Seope  of  iheir  Emplojmi'nt. — It  is  unquestionabl  /  admit ivd  by.  all  the 
aatli  rities  that  n«  here  the  servant  is  acting  within  the  bcope  of  his  employ- 
ment, the  company  is  liable  for  IJie  assault,  although  the  same  is  of  course 
eommitted  witnout  instruction  of  the  company.    Hewett  v.  Swift,  8  Allen, 
^Q;  McKinley  17.  Chicago,  etc.,  R.  Co.,  44  Iowa,  814;  Atlantic,  etc.,  R.  Co. 
V.  Dunn,  19  Ohio  St.  162;  Passenger  R.  Co.  v,  Youug,  21  Oliio  St.  6 18;  Indi- 
an&polis,  etc.,  R.  Co.  17.  Anthony,  43  Ind.  JS3;  Jeffersonville,  etc..  R.  Co.  i;. 
RcqgerH,  88  Ind.  116;  New  Orleans,  etc.,  R.  Co.  v.  Hurst,  86  Mis^  C60;  Pitts- 
burgh, etc.,  R.  Co.  17.  Theobald,  51  Ina.  246;  Quigley  i7.  Central  Pac.  R.  Co., 
11  Nev.  350;  Travers  v,  Kansas,  etc.,  R.  Co.,  68  Mo.  421;  Baltimore,  etc.,  R. 
Co.  V.  Blacher,  27  Md.  277;  .Brown  v.  Hannibal  &  St.  Joe.  R.  Co.,  66  Mo. 
588;  Northwestern  R.  Co.  v.  Hack.  66  111.  288;  Galveston,  etc  ,  R.  Co.  i7.  Don- 
^oe,  9  Am.  &  Eng.  R.  R.  Cas.  287. 

Principal  Case  Considered— Analogous  Case.— The  question  raised  in 
the  principal  case  is,  it  will  be  observed,  somewhat  different  from  those 
aboiv^e  referred  to.    The  act  complained  of  upon  the  part  of  the  servant  was 
merely  negligent,  and  not  a  willrul  or  malicious  assaulf.    In  such  case  it 
seems  that  the  company  is  not  liable  unless  the  negligent  act  complained  of 
was  committed  in  the  course  of  title  servant's  employment.    The  only  case 
in  the  books  at  all  analogous  is  that  of  McClenaghan  17.  Brock,  5  Rich,  L.  (S. 
C.)  17.     Here  the  owner  of  a  steamboat,  carrying  a  slave  as  a  passenger, 
was  held  not  liable  to  the  slave's  master  for  an  injury  to  the  slave  occa- 
sioned by  the  negligent  discharge  of  a  gun  in  the  hands  of  a  free  negro 
emploved  as  assistant  engineer  upon  the  steamboat,  the  free  negro  and  slave 
bein^  boUi,  at  the  time  of  the  shooting,  in  a  lighter  alongside  of  the  boat, 
and  the  former  not  being  engaged  in  pursuing  his  employment. 


CoMMOlSrWlIALTH   OF    MaSSAOHUSEITS 

V. 

Xennedt. 
(186  Ma88achu9eU8  Reports,  152.) 

At  the  trial  of  an  indictment  for  an  assault  upon  an  officer  while  in  the 
lawfol  execution  of  the  duties  of  his  office,  there  was  evidence  tending  to 
show  that  the  defendant,  while  in  an  intoxicated  condition,  entered  a  pas- 
eenger  car  of  a  railroad  corporation,  standing  upon  a  track  at  a  station;  that 
whOe  in  the  car.  he  engaged  in  a  scuffle  with  another  person  in  a  similar 
condition;  that  he  was  req^uested  by  the  conductor  in  charge  of  the  car  to 
leave  the  car,  and,  upon  his  refusal  to  comply,  was  ejected  by  the  conductor 
and  a  brakeman,  but  immediately  entered  the  car  again,  and  refused  to 
leave  at  the  request  of  the  conductor;  that  thereupon  an  officer  came  into 
the  car  and  found  the  defen*lai)t  standing  in  the  car,  drunk  and  stags^ering 
about,  and  cursing  and  talking  in  a  drunken  manner;  that  the  conductor 
requested  the  officer  to  eject  him;  that  the  officer  told  him  to  go  out  and 
he  refused;  that  the  officer  then  told  him  thnt  if  he  did  not  go  out  he  would 
arrest  him;  that  the  defendant  again  refused,  and  the  officer  arrested  him; 
and  that  t^e  defendant  resist^'d  and  struck  the  officer.  Held^  that  upon  this 
fvidenoe  the  jury  might  infer  thnt  the  arrest  was  for  being  drunk,  and  that 
the  defendant  knew  tnat  it  was  for  that  cause. 
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At  the  trial  of  an  indictment  for  an  assault  upon  an  officer  while  attempt- 
ing to  arrest  the  defeudant,  who,  being  intoxicated,  was  conducting  himself 
in  a  disorderly  manner  in  a  passenger  car  of  a  railroad  corporation,  the 
officer  testified  that  he  was  sent  for  to  go  into  the  car.  On  croos-examinar 
tion,  he  was  asked  whether  he  was  employed  by  the  railroad  company  to 
preserve  order,  or  for  any  purpose;  to  which  he  replied,  tha€  he  was  not 
regularly  in  its  employ  for  any  purpose.  On  re-direct  examination,  he  was 
asKed  who  requested  him  to  ffo  mto  the  car.  This  question  was  objected  to 
by  the  defendant,  but  the  juage  admitted  it;  and  the  witness  stated  that  it 
was  the  station-master  of  the  railroad.  Held,  that  the  defendant  had  no 
ground  of  exception. 

Two  indictments,  charging  the  defendants,  on  December  25, 
1882,  at  Attleborough,  with  an  assault  upon  Elisha  C.  Brown,  a 
deputy  sheriff,  while  in  the  due  and  lawful  execution  of  the  duties 
of  nis  office. 

There  was  evidence  tending  to  show  that  Kennedy,  Jr.,  while 
in  an  intoxicated  condition,  entered  a  passenger  car  of  the  Boston 
&  Providence  Railroad  Company  standing  upon  a  side  track  at 
the  passenger  station  in  North  Attleborougli ;  that,  while  in  the 
car,  ne  engaged  in  a  scuffle  with  another  person  in  a  similar  con- 
dition ;  that  he  was  requested  by  the  conductor  in  charge  of  the 
car  to  leave  the  car,  and  upon  his  refusal  to  comply,  was  ejected 
by  the  conductor  and  a  brakeman,  but  immediately  entered  the  car 
again  and  refused  to  leave  at  the  request  of  the  conductor ;  that 
thereupon  Elisha  C.  Brown,  a  deputy  sheriff,  came  into  the  car 
and  found  Kennedy,  Jr.,  standing  m  the  car,  drunk  and  stagger- 
ing about,  and  cursing  and  talking  in  a  drunken  manner ;  that  the 
conductor  requested  Brown  to  eject  him ;  that  Brown  thereupon 
told  Kennedy,  Jr.,  to  so  out,  and  he  refused ;  that  Brown  then 
told  him  that  if  he  aid  not  go  out,  he  would  arrest  him ;  that 
Kennedy,  Jr.,  again  refused,  and  Brown  arrested  him ;  that  the  de- 
fendant resisted  and  struck  the  officer,  and  thereupon  Kennedy, 
Sr.,  came  up  and  struck  the  officer  during  the  struggle.  Tms 
evidence  was  contradicted  by  the  defendants  and  their  witnesses. 
Brown  thereupon  arrested  Kennedy,  Sr.,  too,  and  locked  them 
both  up,  and  made  complaint  against  both  the  next  morning  for 
drunkenness  and  for  assault  upon  him  while  in  the  execution  of 
the  duties  of  his  office.  They  were  convicted  upon  the  charge  of 
drunkenness,  and  appealed,  and  were  bound  over  to  the  superior 
court  upon  the  charge  of  assault.  The  two  appeals  for  drunken- 
ness were  tried  with  these  indictments.  Kennedy,  Jr.,  was  con- 
victed, and  Kennedy,  Sr.,  was  acquitted  upon  the  appeals.  There 
was  no  other  evidence  of  the  cause  of  the  arrest. 

Brown  testified,  upon  direct  examination,  that  he  was  sent  for 
to  come  from  his  omce  to  the  railroad  station  and  go  into  the  car. 
On  cross-examination,  he  was  ajsked  whether  he  was  employed  by 
the  railroad  company  to  preserve  order,  or  for  any  purpose,  to 
which  he  replied,  that  he  was  not  regularly  in  its  employ  for  any 
purpose.     On  re-direct  examination,  ne  was  asked  wno  requested 
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him  to  go  into  the  car.  This  qnestion  was  objected  to  by  the 
defendant,  but  the  judge  admitted  it ;  and  the  witness  stated  that 
it  was  the  station-master  of  the  raih'oad,  who  telephoned  him  to- 
come. 

The  defendants  asked  the  judge  to  rule  that  there  was  no 
evidence  that  either  of  the  defendants  knew  that  the  officer  was 
making  the  arrest  for  drunkenness,  and  that  there  was  no  evidence 
that  hd  did  arrest  or  attempt  to  arrest  either  of  them  for  that 
cause.  The  judge  refused  so  to  rule,  but  instructed  the  jury  that 
the  failure  oi  Kennedy,  Jr.,  to  go  out  of  the  car  on  request  wa» 
not  a  le^al  cause  for  arrest  for  any  breach  of  the  peace  which 
occurred  before  the  officer  arrived;  but  that  any  breach  of  the 

?>eace  committed  in  the  presence  of  the  officer  was  a  legal  cause 
or  arrest,  and  forcible  resistance  by  Kennedy,  Jr.,  to  his  removal 
by  any  person  authorized  to  eject  him,  and  using  only  reasonable 
force  therefor,  would  be  a  breach  of  the  peace  ;  that  drunkenness 
in  a  pubUc  place  was  a  legal  cause  for  arrest  by  any  officer  then 

E resent ;  that  if  the  officer  gave  to  Kennedy,  Jr.,  a  mse  cause  for 
is  arrest,  which  was  insufficient  in  law  to  authorize  such 
arrest,  then  said  Kennedy,  Jr.,  was  justified  in  resisting  the 
same  with  reasonable  force,  and  Kennedy,  Sr.,  in  assisting  in  such 
r^istance,  though  the  officer  had  an  undisclosed  cause  lor  arrest 
sufficient  in  law  to  have  justified  the  same ;  and  that  it  was  a 
question  of  fact  for  the  jury,  on  the  whole  evidence,  for  what 
cause  the  arrest  was  made,  and  whether  any  cause  other  than  the 
true  cause  was  assigned  by  the  officer,  and  whether  in  fact  the  de- 
fendants knew  the  true  cause  for  the  arrest.  Other  appropriate 
instructions  were  given,  to  which  no  exceptions  were  taKen. 

The  jury  returned  a  verdict  of  guilty  in  each  case,  and  the 
defendants  alleged  exceptions. 

J,  Brovm^  for  the  defendants. 

S.  J.  STvermcm^  Attorney  General,  for  the  Commonwealth. 

C.  Allen,  J. — If  the  defendant  in  the  first  case  was  drunk  and 
brawling  in  a  railroad  car,  and  persisted  in  continuing  that  ofience 
by  returning  to  the  car  after  being  removed  thereirom,  and  by 
refusing  to  leave  when  requested  to  do  so  by  the  officer,  the  jury 
might  well  find  that  the  arrest  which  followed  was  not  for  such 
refusal,  but  for  continuing  his  offence.  The  statement  by  the 
officer  to  him,  that  he  would  be  arrested  unless  he  went  out  of  the 
car,  does  not  show  that  the  arrest  was  for  such  refusal.  As  in  the 
case  of  a  criminal  forcible  entry  and  detainer,  where  the  offence 
would  cease  with  the-  abandonment  of  possession,  the  refusal  to 
leave  the  car  was  coincident  with  the  continuance  of  the  offence, 
and  by  leaving  the  car  the  aggravation  of  the  offence  of  drunken- 
ness would  cease.  In  cases  oi  minor  crimes,  where  the  continu- 
ance of  the  offence  can  be  checked  by  other  means,  it  may  some- 
Id  A  ft  E.  IL  Cm.— 26. 
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times  be  l^Uy  proper  to  omit  making  an  arrest  or  a  fonnal       i 
prosecution.     Tne  fact  that  the  arrest  in  tnis  case  would  have  been       | 
waived  if,  upon  request,  this. defendant  had  left  the  car,  that  is,  if       \ 
he  had  discou  tinned  jiie  offence  of  being  drunk  in  a  public  place, 
which  warranted  his  arrest  without  a  warrant,  cannot  in  anj  just 
4iiei£Be  be  deemed  to  show  that  the  arrest  was  not  for  the  commis- 
aion  and  continuance  of  the  offence.     The  jury  might  natunJIy 
infer  that  the  arrest  was  for  being  drunk  under  the  circimstuioefl 
stated,  and  that  both  of  the  defendants  knew  that  it  was  for  that 
oau^e. 

The  answer  of  the  officer  upon  his  re-direct  examination  wm 
proper,  in  explanation  of  his  testimony  on  cross-examination ;  and, 
beeides,  it  appears  to  have  been  immaterial. 

Exceptions  overruled. 

Expulsion  of  Passengers  for  Misbehayior  on  Train.— A  pezBOo  who 
is  drunk  bo  as  to  be  objectionable  to  the  other  passengen,  or  who  ooDdocti 
himself  in  any  manner  which  is  indecent  or  improper  and  in  violatkm  of 
lawful  police  reg^ations,  may  be  expelled  from  the  cars  of  a  railroad  oom- 
panj.  Pittsburgh,  etc.,  R  R.  Co.  v,  Valleley,  82  Ohio  St.  345;  Vmtoa  v, 
Middlesex  R.  Co.,  11  Allen,  804;  Higgins  v,  Watervliet,  etc.,  B.  Co.,  46N.  Y. 
88;  State  v.  Ross,  26  N.  J.  L.  224;  Marquette  r.  Chicago,  etc.,  B.  Ga,  83 
Iowa.  662;  Murphy  v.  Union,  etc.,  R.  Co.,  118  Mass.  2SS;  Chicago,  etc,  B. 
Co.  V.  Griffin,  68  111.  4»9;  Pittsburgh,  etc.,  R  Co.  v.  Van  Houten,  48  Ind. 
90;  Pittsburgh,  etc..  R.  Co.  r.  Vandyne,  67  Ind  676;  Lemont  v.  W.  &  G. 
B.  R.  Co.,  1  Am.  &  Eng.  R  R.  Cas.  268. 

Companj  Not  Liable  for  Uniawftl  Arrest  bj  Senranta.— In  the  ab- 
sence of  express  authority  of  law  and  direction  of  the  company  to  eiecuk 
such  authority,  arrests  made  by  servants  in  the  course  of  their  dutieB  ve 
held  generally  to  be  without  the  scope  of  their  employment,  and  the  oom- 

fany  cannot  therefore  ordinarily  in  any  event  be  held  liable  in  danuM 
Orterv.  Chicago,  etc.,  R.  Co.,  41  Iowa,  868;  Mali  t?,  Lord.  89  N.  Y.  to, 
Bdwards  v.  London,  etc.,  R.  Co.,  L.  R  6  C.  P.  446;  Allen  v.  London,  etia,B> 
Co.,  L.  R6Q.  B.  65.  SeeThelin,  etalv.  Dorsey,  18  Am.  &  Eng.  B.  B  Cm 
115. 


King  et  oL, 

V. 

Ohio  &  Mississippi  Rt.  Co.  et  al. 

{Advanee  Cdae,  United  IStaies  Circuit  fiourt,  D.  Indiana,  December  i  M) 

A  common  carrier  of  passenfi^ers  for  hire  is  bound  to  see  that  no  baRD 
oomes  to  a  passenger  from  a  fellow  passenger,  whose  conduct  and  cooa^ 
olearly  show  that  ne  is  a  dangerous  person  and  likely  to  injure  his  fellow 


Where  the  conduct  of  a  passenger  is  such  as  to  dearly  show  ^^^  ^ 
dangerous,  it  becomes  the  duty  of  the  employte  of  th^  company  i^  ^^'^^ 


of  the  train  to  keep  him  in  close  custody  and  disarm  him,  or  remoTe 
ftom  the  train. 

tn  cases  of  change  of  men  in  charge  of  passenger  trains,  the  new  TOt» 
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should  he  informed  of  everything  known  to  those  retiring  which  ought 
reasonarbly  to  be  deemed  important  to  a  proper  discharge  of  the  carrier's 
duty. 

^  The  conductor  and  brakeman  of  a  railroad  train  removed  a  drunken  and 
riotous  passenger  to  a  rear  coach.  Afterwards  the  conductor  and  brake- 
m&n  ^wtrre  changed,  but  gave  no  notice  to  the  new  brakeman  except  that 
*"  there  was  a  drunken  man  on  the  train  who  had  ^i^^n  some  trouble,  but 
had  quieted  down.**    The  drunken  man  afterwards  shot  and  killed  another 


SielcL,  that  the  company's  servants  should  have  confined  the  drunken  man 
or  put  him  off  the  train,  and  that  they  having  failed  to  do  so,  the  company 
liable  for  the  death. 


Cbanoebt.     Intervening  petition  of  Matilda  Wingate,  adminis- 
tratrix. 

Percy  Werner  and  Morrison,  Miller  dk  Elam^  for  receiver. 
John  Jf.  lAJUusden  and  Angus  Leek,  for  petitioner. 

WooDB,  J. — The  claim  in  this  case  is  for  dainaffes  on  account  of 
the  death  of  Alexander  Wingate,  who,  on  tne  28th  day  of 
March,  1882,  while  a  passenger  m  the  cars  of  the  defendant,  going 
from  St.  Louis  to  Louisville,  was  shot  and  killed  by  one  Haynes, 
a  fellow  passenger.  Some  time  after  the  departure  of  the  train 
from  St.  Louis,  Haynes,  who  had  been  drinking  freely,  was  trans- 
ferred from  a  sleeping-car  by  the  conductor  and  porter  of  that 
car  to  the  coach  at  the  rear  of  the  train,  in  which  Wingate  was 
riding,  and  in  which  Haynes  had  been  before  going  mto  the 
sleeper.  The  reasons  for  this  transfer  are  not  explicit^  disclosed 
by  any  witness,  but  it  is  not  an  unfair  inference  that  Haynes  had 

fiven  such  proofs  of  drunkenness  and  disorderly  conduct  as  made 
is  removal  from  the  sleeper  proper,  if  not,  indeed,  necessary. 
He  continued  disorderly  and  troublesome  until  near  Vincennes, 
when,  according  to  the  language  of  the  brakeman,  he  quieted 
down.  At  Vincennes  there  was  a  change  of  conductors  and 
brakeman,  and  notice  given  to  the  new  brakeman  by  the  retiring 
one  '^  that  there  was  a  drunk  man  on  the  train  who  had  given 
6ome  trouble,  but  had  quieted  down."  No  other  or  more  specific 
notice  than  this  of  Haynes'  conduct  between  St.  Louis  and  Vin- 
cennes was  given  to  those  who  were  to  have  and  did  have  charge 
of  the  train  upon  the  run  from  Vincennes  eastward.  In  respect 
to  the  conduct  of  Haynes  from  the  time  of  leaving.  Vincennes 
until  the  train  had  approached  North  Vernon,  Indiana,  when  he 
shot  Wingate,  and  himself  jumped  from  the  train  and  was  killed 
by  the  faff,  or  drowned,  there  is.  conflict  between  the  testimony  of 
passengers  and  of  the  conductor  and  brakeman.     The  master  has 

Siven  credence  to  the  testimony  of  the  passengers,  and,  after  re- 
earsing  the  evidence  in  some  detail,  concludes  his  report  as 
follows : 

**  The  rule  of  law  upon  which  the  claim  for  recovery  is  based  in 
this  case  is  comparatively  new.    It  is  this :  that  a  common  carrier  o£ 
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pafisengers  for  liire  is  bound  to  see  to  it  that  no  hanii  eum«5  lo  a 
passenger  from  a  fellow  passenger  whose  conduct  and  ecmdition 
clearly  show  that  he  is  a  dangerous  person,  and  is  likely  to  injure 
his  fellow  passengers.  There  is  no  doubt  in  this  case  that  Hajnes, 
who  killed  Wingate,  was,  at  the  time  he  fired  the  fatal  shot,  suffer- 
ing from  a  fit  of  delirium  tremens.  If  the  employes  of  the  rec^eirer 
knew  this,  or  should  have  known  it  from  what  they  observed  in 
Havnes'  conduct  prior  to  the  shooting,  and  knew  he  liad  a  revoh-er 
in  nis  possession,  the  receiver,  in  the  master's  opinion,  is  liable. 

"  The  master  is  also  of  the  opinion  that  the  receiver  should  be 
charged  with  notice  of  the  facts  that  came  to  the  knowledge  of 
his  employes,  whether  upon  the  east  or  west  division  of  the  ro*d. 
There  is  a  serious  conflict  in  tlie  evidence  as  to  the  extent  of  the 
knowledge  by  tlie  employes  of  Haynes'  condition,  although,  upon 
the  statements  of  Burke  and  Fessenden,  the  brakeman  and  con- 
ductor west  of  Vincennes,  and  the  statements  of  Newton,  Kenner 
and  Smith,  the  conductor,  brakeman,  and  porter  who  were  on  the 
division  east  of  Vincennes,  it  is  apparent  that  the  employ^  knew 
enough  to  require  them,  as  prudent  men,  either  to  take  charge  of 
Haynes  and  guard  him  securely,  or  to  have  him  put  off  from  tiie 
tram,  to  prevent  his  injuring  passengers.     They  knew  that  he  Lad 
been  drinking  between  St.  Louis  and  Vincennes.     They  knew 
that  he  had  been  ejected  from  the  sleeping-car  for  misbehavior, 
or  on  account  of  his  drunken  condition.     Tney  knew  that  he  was 
frightened,  and  had  the  delusicm  that  somebody  on  the  train  was 
seeking  to  knock  him  down  and  rob  him  of  his  money.    Thej 
knew  fliat  he  had  been  trying  to  give  his  money  away  to  some  of 
the  passengers  on  the  train,  and  that  he  had  asked  the  conductor 
to  take  charge  of  it  for  him.     They  knew  that  in  going  about  the 
car  he  staggered  or  crawled  over  the  tops  of  the  seats  from  one 
place  to  another.     They  knew  that  by  his  misconduct  he  had 
compelled  Mr.  Collins  and  his  wife  and  daughter  to  leave  the 
seats  they  had  been  occupving  and  seek  others,  to  avoid  him. 
They  knew  that  he  was  afraid  to  be  left  alone  in  the  car  when  the 
conductor  got  out  at  Mitchell  to  go  to  the  front  of  the  train,  and 
asked  to  be  let  go  with  him,  and  was  pacified  by  the  promifie  of 
the  conductor  that  the  brakeman  would  remain  with  him,  the 
conductor  promising  to  return  in  a  few  minutes.     They  knew 
that  he  had  a  revolver  in  his  possession. 

"  Mr.  Newton,  the  conductor  on  the  east  division,  recommended 
him  to  take  a  drink  of  liquor,  seeing  his  nervous  and  excited  con- 
dition. This  he  certainly  would  not  have  done  if  he  thought  the 
man  was  getting  drunk ;  it  was  because  of  his  nervous  and  excited 
condition,  which  indicated  clearly  to  his  mind  that  the  man  was 
suffering  from  or  on  the  vef ge  of  deli/tium,  trem&na.  The  con- 
ductor and  brakeman  both  speak  of  the  weak,  tremulous  voice, 
indicating  that  he  was  in  a  state  of  childish  fear  of  harm  from 
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some  one.     Coining  to  the  testimony  of  the  passengers,  the  master 
cannot  disbelieve  the  statements  of  Mr.  and  Mrs.  Onsley,  and  Mr. 
and  Miss  Collins,  that  Haynes  repeatedly  exhibited  and  flourished 
his  revolver  in  the  car,  in  the  presence  of  the  brakeman,  although 
the   brakeman  denies  that  he  saw  the  revolver  at  any  other  time 
than  when  the  conductor  took  up  Haynes'  ticket,  some  miles  east 
of  Vincennes.     Mr.  and  Mrs.  Ousley  also  swear  that  before  the 
shooting  Mr.  Ousley  warned  the  conductor,  or  the  brakeman,  that 
Haynes  was  dangerous,  and  that  unless  put  off  the  train  or  dis- 
armed would  kill  or  injure  some  one  with  nis  pistol.  The  conductor 
insists  that  no  remark  of  that  kind  was  made  in  his  hearing  until 
after  the  shooting,  but  the  preponderance  of  the  evidence  is  the 
other  way 

"  Upon  the  whole  case,  the  evidence  shows,  in  the  opinion  of 
the  master,  that  the  passenger  Haynes  was  not  only  dangerous,  but 
that  his  conduct  was  such  as  to  clearly  indicate  it  in  such  a  way 
that  it  became  the  duty  of  the  employes  of  the  receiver,  in  charge 
of  the  train,  to  keep  him  in  close  custody,  and  disarm  him,  or 
remove  him  from  the  train  at  the  first  station  after  they  learned  of 
his  dangerous  condition." 
Damages  assessed  at  $5,000. 

The  criticisms  made  by  counsel  upon  the  testimony  of  some  of 
the  witnesses  are  not  without  plausible  force,  but  not  of  sufficient 
weight  to  disturb  the  master's  finding  upon  any  material  question 
of  fact ;  and  in  respect  to  the  proposition  of  law,  "  that  the  re- 
ceiver should  be  charged  with  notice  of  the  facts  that  came  to  the 
knowledge  of  his  employes,  whetlier  upon  the  east  or  west  division 
of  the  road,"  I  am  not  able  to  agree  with  counsel  that  the  master 
fell  into  essential  errbr.  I  think  it  must  be  true,  in  cases  of  change 
of  men  in  charge  of  passenger  trains,  like  the  one  made  in  this 
instance,  that  the  new  men  should  be  informed  of  everything 
known  to  those  retiring  which  ought  reasonably  to  be  deemed  im- 

Sortant  to  a  proper  discharge  of  the  carrier's  duty.  But,  while  I 
0  not  think  that  the  information  given  in  this  case  by  one  brake- 
man  to  the  other  was  sufficiently  full  and  explicit,  I  do  not  deem  it 
necessary  so  to  decide.  In  my  judgment  upon  the  c(tnduct  of  the 
conductor  and  brakeman  who  took  charge  of  the  train  at  Vin- 
cennes, as  shown  by  their  own  testimony,  the  liability  of  the 
receiver  is  put  beyond  reasonable  question.  Their  testimony  shows 
that  the  man  Havnes  was  excited,  nervous,  tremulous  and  laboring 
under  the  mani^stly  unfounded  delusion  of  pursuit  by  enemies, 
on  the  train,  who  would  rob  or  kill  or  harm  him  in  some  way,  and 
that  in  a  childish  but  real  fear  of  these  things  he  appealed  to  the 
conductor  for  protection.  Whether  from  excessive  drinking  or  from 
other  cause,  it  is  clear  that  for  the  time  being  the  man  was  insane ; 
and,  possessed  of  a  pistol,  as  lie  wtis  known  to  be,  the  conductor, 
as  a  man  of  common  understanding,  knowledge  and  experience, 
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ought  to  have  apprehended  the  danger  that  he  mi^ht  mistake 
some  passenger  tor  his  supposed  pursuer,  and  shoot  him  down  in 
imaginary  self-defence 

That  it  was  in  the  lawful  power  of  the  conductor,  under  the 
circumstances,  to  have  arrested,  disarmed,  restrained,  or  removed 
from  the  train  this  man,  goes  without  saying.  By  the  common 
law,  and  especially  by  the  stiitutes  of  this  State,  ample  powers  in 
these  respects  are  conferred  upon  conductors  and  other  railroad 
employes.  Vinton  v.  Middlesex  R.  Co.,  11  Allen,  304;  Railroad 
Co.  V,  .Anthony,  43  Ind.  183 ;  Railroad  Co.  v.  Van  Houten,  48 
Ind.  90 ;  Railroad  Co.  v.  Vandyne,  57  Ind.  676 ;  Railroad  Co.  v. 
Griffin,  68  m.  506 ;  Ind.  Rev.  St.  1881,  Sees.  1702,  2091,  39^- 
3924.  By  these  statutes  it  is  provided  that  "  the  conductors  of  all 
trains  carrying  passengers  witnin  this  State  shall  be  invested  with 
police  powers  while  on  duty  on  their  respective  trains,  may  arrest 
and  detain  any  person  found  violating  any  law  of  this  State,"  and, 
"when  any  passenger  shall  be  guilty  of  disorderly  conduct,  *  * 
the  conductor  is  hereby  authorized  to  stop  his  train  at  any  place 
where  such  offence  has  been  committed,  and  eject  such  passenger 
from  the  train,  using  only  such  force  as  may  be  necessaiy  to 
accomplish  such  removal,  and  may  command  the  assistance  of  the 
employes  of  the  railroad  company."  "  Whoever  is  found  in  a 
public  place  in  a  state  of  intoxication,"  and  "  whoever  draws,  or 
threatens  to  use,  any  pistol,  *  *  *  rfiall  be  deemed  guilty  of  a 
misdemeanor."  These  powers,  whether  conferred  by  statute  or 
deduced  from  the  principles  of  law,  are  given  for  the  safety  of 
those  who  travel  by  railroad,  and  any  failure  in  a  proper  case  to 
exercise  them,  contributing  to  the  injury  of  a  passenger,  is  a 
breach  of  the  carrier's  contract,  for  wliich  'dama£;es  may  be  al- 
lowed. Tliis  conclusion  is  strongly  supported  by  decisions  made 
in  analogous  cases,  cited  in  argument,  of  which  see  the  following: 
Railroad  Co.  v.  Hinds,  53  ra.  St.  512 ;  s.  c,  7  Amer.  Law  K^. 
(N.  S.)  14 ;  Railroad  Co.  v.  Pillow,  76  Pa.  St.  510 ;  Flint  v,  Trana- 
portation  Co.,  34  Conn.  554 ;  Railroad  Co.  v,  Burke,  53  Miss.  200; 
8.  c,  sup7'a;  Britton  v.  Railroad  Co.,  88  N.  C.  536 ;  Railroad  Co. 
V.  Flexman,  103  LI.  546 ;  s.  o.,  8  Am.  &  Eng.  R.  R  Cas.  354; 
Stewart  v.  Railroad  Co.,  90  N.  Y.  588. 

Exceptions  overruled,  and  judgment  upon  the  report. 

Company  Bound  to  Protect  Passengers  from  Assaults  of  Fellow  PiS- 
sengers. — A  rnilroad  company  is  bound  to  exercise  a  high  degree  of  care 
to  protect  its  paus^^Dgers  from  the  asitaults  and  insults  of  fellow  passengers. 

Flint  V,  Norwich,  etc..  Transportation  Ck>.,  34  Conn.  554;  Holly  v.  Atlanta 
St.  R.  Co.,  7  Rep.  460;  Pittsburgh,  etc.,  R.  Co.  v.  Pillow,  76  Pa.  St  510; 
Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v.  Hinds,  5:5  Pa.  St.  512;  Putnam  r.  Broad- 
way, etc.,  R.  Co.,  55  N.  Y.  108;  Shirley  v.  Billings,  8  Bush.  147;  NfW  Or- 
leans, etc.,  R.  Co.  V.  Burke,  53  Miss.  200;  Weeks  v.  New  York,  etc.,  R  Ca, 
72  N.  Y.  56;  Goddard  v.  Grand  Trunk  R.  Co.  57  Me.  202;  Hendricks  v.  Sixth 
Ave.  R.  Co.,  12  Jones  &  S.  (N.  Y.)  8;  Britton  v.  Atlanta  &  Charlotte  Air  Lino 
R.  Co.,  infra. 
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Bbttton 

V. 

Atlanta  &  Ohablotte  Aik  Line  Railway  Ooicpant. 

(88  North  Carolina  BeporU,  586.) 

A  railroad  companj  has  a  right,  and  it  is  its  duty,  to  establish  and  enf oitw 
mminnnble  rules  and  regulations  for  the  ffovemment  and  direction  of  trains; 
and  of  such,  the  passenger  must  inform  himself  and  conform  thereto. 

The  company  cannot  relieve  itself  of  responsibility  for  injuries  received 
Inr  a  passenger  where  it  is  shown  that  such  rules  were  not  enforced,  but 
toeir  observance  left  discretionary  with  the  passenger. 

The  right  of  a  railroad  company  to  assign  white  and  colored  passengers  to 
aepante  though  not  unequal  accommodations,  is  recognized  by  the  courts. 
The  company  owes  to  everv  passenger  the  duty  of  protecting  him  from 
the  violence  and  assaults  of  his  fellow  passengers  or  intruders,  and  will  be 
held  responsible  for  its  own  or  its  servants'  neglect  in  the  premises,  when  tbs 
same  might  have  been  foreseen  and  prevented  by  the  exercise  of  proper 
care.  The  plaintiff  in  this  case  was.  entitled  to  have  the  jury  instructed 
that,  taking  the  evidence  to  be  true,  the  company  is  liable  in  damages  f6r 
the  injuries  sustained. 

OiTiL  action  tried  at  January  Term,  1882,  of  MecklenbTLtp 
Superior  Court,  before  Bennett,  J. 

The  plaintiff  in  this  action  is  a  colored  woman,  and  seeks  to 
recover  of  the  defendant  company  for  injuries  sustained  by  her 
while  traveling  on  its  train.  The  train  was  a  special  one  for 
eKcnrsionists,  running  from  Atlanta,  Georgia,  to  Charlotte,  North 
Carolina,  on  the  23d  day  of  July,  1878.  Handbills  had  been 
posted,  advertising  the  time  and  terms  of  the  excui'sion,  and  that 
separate  cars  would  be  provided  for  white  and  colored  passengers^ 

The  injuries  complained  of  consisted  in  her  being  assaulted  by 
a  stranger,  and  forcibly  elected  from  •  the  car  in  which  she  had 
been  seated — it  being  tne  "  smoking  car,"  which  had  been 
provided  for  the  white  male  passengers. 

The  case  for  the  plaintiff  is  as  follows :  Having  purchased  a 
ticket  at  Greenville,  South  Carolina,  she,  in  company  with  a  man 
and  woman  belonging  to  her  race,  entered  the  defendant's  train 
and  occupied  seats  in  the  car  in  question.  No  one  pointed  out  to 
them  the  cars  intended  to  be  occupied  by  the  colored  jJassengers, 
nor  did  she  know  that  separate  cars  had  been  provided  for  the 
two  races,  or  of  the  regulation  of  the  company  requiring  it  to  be 
done.  Before  the  train  left  Greeiiville,  some  one,  a  white  person, 
not  in  authority,  began  to  cast  reflections  upon  the  party,  saying 
that  "  d—d  niggers  had  no  business  in  there,"  ami  when  under 
way,  others  of  tne  white  passengers  cui-scd  them  for  being  in  the 
car,  and  declared  that  they  didn't  want  "niggers"  in  that  carj 
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and  for  the  purpose  of  annoying  them,  sang  vulgar  songs  a&d 
whooped  and  hallooed  at  the  top  of  their  voices.  The  man  who 
accompanied  the  plaintiff,  and  whose  name  was  Gulp,  spoke  to  the 
conductor  in  charge  of  the  train  about  the  conduct  of  the  other 
passengers,  and  complained  of  it. 

The  conductor  accepted  the  tickets  of  the  three,  and  told  them 
tiley  might  sit  in  that  car,  but  as  it  was  an  excursion  train,  he 
could  not  control  the  conduct  of  tlie  other  passengers,  and  they 
might  expect  rudeness.  Wlienever  the  conductor  was  present,  the 
misbehavior  would  cease,  but  as  soon  as  he  left  the  car,  it  waf 
resumed.  He  was  appealed  to  as  many  as  four  times  to  protect 
them  from  infiult,  but  each  time  said  he  could  not  help  it.  While 
the  train  was  stopped  at  King's  Mountain  station,  a  white  man, 
whom  none  of  the  party  knew,  ordered  them  out  of  the  car,  when 
Culp  asked  to  see  tne  conductor.  Tlie  man  went  out,  soon  others 
came  in  and  said  to  Culp,  "  Get  up  and  go  out  of  here.*'  He 
again  asked  to  see  the  conductor  and  retained  his  seat,  whereupon 
he  was  seized,  beaten,  and  finally  ejected  from  the  car.  Th^same 
persons  then  seized  hold  of  the  plaintiff,  beat  and  badly  bruised 
her,  and  finally  put  her  and  her  companion  out  of  the  car,  and 
threw  their  baggage  upon  the  platform. 

The  plaintiff  then  went  into  another  coach,  which  was  filled 
with  colored  people,  every  seat  being  occupied,  so  that  she  had  to 
Btand  for  some  time  after  the  starting  of  the  train,  when  some  one 
got  up  and  gave  her  a  seat. 

During  the  time  the  plaintiff  and  her  companions  were  being 
ejected,  neither  the  conductor  nor  any  other  employ^  of  the 
defendant  was  present  to  protect  them ;  nor  did  she  see  the  con- 
ductor until  after  the  train  was  in  motion,  when  he  came  to  where 
she  was  standing,  and,  when  informed  of  what  had  taken  place, 
said  that  he  knew  nothing  about  it,  and  that  none  of  the  other 
passengers  knew  anything  about  it.  He  gave  her  no  seat,  but 
went  out,  leaving  her  standing,  and  it  was  only  through  the  kind- 
ness of  another  passenger  that  she  got  one  at  all,  and  then  it  wbb 
by  an  open  window,  and,  being  at  night,  she  took  violent  cold. 

The  case  shown  by  the  defendant  is  as  follows :  The  excursion 
had  been  extensively  advertised  by  large  handbills,  iu  which  it 
was  announced  that  separate  coaches  would  be  provided  for  white 
and  colored  passengers.  The  train  at  Greenville  was  composed  of 
six  coaches,  all  substantially  alike  as  to  their  conveniences  and 
accommodations — the  two  next  to  the  baggage  car  being  reserved 
for  colored  passengers,  the  third  as  a  smoSmg  car  for  whites,  and 
the  others  for  whites  generally.  There  was  no  notice  on  either 
the  outside  or  iriside  of  the  coaches  to  indicate  which  were  in- 
tended for  whites  or  which  for  colored  people,  though  at  Green- 
ville there  was  an  announcement  made  to  that  effect  by  one  of  fte 
brakemen  in  defendant's  service.     After  leaving  that  station,  the 
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conductor,  in  passing  through  the  train,  found  the  plaintiff  and 
her  party  in  the  smoking  car,  and  called  for  and  accepted  their 
tickets.  He  then  said  to  them  that  the  two  forward  coaches  were 
intended  for  persons  of  their  color,  to  which  they  replied  that 
they  were  pleasantly  situated,  and  preferred  to  remain  where  they 
w^ere. 

The  instructions  given  by  the  company  to  the  conductor  were 
to  advise  such  colored  passengers  as  he  might  find  in  the  coaches 
set  apart  for  whites  to  go  to  tlie  others,  but  if  they  declined  to  do 
so,  to  allow  them  to  remain  where  they  were,  so  long  as  they 
oond  acted  themselves  properly. 

At  some  point  before  reaching  King's  Mountain,  the  colored 
man.  Gulp,  in  the  presence  of  the  plaintiff,  complained  to  the 
conductor  of  the  ruaeness  of  some  of  the  white  passengers  towards 
himself  and  his  companions,  and  of  the  indecent  language  used  in 
their  hearing,  when  he  was  again  told  that  he  would  find  a 
pleasanter  seat  if  he  would  go  into  tlie  forward  coaches,  in  which, 
at  that  time,  there  was  a  number  of  vacant  seats. 

The  white  persons  in  the  coach,  who  were  known  to  the  con- 
ductor to  be  "  wild  young  men  from  Atlanta  on  a  spree,"  also 
complained  of  the  presence  of  these  colored  persons  in  the  coach, 
and  inquired  of  that  officer  if  he  did  not  mean  to  put  them  off. 

At  another  time  the  party  complained  to  the  conductor  of 
being  cursed  and  insulted  l)y  the  others,  when  he  said  to  them, 
that  while  he  would  not  require  them  to  go  into  the  other  car, 
he  would  still  advise  them  as  a  friend  to  do  so,  and  expressed 
some  surprise  at  their  unwillingness  to  do  so,  whereupon  Gulp 
^d  he  desired  to  go.  but  that  the  females  under  his  charge  were 
unwilling. 

The  behavior  of  the  plaintiff  and  her  companions  while  in  the 
car  was  entirely  becoming,  and  their  dress  and  appearance  decent 
The  train  stopped  at  ffing's  Mountain  at  eight  o'clock  p.  m.,  and 
while  there,  one  Kamseur,  who  was  neither  a  passenger  nor  em- 
ploy6  on  the  train,  entered  the  smoking  car,  for  the  purpose  of 
seating  some  white  women  who  came  in  with  him.  The  seats 
being  filled,  and  seeing  the  two  colored  women  there,  he  asked 
for  their  seats,  which  they  declined  to  surrender.  Some  one  in 
the  crowd  proposed  to  put  them  out,  to  which  Ramseur  assented 
and  seized  hold  of  the  plaintiff.  Thereupon  Gulp  cried  out, 
"  Don't  strike  that  lady,"  when  Ramseur  struck  him  over  the  head 
with  a  stick,  and  then,  with  tlie  help  of  some  of  the  white  pas- 
eenffers,  ejected  all  three  from  the  car. 

At  the  time  of  this  occurrence,  the  conductor  was  in  the  bag- 
car,   with   the   baggage-master,   receiving    and    delivering 
;age ;  and  tlie  other  train  hands,  of  whom  tliere  were  tliree, 
been  sent  for  water  to  refill  the  coolers  in  the  coaches.    While 
there,  the  conductor  was  told  that  a  row  was  about  to  take  place  in 
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the  emoking  car,  and  that  his  presence  was  needed,  to  which  he 
replied  that  he  would  go  as  soon  as  he  could  start  the  train.  In  a 
minute  or  so  he  rang  liis  bell,  and  as  soon  as  the  train  moved,  be 
started  to  the  scene  of  disturbance,  but  when  he  reached  the 
second  coach  from  the  baggage  car,  he  there  found  the  plaintiff 
and  her  friends.     She  was  standing  up  and  made  serious  com* 

Elaints  of  his  not  having  been  present  to  protect  her.  He  told 
er  that  she  should  have  a  seat ;  but  bj  this  time  every  seat  was 
occupied,  so  that  he  was  unable  to  provide  her  with  one,  and 
consequently  had  to  leave  her  standing. 

Amongst  others,  the  following  instructions  were  asked : 

1.  That  upon  the  evidence,  t£^en  as  a  whole,  tiie  nlaintifF  was 
entitled  to  recover  of  the  defendant  compensation  to  tiie  extent  of 
her  injuries. 

2.  That  being  permitted  by  the  conductor  to  remsun  in  the 
coach,  she  was  rightfully  there,  and  was  under  no  obligation  to 
give  up  her  seat  to  another  when  ordered  to  do  so,  either  by  a 
fellow  passenger  or  an  intruder  into  the  train. 

3.  Tnat  being  rightfully  there,  it  was  the  duty  of  the  servante 
of  the  defendant  to  protect  her,  and  to  see  that  she  was  neither 
insulted  nor  injured  by  her  fellow  passengers,  and  for  their  failure 
in  this  regard  the  company  is  liable. 

The  instructions  given  were  substantially  as  follows:  The 
defendant,  as  a  common  carrier  of  passengers,  had  the  right,  in 
making  up  its  train,  to  provide  and  set  apart  certain  coaches  for  the 
exclusive  accommodation  of  persons  of  each  race  ;  there  is  no  law 
which  prohibits  their  doing  so,  provided  they  observe  substantial 
equality  in  the  accommodations  provided  for  both.  If,  on  the 
occasion  of  this  excursion,  the  defendant  had  made  such  provision 
for  separate  coaches  for  the  two  races,  it  was  its  duty  to  give 
notice  of  that  fact  to  the  passengers,  and  especially  tne  colored 
ones.  If  the  plaintiff,  bein^  a  colored  person,  entered  the  coach 
in  question  set  apart  for  whites,  and  while  there  demeaned  herself 
decently  and  becomingly,  no  one  but  the  conductor,  or  some  one 
acting  by  his  authority,  had  the  right  to  remove  her  from  the 
coach,  or  to  require  her  to  change  ner  seat ;  and  if  no  such  in- 
structions had  been  given  by  the  conductor,  then,  when  at  King's 
Mountain,  she  was  rightfully  occupying  the  seat.  It  is  the  dnty 
of  common  carriers  oi  passengers  to  use  the  utmost  care  and  dih- 
gence,  consistent  w^ith  human  foresight,  to  convey  their  passengers 
safely,  though  the}'^  are  not  insurers  of  their  safety.  It  is  equally 
the  duty  of  carriers  to  use  the  same  care  in  protecting  passengeB 
against  violence  and  injury  at  the  hands  of  their  servants,  and 
likewise  to  come  to  their  protection,  when  they  are  the  object  of 
attack  or  violence  at  the  hands  of  their  fellow  passengers ;  and  for 
a  failure  in  the  scrupulous  discharge  of  duty  in  any  of  the  particn- 
lars  enumerated,  they  are  liable  in  damages  to  any  passenger 
whom  they  may  fail  to  protect. 
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In  conclnsion,  the  jury  were  told  that  if  satisfied  the  plaintiff 
injured  or  wronged  in  the  manner  complained  of,  and  that 
such  in jiirv  or  wrong  resulted  directly  from  the  acts  of  defend- 
ant's servants,  or  from  their  failure  to  exercise  that  scmpiiloim 
degree  of  care  which  had  been  explained  to  them,  then  she  was 
entitled  to  recover  of  the  defendant  for  the  injuries  sustained. 

The  verdict  of  the  jury  was  for  the  defendant  upon  all  the 

xies,  and  after  judgment  thereon  the  plaintiff  appealed. 

T.  JIf.  Pittman  and  N.  Dumont^  for  plaintiff. 

Jones  <&  Johnston  and  D»  Scheneky  for  defendant. 

KirFFiK,  J. — The  court  has  found  no  difficulty  in  concurring  in 
many  if  not  all  of  the  propositions  propounded  in  the  charge 
of  his  honor  to  the  jury,  of  in  the  positions  assumed  by  counsel 
at  this  bar.  No  sort  of  doubt  is  entertained  as  to  the  right  and, 
in  some  cases,  the  duty  of  carriers  who  undertake  to  convey 
passengers  for  hire,  to  establish  and  enforce  reasonable  rules  and 
r^nlations  for  the  government  and  direction  of  their  trains,  or 
as  to  the  duty  resting  upon  the  passengers,  when  uninformed  in 
regard  to  them,  to  inquire  into  and  learn  their  established  regular 
\ions,  and,  when  instructed,  to  make  their  actions  and  movements 
conform  thereto. 

Equally  well  settled  does  it  seem  to  be,  both  upon  principle 
and  audiority,  that  amongst  those  reasonable  reflations  which 
they  have  a  right  to  adopt,  is  the  one  of  classifying  their 
passengers,  and  assigning  them  to  separate  though  not  unequal 
accommodations. 

This  right,  as  regards  the  separation  of  the  white  and  colored 
races  in  public  places,  has  been  expressly  and  fully  recognized  in 
many  of  the  courts,,  both  State  and  national.  Westchester  R.  R. 
Co.  V.  Miles,  55  Penn.  St.  205 ;  Day  v.  Owen,  5  Mich.  520 ;  Hall 
V.  DeCuir,  95  U.  S.  485. 

In  some  of  the  cases  it  is  said  to  be  not  barely  a  right  appertain- 
ing to  the  carrier,  but  a  positive  duty,  whenever  its  exercise  may 
be  necessary  in  order  to  prevent  contacts  and  collisions  arising 
from  natural  or  well-known  antipathies,  such  as  are  likely  to  leaa 
to  disturbances  from  promiscuous  intermingling.  -If  this  be  so, 
then  in  no  case  does  it  seem  possible  that  it  could  so  certainly  attain 
to  that  standard,  and  become  imperative  upon  the  carrier,  as  on  the 
occasion  of  an  irregular  excursion  party,  composed  mainly  of 
irresponsible  and  excitable  individuals. 

Satisfied,  however,  as  the  court  may  be  of  the  correctness  of 
the  principles  asserted,  it  is  still  at  a  loss  to  perceive  what  connec- 
tion they  nave  with  the  case  in  hand,  or  how  in  any  way  it  could 
be  made  to  be  dependent  upon  them,  since  the  evidence  wholly 
fails  to  show  that  the  defendant  had,  on  this  occasion,  established 
any  fixed  or  certain  rule  in  reference  to  the  matter.     It  is  true, 
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that  the  handbillfi,  by  which  the  time  and  the  terms  of  the  excnr- 
fiion  were  publishea,  announced  that  there  would  be  ^'  separate 
cars  for  white  and  colored,"  but  whether  this  was  one  of  the  3cts 
of  the  advertiser,  resorted  to  in  order  to  render  the  excuraon 
popular  with  the  better  paying  class  of  citizens,  or  whether  it  iiras 
intended  to  be  a  regulation  for  the  government  of  the  conduct  of 
all  parties,  is  left  altogether  uncertain.  In  the  absence  of  all  other 

1)roof  upon  the  point,  the  court  might  and  probably  would  put  the 
atter  construction  upon  it ;  but  it  is  impossible  to  do  so  when  the 
defendant  shows,  out  of  the  mouth  of  its  own  witness  and  officer, 
that  the  real  instruction  given  to  the  conductor  of  the  train  wag, 
not  to  enforce  it  as  a  law  of  the  company's  making,  but  simply  to 
give  advice  upon  the  subject,  and  then  leave  it  to  each  individual 
to  determine  iiis  or  her  own  course. 

The  rules  and  regulations  which  the  carrier  has  the  right  to 
adopt,  in  matters  of  this  sort,  must  be  such  as  are  reafionaole  in 
their  nature,  and  in  their  demands  upon  the  passenger ;  and  to  be 
this,  they  must  have  for  their  first  and  main  object  the  safety  and 
convenience  of  the  passenger,  and  must  be  uniform,  positive  and 
obligatory  alike  upon  all  parties.  The  carrier  is  presumed  fully  to 
understand  the  exigencies  of  such  occasions,  and  how  to  meet  them, 
and  it  is  for  him  to  decide  and  see  that  others  obey ;  nor  will  the 
law  permit  him,  by  any  equivocal  or  uncertain  course  of  conduct— 
such  as  barely  giving  advice — to  shift  the  responsibility  from  his 
own  shoulders  to  those  of  the  passenger. 

When  the  plaintiff  and  her  friends  took  seats  in  the  coach  in 
question,  they  did  so  in  the  exercise  of  a  right  and  a  discretion 
expressly  left  to  them  by  the  defendant's  own  regulation,  and  were 
therefore  clothed  with  every  privilege  that  appertained  to  any 
other  passenger  in  the  coach,  and  were  entitled  as  fully  as  any 
other  to  be  protected  from  injuries  arising  as  well  from  die 
neglect  of  the  company's  servants  as  from  the  unprovoked  assanlts 
of  their  fellow  passengers ;  and  more  especially  was  this  so,  after 
the  conductor  luvd  been  appealed  to,  and  assured  them  of  their 
right  to  tlie  seats,  even  though  he  did  offer  the  advice  which  he 
had  been  instructed  to  give  them.  So  that  the  right  of  the  plain- 
tiff to  recover  in  this  action  depends,  as  we  conceive,  upon  no 
question  connected  with  her  color  or  with  her  presence  in  any  par- 
ticular coach  in  the  defendant's  train,  but  upon  the  general  Jaw 
regulating  the  duties  and  responsibility  of  the  carriers  o?  paasengere 
in  all  such  cases. 

While  in  this  State  there  seems  to  be  no  express  authority  as  to 
the  duty  of  the  carrier  to  afford  protection  to  the  passengers  against 
the  assaults  of  his  fellow  passengers  or  strangers,  we  still  have  the 
decisions  of  other  courts  in  regard  to  it,  which,  although  compara- 
tively recent,  strenuously  commend  themselves  to  our  comaerar 
tion,  as  well  by  their  right  reasoning  and  plain  sense  of  justice  as 
by  tiie  high  character  of  the  tribunes  from  which  they  emanate. 
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According  to   tlie  uniform   tendency   of   these  adjudications 
'wh.icli  we  admit  as  authorities,  the  carrier  owes  to  tlie  passenger 
the  duty  of  protecting  him  from  the  violence  and  assaults  of  his 
fellow  passengers  or  intruders,  and  will  be  held  responsible  for  his 
own  or  his  servant^s  neglect*  in  this  particular,  when,  by  the  exer- 
cise of  proper  care,  the  acts  of  violence  might  have  been  foreseen 
and    prevented ;   and  while  not  required  to  furnish  a  police  force 
safficient  to  overcome  all  force,  when  unexpectedly  and  suddenly 
offered,  it  is  his  duty  to  provide  ready  help  suflScient  to  protect 
the  passenger  from  assaults  from  everv  quarter  which  mignt  rea- 
sonaDly  be  expected  to  occur  under  tne  circumstances  of  the  case 
and  the  condition  of  the  parties.  New  Orleans  R.  R.  Co.  v,  Burke, 
53    Miss.   200;    Pittsburgh    R.   R.   Co.   v.   Hinds,   53    Pa.   St. 
512;    Pittsburgh   R.  R.  Co.  v.  Pillow,  76  Pa.  St.  610;  Flint 
V.  Norwich   Transportation   Co.,  34  Conn.   654;    Thompson  on 
Carriers,  303. 

Tested  by  this  rule,  and  conceding  that  the  facts  of  the  case 
were  as  insisted  upon  by  the  defendant,  and  as  proved  to  be  by  its 
own  witnesses,  the  conauct  of  the  defendant's  servants,  and  espec- 
ially of  its  conductor,  was  grossly  and  unpardonably  negligent. 
He  had  knowledge  of  the  reckless  character  of  those  who  occu- 
pied the  coach  with  the  plaintiff;  and  while  he  may  not  have  had 
positive  premonition  of  threats  towards  her,  he  was  fully  aware  of 
the  dissatisfaction   to  which  her  presence  there,  with   her  com- 
panions, had  given  rise,  and   of  the  desire  for  their  expulsion, 
which  had  been  openly  expressed,  as  well  as  of  the  fact  that  ribald 
songs  and  coarse  and  insulting  language  had  been  indulged  in  for 
the  very  purpose  of  vexing  them  and  rendering  their  situation 
intolerable. 

Circtimstances  such  as  these  ought  to  have  aroused,  if  thev  did 
not,  the  apprehensions  of  the  oflScer  for  the  safety  of  the  plaintiff 
and  called  for  his  constant  and  watchful  interposition  in  her  behalf, 
in  order  to  protect  her  from  insult  and  injury.     His  duty  at  that 
time  was  made  so  plain  that  the  law  itself  will  pronounce  upon  his 
conduct,  and  declare  to  be  inexcusable  his  negligence  in  sending 
off  upon  other  missions  every  other  employ^  of  tne  company,  ana 
betaking  himself  to  the  baggage  car  during  the  entire  stay  of  the 
train  at  that  depot.  His  daUiance,  too,  in  going  to  her  relief  when 
informed  of  the  imminence  of  the  outrage  upon  her  rights,  mani- 
fested such  an  indifference  on  his  part  as  was  inconsistent  with  her 
claims  and  his  duty.     The  duty  wnich  he  owed  to  the  defendant, 
of  looking  after  tne  bagga^  of  the  passengers  and  putting  the 
train  in  motion,  was  altogether  secondary  to  that  which,  under  the 
circmnstances,  he  owed  to  the  plaintin,  and  should  have  been 
promptly  subordinated  thereto;  and  his  failure  to  do  this  was 
another  instance  of  negligence  on  his  part,  which  brings  responai- 
bilitj  upon  the  employer. 
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But  above  all  tins,  the  plaintiff  had,  as  we  have  Been,  acquired  m 
established  right  to  the  seat  which  she  occupied  upon  entering  the 
defendant's  train.  She  held  it  bv  the  same  tenure  that  every  other 
passenger  upon  the  train  held  his  seat,  and  no  one  had   the  right 
either  to  call  upon  her  to  surrender  it  or  to  eject  her  from  it  by 
force ;  and  upon  being  notified  that  her  ejection  had  taken  place, 
the  first  duty  of  the  officer  was  to  see  her  restored  to  it ;  and  not 
until  this  was  done,  if  demanded  by  her,  was  his  whole  duty,  or 
that  of  the  defendant,  to  the  plaintiff,  fully  discharged. 

The  liability  of  the  defendant  to  the  plaintiff  grows  not  out  of 
the  fact  that  she  was  injured,  but  out  of  the  failure  of  its  servants 
to  afford  her  protection,  after  they  had  reasonable  grounds  for 
believing  that  violence  to  her  was  imminent,  and  also  out  of  their 
omission  to  see  her  righted  after  the  commission  of  the  assault 
upon  her,  and  her  forcible  ejection  from  her  seat.  The  failure  of 
its  servants  to  discharge  these  duties  to  the  plaintiff  stands  ex- 
actly upon  the  satne  footing  as  would,  their  failure  to  dischaige 
any  other  duty  which  the  defendant  as  a  carrier  owed  to  her ;  and 
upon  the  maxim  respondeat,  superior^  their  negligence  rendered  it 
liable. 

Whether  there  is  negligence,  when  the  facts  are  admitted  or 
proved,  becomes  a  question  of  law  for  the  court  to  determine,  anii 
therefore,  this  court  thinks  the  plaintiff  was  entitled  to  the  inst^a^ 
tion  asked,  that,  taking  the  whole  evidence  to  be  true,  she  wa& 
entitled  to  recover  of  the  defendant  compensation  for  her  injuries 
sustained  by  reason  of  the  negligence  of  its  servants.  Because  of 
the  omission  on  the  part  of  the  Jiidge  below  to  give  such  instnio- 
tions  to  the  jury,  she  is  entitled  to  a  venire  de  novo. 

Error. 

Veni/re  de  novo. 

DigcrlininatioB  in  Transportation  of  White  and  Colored  PaasoBKen.- 
Aooording  to  some  authorities  reasonable  regulations  mav  be  made  by  a 
common  carrier  for  the  transportation  of  white  and  colored  paaeeogen  b 
different  conveyanoee  in  different  parts  of  the  same  conveyanoe. 

Ooines  v.  McCandlees,  4  Phila.  255;  West  Chester,  etc.,  R.  Co.  v,  Milee.5S 
Pa.  St.  209;  Day  v.  Owen,  5  Mich.  520;  Hall  v.  De  Cuir,  96 IJ,  S.  485;  Greco 
V,  City  of  Bridgeton,  9  Cent.  L.  J.  260;  The  Civil  Rights  Bill,  1  Hiujmb, 
641. 

But  see  contra  Railroad  Co.  v.  Brown,  17  Wall.  446;  Coger  v.  N.  W.Umoo 
Packet  Co.,  87  Iowa,  145,  and  compare  Gray  v.  Cincinnati  Southern  B.  Oix, 
11  Fed.  Rep.  688. 

In  some  States  a  carrier  is  expressly  prohibited  by  statute  from  daaaff* 
ing  its  passengers  according  to  race  or  color.  Central  R.  R  Co.  n  Oreen,M 
Pa.  St.  427. 

But  such  a  law  is  unconstitutional  in  so  far  as  it  assumes  to  regulate  mt«^ 
State  commerce.    Blall  v.  De  Cuir,  95  U.  S.  486. 

The  reader  is  in  this  connection  referred  to  the  decision  in  theCi^il  Sighto 
Cases,  109  U.  S.  3,  deciding  the  act  of  March  1.  1875,  to  be  UDcouKtitutioDal. 

Daty  of  Company  to  Protect  Passengers  from  Torts  of  Fellow  Passei- 
gers.— A  railroad  company  owes  to  its  passengers  the  duty  of  guarding 
them  from  insults  and  assaults  by  their  fellow  paasengerB,  when,  \ij  th» 
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of  a  high  degree  of  care,  such  acts  might  have  been  prevented. 
Pittsburgh,  etc.,  R.  Co.  v.  PUlow,  76  Pa.  St.  510;  Pittsburgh,  Ft.  W.  &  C. 
R.  Go.  V,  Hinds,  53  Pa.  St.,  512;  Flint  v.  Norwich,  etc..  Transportation  Co., 
34  Conn.  554;  Putnam  v.  Broadway,  etc.,  R.  Co.,  55  N.  Y.  108;  Holly  v, 
A.tlanta  St.  R.  Co.,  7  Rep.  460;  Hendricks  v.  Sixth  Avenue  R.  Co.,  12  Jones 
&  S.  (N.  Y.)  8;  Goddard  v.  Grand  Trunk  R.  Co..  67  Me.  203;  Shirley  v.  Bill- 
inga,  8  Bush,  147;  New  Orleans,  etc.,  R.  Co.  v,  Burke,  53  Miss.,  200;  Weeks 
V.    New  York,  etc.,  R.  Co.,  72  N.  Y.  56;  King  et  al.  v.  Ohio  &  M.  R.  Co. 


Smith 

V. 

New  Yobk,  Susqtjehanna  &  Westekn  Kailboad  Co. 

(46  New  Jersey  Law  Reports,  7.) 

The  clause  in  the  act  relative  to  vice  and  immorality,  which  prohibits 
traveling  on  Sundays,  does  not  apply  to  the  use  of  those  trains  of  cars  which 
are  authorized  to  be  run  on  those  days. 

A  railroad  company  left  a  loaded  car,  coupled  with  two  empty  cars,  stand- 
ing on  a  switch  which  inclined,  towards  their  main  track,  tne  same  being 
secuied  by  their  brakes  and  a  railroad  tie  placed  imder  the  wheels  of  the 
loaded  car;  the  cars  got  upon  the  main  track,  and  thereby  an  accident 
occurred,  the  plaintiff  being  injured.  Held,  the  company  was  not  irrespon- 
sible, as  a  matter  of  law,  even  though  the  cars  could  not  have  got  on  the 
.train  track  but  for  the  wrongful  act  of  a  stranger. 

On  rule  to  show  cause. 

The  cause  was  tried  at  the  Passaic  circuit,  at  January  term,  1883. 
On  Sunday  eveninff,  December  11th,  1881,  the  plaintiff  took  pas- 
sage in  a  train  of  the  defendant  at  Wortendyke,  for  Paterson,  hav- 
ing in  her  possession  a  ticket  which  entitled  her  to  a  passage  upon 
that  train.  The  train  started  under  the  management  of  the  agents 
of  the  defendant,  and  when  within  about  two  miles  of  the  city  of 
Paterson,  and  traveling  at  the  rate  of  eighteen  miles  an  hour  or 
leas,  the  passenger  car  m  which  tlie  plaintiff  was  sitting  came  into 
oolliBion  with  a  car  loaded  with  stone  that  stood  upon  a  siding  near 
the  track  on  which  the  passenger  car  was  running.  The  passenger 
car  was  thereby  thrown  over,  and  the  plaintiff  sustained  injuries. 
The  verdict  was  for  the  plaintiff  for  the  sum  of  $10,000. 

John  W,  Taylor^  for  the  motion. 

John,  W,  Origgs,  contra, 

Beaslet,  C.  J. — The  plaintiff  was  a  passenger  in  the  car  of  the 
defendant,  and  was  hurt  by  an  accident  to  the  train  occasioned,  as 
she  claims,  by  the  carelessness  of  the  agents  of  the  company. 

The  first  defence  interposed  to  the  suit  was  that  the  occurrence 
in  question  happened  on  a  Sunday,  and  that  the  plaintiff  on  that 
oocasion  was  usmg  the  cars  of  the  defendant  in  violation  of  th^ 
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law  of  tlie  State.  The  proof  diowed  that  the  plaintiff  was  tnvBl- 
ing,  not  as  a  work  of  necessity  or  charity,  and  the  position  de- 
fensive to  the  action  is  that  therein  she  onended  against  the  first 
clause  of  the  act  for  suppressing  vice  and  immorality,  and  thit 
consequently  the  defendant  owed  her  no  du^y  of  skill  or  care  as 
her  safeguard  wliilst  pursuing  such  forbidden  occupation. 

On  the  general  subject  thus  adverted  to  the  authorities  are  not 
in  harmony.  In  some  of  tlie  States  a  doctrine  in  this  department 
is  advocated  which,  if  adopted,  would  be  highly  favorable  if  not 
conclusive  for  the  defence,  while  in  others  the  reverse  view  has 
found  favor  with  the  courts.  Many  of  such  cases  are  collected  in 
the  briefs  of  the  respective  counsel  in  this  case,  butsneh  decisiong 
will  not  at  present  be  discussed,  as  the  topic  in  its  generaUty  does 
not  necessarily  belong  to  the  question  now  to  be  passed  npon,  for 
that  question  can  be  settled  by  an  exposition  of  the  statute  which 
the  defendant  has  invoked. 

By  the  first  section  of  the  act  for  suppressing  vice  and  immoral- 
ity (Kev.,  p.  1227)  it  is  provided,  irnder  the  sanction  of  %  penalty, 
that  there  shall  ])e  neither  traveling  nor  worldly  employment  on 
the  Christian  Sabbath,  with  the  exception  of  works  of  neceg^ity 
and  charity,  and  this  prohibition  is  limited  by  a  proviso  in  these 
words,  viz., ''  That  it  shall  and  may  be  Ia\^'ful  for  any  railroad  com- 
pany in  this  State  to  run  one  passenger  train  each  way  over  their 
roaas  on  Sunday  for  the  accommodation  of  the  citizens  of  this 
State.^'  The  question  arises,  What  is  the  proper  meaning  of  this 
proviso  in  view  of  the  established  rules  of  statutory  construction  i 

I  think  it  plain  that  this  exceptive  clause  has  the  effect  to  give 
not  only  to  the  company  the  right  to  nin  the  specified  trains  on  Snn- 
days,  but  also  confers  the  right  upon  the  citizen  to  use  such  trainfi 
for  ordinary  travel.  It  is  by  tliis  construction  alone  that  the  daiwe 
can  be  rescued  from  a  liability  to  the  charge  of  being  nugatory 
and  absurd.  It  would  seem  undeniable  that  it  was  the  le^datiTe 
intent  either  to  authorize  the  common  use  of  the  trains  m  ques- 
tion, or  to  sanction  the  doing  of  this  business  by  these  companies 
founded,  almost  entirely,  on  perpetually  recurring  violations  of 
law.  Unless,  by  intendment,  it  is  to  be  imderstood  that  guoad  the 
trains  in  question,  the  citizen  was  absolved  from  the  penalty  de- 
nounced against  traveling  on  Sunday,  the  boon  granted  to  the  rail- 
roads would,  in  substance,  be  the  privilege  of  running  their  trainSi 
provided  tliey  carried  no  passengers  in  tnem.  I  say  this,  in  sab- 
stance,  would  be  the  effect  of  the  concession,  for  the  class  of 
persons  who  would  use  such  means  of  transit  in  works  of  necessity 
or  charity  would  be  comparatively  so  limited,  that  their  contribu- 
tions to  the  expenses  of  running  the  trains  could  have  no  appreci' 
able  effect.  The  alternative  is  alone  presented,  to  hold  that 
general  travel,  to  the  extent  in  question,  is  permitted,  or  that  tli6 
'  privilege  granted  in  ihid  proviso  is  utterly  uselefiB  and  vain.  Nothr 
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ing  is  perceived  in  this  act  in  its  application  to  its  subjects  that 
seems  to  lead  to  the  adoption  of  the  latter  branch  of  this  altemar 
live.      The  language  of  me  proviso  itself  is  general.     The  Sunday 
trains  are  to  be  run  for  the  "  accommodation  of  the  citizens  of  this 
State " — that  is,  for  their  accommodation   for  all   ordinary  pur- 
poses, and  not  in  the  exceedingly  restricted  sense  to  accommodate 
them  when  engaged  in  works  of  necessity  or  charity.     Besides, 
this  provision  is  a  remedial  provision.     It  was  passed  in  the  year 
1873  in  the  form  of  a  supplement  to  the  law  relating  to  vice  and 
immorality.     The  only  conceivable  defect  existing  in  the  old  law, 
which  it  can  be  supposed  this  supplement  was  designed  to  amend, 
was  its  total  prohibition  of  general  travel  on  Sundays — a  prohibi- 
tion which,  if  rigidly  enforced,  would  have  put  an  end  to  all  travel 
on  the  desi^ated  days  in  or  through  this  State,  and  thus,  in  a 
measure,  pmced  in  tranmiels  the  intercommunication  between  the 
varions  parts  of  the  country.     It  will  be  thus  observed  that  if  the 
mterpretation  of  this  proviao,  which  is  claimed  for  the  defence  in 
this  case,  be  correct,  then  we  have  here  a  remedial   act  whose 
tendency  is  not  in  any  degree  amendatory  or  corrective.    In  short, 
standing  on  such  ground,  we  have  here  a  legislative  act  that  was 
intended  to  be  useless  to  tlie  companies  to  which  the  privilege  was 
given ;  useless  to  the  citizens  of  this  State,  and  useless  to  the 
country  at  large.     Such  a  construction  is  opposed  to  all  the  usual 
l^al  rules  applicable  to  the  subject.     The  legislative  intention 
must  control,  and  from  the  nature  and  purpose  of  this  proviso  it 
was  the  evident  design  to  permit  the  use,  in  ordinary  travel,  of 
these  specified  trains. 

This  point  was  properly  disposed  of  by  the  trial  judge,  and  the 
proceedmgs  cannot  be  disturbed  on  this  ground. 

The  second  objection  to  the  course  at  this  trial  relates  to  the 
refusal  of  the  juoge  to  instruct  the  jury  in  accordance  with  certain 
reouests  handed  in  oh  the  part  of  the  defence. 

The  accident  giving  rise  to  the  suit  had  been  occasioned  by  a 
car  loaded  with  stone,  coupled  with  three  empty  cars,  being  on 
the  track.  It  was  shown  that  these  cars  had  been  put  at  a  safe 
distance  on  a  siding,  and  there  was  testimony  tending'  to  prove 
that  the  brakes  had  been  put  on  all  these  cars,  and  a  railroad  tie 
placed  beneath  the  wheels  of  the  loaded  car.  The  siding  inclined 
towards  the  main  track,  and  there  was  no  direct  evidence  manifest- 
ing how  it  was  these  cars  had  come  to  be  standing  on  the  main 
tr^k.  The  learned  judge  who  presided  at  the  circuit,  after 
describing  this  position  ox  things,  and  the  grounds  taken  by  the 
respective  parties,  gave  this  instruction  to  the  jury : 

"It  is  for  you  to  say  whether,  in  view  of  these  contentions,  the 
company  did  all  that  could,  in  reason,  be  demanded  of  them,  hav- 
ing m  view  the  risks  of  the  service  in  which  they  were  engaged, 
or  whether  they  f aUed  to  do  what  prudence,  foresight  and  skill 
18  A.  &  K  R.  Gas.— 36. 
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in  that  branch  of  the  hnsiness  onght  to  have  suggested  before- 
hand." The  jury  had  previously  been  told  "  that  the  degree  of 
vigilance,  prudence,  foresight,  and  skill  required  of  the  eouipany 
and  all  ite  employes  was  that  which,  in  contemplation  of  the 
dangers  of  the  service,  a  reasonably  prudent  person  should 
exercise." 

The  court  was  then  requested  by  the  counsel  for  the  defendant 
to  charge  severally  the  four  following  propositions,  viz. : 

"  1.  That  if  the  jury  are  satisfied  from  the  evidence  that  if,  on 
Sunday  evening,  the  stone  car  with  which  the  passenger  car  after- 
wards came  into  collision  on  that  evening  had  been  made  fast  bj 
means  of  a  bar  and  brakes,  at  a  safe  distance  from  the  main  track, 
and  incapable  of  motion  towards  the  same,  without  the  removal 
of  the  bar  and  brakes,  and  the  application  of  external  force, 
and  there  was  no  want  of  due  dihgence  in  stopping  the  train, 
Aen  the  defendant  is  not  guilty  of  negligence,  and  there  can  be 
no  recovery.    * 

"  2.  That  if  the  jury  are  satisfied  from  the  evidence  that  if,  on 
Sunday  evening  and  prior  to  the  accident,  the  stone  car  had  been 
made  last  on  tlie  switch,  and  at  such  a  distance  from  the  main 
track  as  not  to  interfere  with  the  trains  thereon,  and  that  the  col- 
lision was  produced  by  the  loosening  of  the  car  by  the  unlawful 
act  of  a  stranger,  of  which  the  company  and  its  employes  had'W 
information  before  tlie  collision,  ana  there  was  due  dihgence  nsed 
to  stop  the  train,  then  the  defendant  is  not  guilty. 

"  3.  That  if  the  jury  believe  that  the  stone  car  was  placed  where 
it  was  at  the  time  of  the  accident  by  a  stranger,  between  the  hours 
of  half-past  five  p.  m.  of  December  11th  and  the  time  of  the  acci- 
dent, then  the  defendant  is  not  hable  in  this  action. 

"  4.  That  when  an  obstruction  is  placed  upon  a  railroad  hj 
a  stranger  by  accident  or  design,  the  company  is  not  liable  for 
the  consequences,  unless  its  agents  have  been  remiss  in  not  dis- 
covering it." 

After  considering  carefully  these  requests,  my  conclusion  isihat 
the  court  did  right  in  refusing  to  charge  any  oi  them  in  the  form 
in  which  they  were  presenteo.  Each  of  them,  if  adopted,  com- 
mitted the  court  to  the  doctrine  that  the  action  could  not  be  sap- 
ported  if  the  cars  in  question  were  so  securely  fastened  that,  but 
tor  the  intervention  of  extraneous  force,  they  would  not  have  ^t 
upon  the  main  track,  or  if  that,  they  would  not  have  done  so  with- 
out the  unlawful  action  of  human  agency.  There  is  no  legal  meas- 
ure by  which  it  can  be  predicated,  as  a  matter  qftato^  that  if  a 
loaded  car  can  be  placed  on  a  switch  which  has  an  inclination 
towards  the  main  track,  such  car  being  so  secured  by  its  brake  and 
a  railroad  tie  under  its  wheels  that  it  cannot  change  its  position 
without  the  removal  of  such  safeguards,  such  car  is  to  be  consid- 
^ered  as  secured  with  that  degree  of  care,  and  skill,  and  pradenoe 
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which  the  law  requires  to  be  exercised  in  such  matters.  Such  a 
qrestion  is  essentuiUy  one  for  the  decision  of  the  jury.  The  judge 
could  not  properly  be  called  upon  to  pass  any  opinion  as  to  tne 
suflSciency  of  the  means  that  liad  been  employed — nor  that  such 
means  were  legal  if  they  would  have  held  the  cars  in  position  with- 
out the  application  of  ''external  force." 

Nor  would  it  have  been  proper  to  have  yielded  to  the  request 
to  tell  tlie  jury  that  the  company  was  not  answerable  "  if  the  col- 
lisi<jn  wivs  produced  by  the  loosening  of  the  car  by  tlie  unlawful 
act  of  a  straneer,"  for  this  would  have  been  tantamount  to  saying 
that  a  railroad  company  has  the  legal  right  to  have  a  loaded  car  on 
a  plane  inclining  towards  their  track  in  such  a  condition  that  it  is 
subject  to  become  freed  from  its  restraints  by  an  unlawful  inter- 
vention of  human  agency,  though  such  intervention  should  be  the 
mere  result  of  accident.     If  a  person  without  right  were  upon  the 
property  of  the  company,  and  while  there,  from  carelessness  in 
passing,  had  trod  upon  and  dislodged  the  railroad  tie  placed  to 
Keep  the  car  in  its  position,  and  haa  thus  been  the  cause  of  the 
accident,  it  is  clear,  in  the  words  of  the  request,  the  ''  loosening  of 
the  car "  would  have  been  "  by  the  unlawful  act  of  a  stranger," 
and  yet,  I  think  it  would  not  necessarily  follow  that  the  company 
would  have  been  irresponsible  for  the  consequences.     I  am  not 
aware  of  any  l^al  principle  that  would  justify  a  railroad  com- 
pany in  leaving  foaded  cars  in  such  a  situation  that   they  could  be 
caused  to  run  on  to  its  main  track  in  the  way  of  its  passing  trains, 
by  the  carelessness  of  persons  passing  by  or  by  the  act  of  children 
playing  near  their  switches.     From  the  brief  of  counsel,  it  would 
seem  that  it  was  supposed  that  some  of  these  requests  raised  the 
(Question  how  far  the  company  would  be  responsible  on  the  assump- 
tion that  the  cars  had  been  properly  secured,  and  that  they  had 
been  loosened  and  removed  to   the  track  by  the  intentionally 
wrongful  act  of  a  stranger.     But  the  point  was  not  made  at  the 
trial,  and  probably  womd  have  had  no  practical  effect  if  it  had 
been. 
The  verdict  cannot  be  opened  on  this  ground. 
Nor  was  the  amount  of  aamages  so  large  that  the  court  can  say 
that  the  jury  was  influenced  by  improper  considerations. 
Let  the  rule 'be  discharged. 

Snndaj  Laws. — It  has  been  held  in  some  cases  that  where  a  passenger  is 
injured  by  the  fault  of  a  railroad  company  while  traveling  for  pleasure  or 
in  pursuit  of  his  ordinary  business,  he  is  debarred  from  recovering  damages. 
Stanton  v.  Metropolitan  R.  Co.,  14  Allen,  485;  Feital  v.  Railroad,  109  Mass. 
9d8;  Smith  v.  Boston  Railroad  Ck>.,  120  Mass.  490;  Lyons  v,  Desotelle,  124 
Mass.  887;  Bacher  v.  Fitchburg  R.  Co.,  6  Am.  &  Eng.  R.  R.  Cas.  212;  Day 
V  Highland  St  R.  Co.,  185  Mass.  118. 

On  the  other  hand,  there  ttre  numerous  authorities  holding  that  a  party  is 
in  such  case  entitled  to  recover.  Etchberry  v.  Levielle,  2  mlton  (N;  Y.)40; 
C2arroll  v.  Staten  Island  Co.,  58  N.  Y.  126;  Mahoney  v.  Cook,  26  Pa.  St.  842; 
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Sawyer  v,  Oakman,  7  Blatchf.  C.  Ct.  290;  Schmid  v.  Humphrey.  48Iovi. 
652;  Philadelphia  Railroart  v.  Towboat  Co.,  23 How.  217;  Mc Arthur  r. Green 
Bay  Co.,  24  WIbo.  189;  Enowlton  v,  Milwaukee  City  R.  Ck>.,  16  Am.  &  Eog. 
R.  K.  Cas.  880. 

See  farther  Sparhawk  v.  Union  Pass.  B.  Co.,  54  Pa.  St.  401 ;  Augusta  Bail- 
road  Co.  V.  Renz,  55  Ga.  126;  State  v,  Baltimore  &  Ohio  R.  B.  Co.,  15  W.  Ta 
862;  Yenoski  v.  State,  5  Am.  &  Eng.  R.  R.  Cas.  40;  Phila.,  W.  &  K.  R  Ca 
V.  Lehman,  6  Am.  &  Eng.  R.  R.  Cas.  104;  Commonwealth  o.  Loaisville,  etc., 
R.  Co.,  6  Am.  &  Eng.  R.  R.  Cas.  216;  Gulf  C.  &  S.  F.  R.  Co.  v.  Levy,  Uim 
ft  Eng.  R.  R.  Cas.  96. 


Parks 

V, 

Nashville,  Chattanooga  &  St.  Louis  Railway. 
(18  Lea^s  Reports  {Tenneaaee),  1. ) 

Under  the  Tennessee  act  of  1865,  Chap.  15,  which  makes  a  raihtMd  com- 
pany liable  to  forfeit  and  pay  a  penalty  of  f  100  upon  a  failure  of  tiie  00111- 
pany,  during  any  one  trip  of  the  passenger  cars,  to  announce  the  stopping- 
place  or  station  at  which  the  train  stops,  only  one  penalty  can  be  reooTered 
up  to  the  bringing  of  the  suit. 

•Appbal  in  error  from  the  Circuit  Court  of  Obion  county. 
Matt.  Neil^    W,    C.   Caldwdl  and  Jo.  R.  HawhvMj  Jr.^loT 
Parks. 

A.  W.  Campbell  J  for  railroad  company. 

Cooper,  J. — Action  for  the  recovery  of  penalties  nnder  a 
statute.  The  circuit  judge  sustained  the  demurrer  to  the  declarar 
tion.  The  referees  report  that  the  judgment  should  be  reversed 
upon  the  ground  that  the  plaintifE  is  entitled  to  recover  in  full  as 
claimed.    The  exceptions  open  the  case. 

The  act  of  1866,  Chap.  15,  Sec.  2  (Rev.  Code,  Sec.  4937  {),  f)- 
vides  as  follows :  "  It  snail  be  the  duty  of  each  conductor  or  omer 
employ^  on  any  railroad  in  this  State  to  announce  in  loud,  distinct 
words,  for  each  passenger  car,  the  stopping-place,  station,  depot  or 
town  at  which  each  car  or  passenger  train  stops,  or  fihaU  te 
detained  for  any  purpose,  and  also  the  time  such  car  or  passenger 
train  will  stop  or  be  detained." 

The  next  section  is :  "  Every  railroad  company  shall  canae  sach 
passenger  car  to  be  well  supplied  with  pure  and  wholesome  water, 
and  in  cool  weather  have  each  passenger  car  provided  with  com- 
fortable fires,  and  at  night  furnished  with  sufficient  light  for  the 
use,  comfort  and  convenience  of  the  passengers." 

The  next  section  is :  "  Upon  failure  of  any  railroad  company, 
during  any  trip  of  the  passenger  cars,  to  complv  strictly  with  an/ 
of  the  provisions  of  the  preceding  sections  of  this  act,  then  snch 
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railroad  company  shall  forfeit  and  pay  the  sum  of  $100,  recover- 
able before  any  court  having  jurisdiction  thereof,  one-half  to  be 
paid  to  the  person  suing,  and  the  other  half  to  go  to  the  common 
school  fund  of  the  State." 

The  action  was  brought  by  George  N.  Parks  against  the  Nash- 
ville, Chattanooga  &  St.  Louis  Railway  to  recover  penalties  alleged 
to  have  been  incurred  under  the  foregoing  act,  for  the  failure  of 
the  conductor  or  other  employ^  of  the  company  to  announce,  on 
its  passenger  trains,  at  the  Paducali  junction,  a  stopping-place  of 
such  trains,  the  station,  and  the  time  the  train  would  stop  or  be 
detained.     The   declaration  contained   240  counts,    each    for   a 
separate  penalty  for  a  distinct  failure  of  duty.     The  defendant 
deniurrea  to  the  declaration,  assigning  as  causes  of  demurrer,  first, 
that  the  penalty  sued  for  was  unconstitutional,  and,  secondly,  that 
tlie  individual  conductor  or  employ^,  upon  whom  the  duty  of  per- 
formance was  imposed  by  law,  could  alone  be  held  responsible  for 
the  penalty,  a  corporation  aggregate  being  incapable  of  incurring 
the  penalty  or  being  sued  thereior. 

Although  the  first  section  of  the  statute  quoted  above  imposes 
the  duty  specified  by  it  upon  the  "  conductor  or  other  employ^," 
while  the  next  section  imposes  the  duties  specified  therein  upon 
the  railroad  company,  yet  the  intention  of  tiie  legislature  was  to 
require  certain  acts  to  be  done  for  the  comfort  and  accommoda- 
tion of  passengers  on  railroad  trains,  and  to  secure  their  perform- 
ance by  a  penalty  for  the  failure,  to  be  sued  for  by  any  person 
aggrieved  certainly,  and,  perhaps,  by  a  common  informer.  The 
regulations  prescribed  are  within  the  police  power  of  the  legisla- 
ture, and  the  mode  adopted  for  their  enforcement  is  one  well 
known  to  the  common  law,  and  frequently  occurring  in  our 
statutes.  It  is  true,  the  penalty  is  usually  imposed  upon  the  per- 
son who  is  required  to  perfonn  the  duty,  ana  whose  delinquency 
gives  the  right  of  action.  Corporations  aggregate  can  only  act 
through  agents,  and  can  only  be  subjected  to  the  police  power  of 
the  State  in  this  inode  by  being  made  responsible  for  the  default 
of  their  servants.  Perhaps  there  can  be  no  reasonable  doubt  of 
the  liability  of  a  corporation  or  superior  in  such  cases,  where 
the  legislation  is  remedial,  not  punitive,  although  the  subject  is 
left  in  much  obscurity  by  the  authorities.  The  case  beiore  us 
may  be  decided  upon  well-recognized  principles. 

All  the  authorities  agree  that  statutes  like  the  one  under  con- 
sideration must  be  construed  strictly.  They  further  agree  that 
a  master  or  principal  may  be  made  liable  for  a  reasonable  penalty 
for  the  act  or  omission  oi  an  employ^  or  agent  in  the  line  of  his 
duty,  where  the  penalty  is  remedial,  not  punitive.  The  inclina- 
tion of  the  courts  is,  therefore,  to  construe  such  statutes  as 
remedial,  that  is,  as  intended  to  redress  an  actual  injury  with  a 
view   to   prevent  its  recurrence,  and  not  as  punitive,  that  is,  as 
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intended  to  punish  whether  tlie  injury  has  accrued  or  not.  It  is  in. 
the  latter  class  of  cases  tliat  the  gravest  doubts  have  been  enter- 
tained whether  the  principal  could  be  made  liable  at  all  to  a 
penalty  for  the  act  or  omission  of  the  agent  or  employ^.  Dickin- 
son V.  Fletcher,  L.  R.,  9  C.  P.  1 ;  McCown  v.  New  York  Central 
R  R.  Co.,  50  K  T.  176. 

The  intent  of  the  legislature  in  the  statute  before  ub  was  to 
secure  certain  benefits  to  passengers  on  the  railroad  trains.  It  was, 
of  course,  never  intended  that  a  penalty  should  be  incurred  if  in 
fact  there  were  no  passengers  on  the  train,  or  in  a  car  of  the  train 
in  which  there  was  a  default.  And  a  failure  to  call  a  station  at 
which  no  passenger  intended  to  get  off,  or  did  in  fact  get  off,  ooold 
do  no  harm,  ana  would  be  at  most  only  a  technical  breach  of  the 
law.  If  the  statute  be  construed  literally,  or  as  punitive,  there 
would  be  a  penalty  even  in  such  cases.  Penalties  would  sJso  h& 
incurred  by  acts  of  inadvertence  or  omissions  of  negligence, 
although  no  person  was  aggrieved  thereby.  And  if  each  (fefanlt 
gave  a  right  of  action,  andmight  be  sued  upon  at  any  time,  the  pur- 
pose of  the  legislature  would  be  lost  sight  of,  and  the  act  be  perverted 
and  made  punitive  instead  of  remedial.  The  common  law  forbids 
the  infliction  of  penalties  or  punishment  more  than  once  on  tiie 
same  offender,  although  guilty  of  several  distinct  offences.  By 
that  law  (and  it  was  so  construed  in  this  State)  a  conviction,  judg- 
ment and  execution  for  a  felony  not  capital  were  a  bar  to  all  other 
indictments  for  felonies  not  capital  committed  previously.  Cren- 
shaw V.  State,  M.  &  T.  123 ;  1  Bish.  Cr.  Law,  Sec.  lOtO.  And 
the  courts  have  been  always  opposed  to  the  enforcement  of  pen- 
alties except  to  the  extent  necessary  to  secure  the  manifest  object 
of  their  infliction.  For  this  reason,  as  we  have  seen,  they  are 
agreed  in  construing  penal  statutes  strictly. 

The  act  before  us  gives  the  forfeiture  upon  the  failure  of  any 
railroad  company  to  comply  with  its  provisions  "  during  any  trip 
of  the  passenger  cars."  Under  the  rules  of  construction  adopted 
by  the  courts,  there  would  be  only  one  penalty  for  each  trip.  The 
statute  does  not  in  so  many  words  give  the  right  of  action  to  a 
common  informer,  and  the  argument  is  strongly  persuasive,  espeo- 
iallj^  in  view  of  the  amount  of  the  penalty,  that  the  right  of 
action  is  given  only  to  a  passenger  aggrieved  by  the  default  But 
if  it  be  Conceded  that  a  qui  tarn  action  might  be  brought  by  any 
one,  the  statute  does  not  say  that  there  shall  be  a  penalty  for 
"  each  and  every  offense."  in  the  absence  of  these  words,  it  seems 
to  be  settled  that  onlv  one  recovery  can  be  had  for  acts  or  omis- 
sions, in  violation  oi  the  statute,  prior  to  the  commcnc^eiueut  of 
the  suit.  6  Wait's  Act.  and  Def.  164.  The  reason  is,  that  it  ift 
the  action  which  will  bring  the  default  to  the  attention  of  the 
<»rporation  or  party,  and  secure  a  compliance  with  the  law.  And 
it  is  the  performance  of  the  duties  imposed  which  enures  to  the 
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benefit  of  tho  passengers,  on  whose  behalf  tlie  act'was  passed.  A 
diflEerent  constraction  would  contravene  the  legislative  intent,  leave 
an  opening  for  the  perversion  of  the  act,  and  make  a  statute  puni* 
tive  ^lich  was  intended  to  be  remedial. 

A^ocordingly,  under  a  statute  £:ivin^  a  penalty  against  any  person 

employing  another  to  act  as  a  pilot  wno  nas  no  license,  it  was  held 

that    tnere  could  be  only  one  recovery  against  the   defendant, 

althongh  he  had  employed  an  unlicensed   pilot  for  several  ships. 

Sturgis  V.  Spofford,  45  N,  Y.  446.     The  same  rulinrg  was  made 

i«rliere  a  penalty  of  $50  was  given  against  anv  railroad  company 

for  taking  more  than  a  fixed  rate  of  fare.     Fisher  v.  New  Yort* 

Central  Kailroad  Company,  46  N.  Y.  544.     "  The  omission  from 

the  statute  of  the  words,  '  for  each  and  every  offense,' "  say  the 

oonrt  in  that  case,  ^' shows  clearly  that  the   legislature  did  not 

intend  to  open  the  door  to  a  practice  adopted  in  a  case  originating 

in  another  part  of  the  State,  now  under  advisement  in  this  courts 

of  opening  a  book  account  of  penalties  accrued,  and  delaying  suit 

for  a  year  when  such  penalties  amounted  to  between  twenty  and 

thirty  thousand   dollars.     A  construction   permitting  this  would; 

defeat  the  intention  of  the  legislature,  which  was  to  suppress  tha 

extortion  by  prompt  prosecution,  by  enabling  parties  to  forbear 

suing  until  the  aggregate  penalties  amounted  to  a  large  sum,  and 

indnoe  others  to  do  as  one  of  the  plaintiffs  in  one  of  the  cases  now 

in  judgment  was  honest  enough  to  testify  he  did  ;  that  was,  to 

abandon  other  business,  and  spend  his  time  for  a  considerable 

period  riding  back  and  forth  from  Tonawanda  to  Buffalo  for  the 

purpose  of  earning  penalties." 

The  plaintiff  in  this  suit  has  brought  before  us  precisely  the 
oaae  presented  to  the  Court  of  Errors  and  Appeals  of  New  x  ork 
under  a  similar  statute.  The  decision  of  that  eminent  tribunal 
commends  itself  to  our  judgment  and  sense  of  justice.  To  allow 
a  person  to  open  a  book  account  of  penalties  at  an  insignificant 
way  station,  and  run  up  a  charge  of  $24,000  for  the  failure  of  tha 
conductor  to  announce  the  station,  or  the  length  of  stay,  of  which 
no  passenger  has  complained,  would  shock  the  conscience,  pervert 
ihe  intention  of  the  legislature,  and  turn  a  remedial  into  a  highly 
punitive  statute.  It  would  be  a  literal  construction  of  the  worda 
of  the  statute,  which  would  recall  the  similar  constniction  by  a 
somewhat  famous  judicial  tribunal  of  the  middle  ages  of  a  law 
making  it  a  capital  offense  to  shed  blood  in  the  street,  whereby  an 
unfortunate  leech  was  condemned  to  the  gallows  for  bleeding  hia 
apoplectic  patient  on  the  sidewalk  where  he  had  dropped  down. 
H  the  legislature  had,  in  the  act  before  us,  in  so  many  words 
anthorizea  what  the  plaintiff  has  done,  without  any  notice  to  the 
company,  it- would  be  difficult  to  sustain  the  constitutionahty  of 
the  statute ;  for  the  effect  would  be  the  imposition  of  an  exces- 
give   fine.     Const.,  Art.  1,  Sec.  16.     But   the  legislature   had   no 
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such  intention,  and  we  shall  not  press  the  language  used  so  as  to 
do  indirectly  what  oonld  not,  perhaps,  have  been  done  directly. 
The  statute,  both  upon  reason  and  authority,  admits  of  a  different 
construction.  We  are  of  opinion,  therefore,  tliat  only  one  penalty 
can  be  recovered  to  the  bringing  of  the  suit. 

The  causes  of  demurrer  assigned,  strictly  speaking,  do  not  cover 
the  grounds  of  our  decision.  But  the  statute  whicn  requires  that 
demurrers  shall  state  the  objection,  relied  on  applies  equally  to 
cases  at  law  and  in  equity.  Code,  Sec.  2934 ;  Kirtman  v,  Snod- 
grass,  3  Head,  370.  And  we  have  uniformly  held  that  when  a 
bill  contains  no  equity,  it  may  be  dismissed  although  the  causes  of 
demurrer  assigned  mav  not  cover  the  real  defects.  Lane  v.  Farmer, 
11  Lea,  5f)8,  677.  W^e  have  also  held  that  although  the  demurrer 
be  insufficient  because  bad  in  part,  yet  upon  an  appeal  from  the 
ruling  of  the  court  on  the  demurrer,  the  court  would  determine  a 
question  involved  in  the  suit  which  would  greatly  narrow  the  con- 
test, and  tend  to  the  speedier  termination  of  the  litigation.  Kiddle 
V.  Motley,  1  Lea,  468.  These  rules  equally  apply  to  an  action  at 
law,  the  statutes  regulating  the  demurrer  and*  the  appeal  being  the 
same. 

The  exceptions  to  the  report  of  the  referees  ^v^ll  be  sustained,  the 
judgment  of  tlie  court  below  reversed,  and  tlie  cause  remanded 
for  a  repletider  with  leave  to  the  defendant  to  move  to  strike  out 
all  the  counts  of  the  declaration  except  one  to  be  selected  by  the 
plaintiff,  and  with  directions  to  the  circuit  court  to  proceed  in 
accordance  with  this  opinion  by  striking  out  the  other  counts. 
The  defendant  will  pay  the  costs  of  this  court. 

TuRNET,  J. — This  action  involves  a  construction  of  three  con- 
aecutive  sections  of  the  act  of  1865-6,  Ch.  16,  brought  into  the 
Code  by  Sec.  4927,  a,  J,  c,  as  follows : 

"  It  snail  be  the  duty  of  each  conductor  or  other  employ^  on  any 
railroad  in  this  State  to  announce,  in  loud,  distinct  words,  for  each 
passenger  car,  the  stopping-place,  station  or  depot,  or  town  at 
which  each  piu^senger  train  stops,  or  shall  be  detained  for  any  pur- 

Sose,  and  also  the  time  such  car  or  passenger  train  will  stop  or  be 
etained. 
"  Every  railroad  company  shall  cause  each  passenger  car  to  be 
well  supplied  with  pure  and  wholesome  water,  and  in  cool  weather 
have  eacn  passenger  car  provided  with  comfortable  fires,  and  at 
night  furnished  with  sufficient  light  for  the  use,  comfort  and  con- 
venience of  the  passengers. 

"  Upon  tlie  failure  oi  the  railroad  company,  during  any  trip  of 
the  passenger  cars,  to  comply  strictly  with  any  of  the  provisioDB 
of  the  two  preceding  sections  of  this  act,  then  such  railroad  com- 
pany shall  forfeit  and  pay  the  sum  of  $100,  recoverable  before 
any   court  having  jurisdiction  thereof,  one-half  to  be  paid  to  the 
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person  siiing,  the  other  half  to  the  common  school  fund  of  the 
State." 

To  correctly  get  at  and  understand  the  object  of  the  legislature, 
it  ia.  necessary  to  keep  in  mind  the  wording  of  this  statute  as  con- 
nected   provisions  throughout.      It  applies  alone    to  ""^ passenger 
train^y     It  contemplates  the  convenience  and  comfort   of  pas- 
sengers only.    The  object  of  calling  the  names  of  depots,  stations, 
etc.,  can  reasonably  have  the  two  objects,  one  to  keep  the  pas- 
senger advised  of  the  fact  that  his  destination  has  been  reached, 
the  other  to  inform  strangers  of  the  points  on  the  roads,  with  per- 
haps the  additional  purpose  of  advising  passengers  whether  they 
will  have  time  to  leave  the  cars  and  return  for  a  continuation  of 
the  trip.     Persons  not  passengers,  and  not  desiring  to  be  so,  can 
have  no  interest  in  the  performance  of  or  the  failure  to  perform 
the  duties  defined.     Tating  the  entire  law,  and  construing  it  as  a 
whole,  I  entertain  no  doubt  of  the  correctness  of  this  construction. 
.  Would  any  one  suppose  the  legislature  had  anv  intention  to  pro- 
vide for  the  comfort,  thirst  or  warmth  of  one  wlio  might  be  loiter- 
ing about  depots,  or  tliat  it  designed  to  furnish  such  an  one  lights 
at  night  from  the  lamps  of  tlie  train  ? 

The  term  ^^  the  person^^'^  employed  in  the  third  section,  relates  to 
the  passengers,  and  means  the  passenger  suing.  While  I  think  the 
legislature  possessed  tlie  power  under  the  constitution  to  pass  the 
law,  I  also  think  that  it  must  be  so  construed  as  to  be  confined  to 
its  effects  upon  passengers,  or  those  who  propose  to  be  such  in 
good  faith,  and  for  the  purpose  of  going  from  point  to  point  along 
the  line  of  the  particular  road  as  travelers,  and  not  to  include  such 
as  travel  solely  for  the  purpose  of  speculation  or  profit  to  be 
derived  from  eavesdropping  or  playing  the  parts  of  spies  or  detec- 
tives ;  and  that  therefore  the  party  suing  must  show  that  he  was 
or  intended  to  be  such  passenger,  and  was  not  traveling  for  the 
disreputable  purposes  indicated,  and  did  not  enter  the  train  with  a 
view  to  them. 

The  declaration  should  aver  that  the  person  suing  was  a  pas- 
aenger,  or  purposed  to  be  one  at  the  time  and  place  of  omission. 
Cooke,  op.  J.,  concurs  in  this  opinion. 

Freeman,  J. — This  action  is  brought  by  plaintiff  to  recover  pen- 
alties imposed  by  the  act  of  1865-6,  for  failure  of  the  conductor 
or  other  employ^  of  the  company  to  announce,  on  its  passenger 
train,  at  the  Paducah  junction,  a  stopping-place  of  said  road,  the 
station,  and  the  time  the  train  would  stop  or  be  detained.  The 
declaration  contained  240  counts,  each  lor  a  distinct  failure  of 
duty.  The  defendant  demurred  to  the  declaration,  and  stated  two 
;ri'ounds  of  demurrer  :  First,  that  the  penalty  sued  for  was  uncon- 
Ktltutional ;  and  second,  that  the  person  upon  whom  the  duty  is 
imposed  by  the  law  can  alone  be  held  responsible  for  its  non-per- 
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f  ormance — a  corporation  a^gre^ate  being  incapable  of  incnrriiiff' 
the  penalty  or  being  sued  tnereior.  The  demurrer  -was  sustained 
by  tne  circuit  judge,  and  the  defendant  appealed. 

The  act  of  1865  is  one  of  a  series  of  acts  of  our  legislature 
passed  under  the  police  power  to  regulate  the  conduct  of  railroads, 
for  the  safety,  convenience  and  comfort  of  the  traveling  public 

The  first  section  requires  persons  who  sell  tickets  to  passengeis 
at  any  station  to  open  their  offices  an  hour  before  the  time  of 
departure  of  trains,  and  for  failure  to  comply  with  this  require- 
ment the  delinquent  is  subjected  to  indictment  or  presentment^ 
and  on  conviction  is  to  be  fined  not  less  than  twenty  nor  more 
than  fifty  dollars. 

Sec.  2,  Code,  Sec.  4927,  J,  is :  "  It  shall  be  the  duty  of  each  con- 
ductor, or  other  employ^  on  any  ndlroad  in  this  State,  to  announee 
in  loud  and  distinct  words,  for  each  passenger  car,  the  stoppin^^ 
place,  station  or  depot  or  town  at  whicn  each  car  or  passenger  tnun 
stops,  or  shall  be  detained  for  any  purpose,  and  also  the  time  such 
cax  or  passenger  train  will  stop  or  be  detained." 

The  next  proviision  is  one  regulating  the  fires,  water  and  liglit* 
at  night  on  said  cars. 

The  next  section,  4927,  d,  is  :  "  Upon  failure  of  any  railroad  com- 
pany, during  any  trip  of  the  passenger  cars,  to  comply  strictly 
with  any  of  the  provisions  of  the  two  preceding  sections  of  this 
act,  then  such  railroad  company  shall  forfeit  and  pay  the  sum  of 
$100,  recoverable  before  any  court  having  jurisdiction  thereof,  one- 
half  to  be  paid  to  the  person  suinff,  and  the  other  half  to  go  to  the 
common  school  fund  bf  the  State. 

This  statute  is  deafly  a  command  of  the  lepslature,  demanding 
obedience  on  the  part  of  the  railroad  companies,  and  if  within  the 
constitutional  competency  of  that  body,  it  is  to  be  construed  and 
enforced  as  any  other  enactment.  We  must  first  ascertain  its 
meaning,  and  then  see  that  it  be  enforced  as  enacted.  That  mean- 
ing is  to  be  ascertained  from  the  language  used,  giving  it  the  ftir 
and  natural  construction  which  the  words  usually  have  in  our 
language.  There  is  no  difficulty  in  doing  this  here,  as  there  am 
no  words  of  doubtful  import ;  all  are  reMily  understood. 

It  is  clear  these  provisions  were  intended  to  be  penal ;  that  is, 
the  money  to  be  paid  on  violation,  when  suit  is  successfully  prose- 
cuted, was  intended  as  a  punishment  for  the  breach  of  the  law.  It 
is  certain  it  was  not  intended  to  be  compensatory  in  any  sense, 
because  an  arbitrary  amount  is  fixed  for  any  case,  and  one-half 
only  goes  to  the  party  suing,  the  other  to  the  common  school 
fund. 

What,  tlieu,  is  tlie  iiieitning  of  the  provisions  of  Sec.  4927,  b  t  It 
requires,  in  plain  terms,  that  the  conductor  or  other  employ^  of 
the  road  shall  announce,  as  required,  for  each  passenger  car,  the 
stopping-place,  station  or  depot  at  which  each  car  or  passenger 
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train  stops,  or  shall  be  detained  for  any  purpose,  and  the  time 
such  train  will  stop.     This  is  too  plain   to  be  misunderstood* 
Whenever  a  train  stops  at  a  station,  depot  or  town,  this  announce- 
ment must  be  made,  or  the  statute  is  not  obeyed.     It  is  violated 
by  any  failure.     Such  violation  may  take  place  at  any  station  on  a 
trip  from  one  point  of  departure  to  the  destination  of  the  train 
Inhere  the  train  may  stop.     Ordinarily  it  can  only  occur  on  the 
same  trip  but  once  at  the  same  station,  as  the  train  can  only  pass 
that  place  opce  on  a  trip.     The  language  of  the  section  imposing 
the  penalty  is :     "  Upon  failure  of  any  railroad  company  auring 
any  trip  of  the  passenger  cars  to  comply  strictly  with  any  of  the 
provisions  of  the  preceding  sections,  tnen  the  company  shall  for- 
jeit  and  pay  the  sum  of  $100,  recoverable  before  any  court  having 
jnrifidiction  thereof,  one-half  to  be  paid  to  the  person  suing,  and 
the  other  half  to  go  to  the  common  school  fund." 

What  is  the  requirement  that  must  be  strictly  complied  with  ? 
The  conductor  or  other  employ^  on  any  railroaa  is  to  cmnotmce 
in  loud  and  distinct  worda^for  ea^ch  passenger  ca/r^  the  stoppvng- 
placej  station^  or  depot  or  townj  at  which  each  car  or  passenger 
train  stops,  or  shall  oe  detained  for  any  purpose,  and  also  the  time 
such  car  or  passenger  train  will  stop  or  be  detained. 

This  duty  is  so  plainly  written,  tnere  can  be  no  misunderstand- 
ing it,  that  the  announcement  must  be  made  of  '^  the  stoppings 
l^aoe,  station,  or  depot  or  town  at  which  ea^h  car  or  passenger 
train  stops."  Whenever  a  place,  station,  depot  or  town  is  stopped 
at  by  a  car  or  passenger  train,  the  duty  must  be  performed.  To 
comply  with  this  law  at  any  station  where  such  stoppage  takea 
place,  the  announcement  must  be  made.  This  is  too  clear  tor  argu- 
ment. Suppose,  for  instance,  on  any  trip  from  one  point  to 
another,  at  one-half  the  stations  or  stopping-places  the  announce- 
ment is  made,  the  other  half  not :  it  cannot  be  doubted  that  the 
law  has  been  complied  with  half  the  time,  and  the  other  half  has 
been  violated — ^if  six  stations,  the  law  will  have  been  complied 
with  three  times,  no  one  can  doubt — but  it  is  equally  certain  at 
the  other  three  stations  has  not  been  obeyed  ;  compliance  and  non- 
compliance are  precisely  the  opposites  each  of  the  other — what,  if 
•    done,  is  compliance,  if  omitted,  is  non-compliance. 

When  is  the  penalty  or  forfeiture  incurred  ?  is  the  next  ques- 
tion. The  language  of  this  statute  must  be  taken  in  its  ordinary 
and  well-understooa  meaning,  and  when  this  is  seen,  it  must  be 
held  to  be  the  intention  of  tne  legislature,-  and  so  enforced.  If 
this  be  not  the  rule,  then  the  legislature  may  say  one  thing  and 
the  courts  say  another,  and  the  citizen  could  never  know  what  he 
must  do  or  avoid  until  the  courts  have  said  what  it  means. 

The  language  is,  and  the  mandate  is,  unmistakable,  "  upon  f  ail- 
nre  to  comply  strictly  with  any  provision  of  the  two  preceding 
sections  (the  other  not  being  before  us,  the  one  quoted  being 
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alone  involved),  then  snch  railroad  company  shall  forfeit  and  pay 
the  sum  of  $100,  and  that  on  any  trip.  This  is  as  plain  as  the 
other.  It  is  the  moment  there  is  a  failure  to  comply  strictly  the 
forfeiture  is  incurred — then  the  right  accrues  to  some  i>ne  tt*  sue. 
There  can  be  no  doubt  of  this  proposition. 

Now,  suppose  a  failure  at  the  fii"st  three  stations  on  a  trip :  at 
the  first  a  passenger  stops  supposing  the  train  will  remain  fifteen 
minutes,  but  it  leaves  in  five,  and  he  is  left.  He  immediately  sues 
the  company  before  a  justice  of  the  peace,  and  so  on  at  each  ste- 
tion  the  same  thing  occurs :  what  shall  be  the  measure  of  recov- 
ery? Can  each  recover  the  $100?  If  so,  why?  Because  the 
forfeiture  of  that  sum  had  been  incurred  the  moment  the  act  is 
not  complied  with.  It  is  impossible  to  avoid  this  result  unless  tou 
hold  that  the  first  man  that  sues  is  to  recover  $100,  and  this  ^aJJ 
cover  all  subseauent  violations.  If  this  rule  be  adopted,  then  how 
far  shall  it  reacii,  and  what  length  of  time  shall  it  cover? 

If,  however,  all  three  can  recover,  that  is,  each  for  a  single  com- 
pleted act,  then  we  are  compelled  to  sav  the  company  has  violated 
the  law  three  thnes,  each  lailure  a  violation,  wnen  sued  for  the 
act  by  different  individuals  at  different  times ;  and  as  any  man  can 
sue  for  the  penaltv,  on  the  view  of  two  of  the  judges,  my  brothew 
Cooper  and  the  dnief  Justice,  why  one  man  may  not  recover  on 
different  causes  of  action  complete  of  themselves,  as  well  as  a 
dozen  separate  individuals,  is  wnat  I  am  imable  to  see,  even  shonld 
he  be  required  to  sue  in  separate  actions.  A  man  has  six  different 
notes  due  for  $100  each.  If  he  assigns  them  to  six  different  men, 
each  may  sue  on  the  note  he  has,  because  it  is  a  complete  canse  of 
action.  But  the  theory  of  my  brother  Cooper,  if  applied  to  snch 
a  case,  would  hold  that,  if  he  sued  himself,  he  could  only  recover 
on  one  note,  and  the  others  be  for  nothing  held.  I  know  mj 
brethren  would  not  hold  this,  but  the  logic  oi  the  opinion  involves 
it,  or  else  you  must  show  an  element  differentiating  the  case  before 
us  from  the  one  supposed.  None  can  fairly  be  shown,  as  I  think. 
The  note  is  but  an  obligation  to  pay,  say  $100,  and  gives  a  com- 
pleted right  to  that  sum  in  the  holder,  because  the  law  will 
enforce  it,  and  gives  the  right  of  recovery  on  it.  The  same  is  the 
case  here  ;  the  law  gives  the  right  to  recover  $100  for  each  failure 
to  comply  with  the  statute.  It  is  to  be  recovered  as  penalties  are 
recoverea  bv  the  old  action  of  debt  at  common  law  with  us  in 

ft.' 

both  cases,  on  the  statement  and  proof  of  the  facts  of  the  case, 
showing  the  le^al  right. 

Let  us  look  lor  a  moment  at  the  principle  held  by  die  opinion 
of  my  brethren  Cooper  and  Deadenck,  as  given  in  the  syllabus  of 
his  opinion,  drawn  by  Judge  Cooper :  U  is,  "  Under  the  act  of 
1865  (Rev.  Code,  Sec.  4927,  5,  c  and  ef),  which  makes  a  railroad 
company  liable  to  forfeit  and  pay  a  penalty  of  $100  upon  a  failure 
of  the  company,  during  any  one  trip  of  the  passenger  cars,  to 
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announce  the  stopping-place  or  station  at  which  the  train  stops, 
only  one  penalty  can  be  recovered  up  to  the  time  of  bringing  tne 
suit."  Tnat  is  to  say,  only  one  penalty  can  be  recovered  for  240 
failures,  as  in  this  case,  feut  in  this  case  the  judgment  is  that  he 
may  recover  $100,  and  may  select  any  one  count  oi  his  declaration, 
an<l  recover  on  that  if  he  prove  his  case. 

I  submit  that  if  any  plain  man  should  read  the  statute,  and  then 
^lat  is  thus  held,  if  he  would  not  be  compelled  to  conclude  that 
in  tills  case  the  legislature  had  enacted  one  thing  and  the  court 
another.  To  test  this :  if  under  the  common  law  doctrine  of 
iniplied  repeals  of  statute,  by  approximately  enacting  a  different 
rule,  the  legislature  had  enacted  that  for  every  failure  to  announce 
the  station  where  a  train  stops  on  a  trip,  the  company  shall  forfeit 
and  pay  $100  to  whoever  shall  sue  for  the  same,  and  then  a  subse- 

gnent  legislature  should  enact  a  law,  "  Be  it  enacted^  etc,,  that 
ereafter  when  a  railroad  company  shall  fail  on  any  trip  to 
announce  the  station  whenever  the  train  shall  stop,  that  ^100  shall 
be  forfeited,  and  recovered  by  whoever  may  sue,  and  this  shall  be 
for  all  failures  incurred  before  bringing  suit,"  if  the  latter  statute 
would  not  be  a  repeal  of  an  essential  feature  of  the  former  ?  If 
not,  it  is  because  the  language  of  the  statute  cannot  be  antagon- 
ized or  inconsistent  wim  another,  as  I  think..  My  learned 
brethren  see  clearly,  no  doubt,  the  grounds  of  these  views,  but  I 
am  unable  to  make  consistepcy  with  the  statute  out  of  these. 

The  logical  result  of  this  opinion  is,  that  a  hundred  violations  of 
the  requirement  of  the  statute,  or  rather.  240,  as  in  this  case,  only 
incurs  one  penalty,  where  one  man  sues  for  the  failure  to  comply 
with  the  statute.  Concede  that  as  now  settled,  and  I  ask,  how 
will  it  be  if  240  should  each  sue  in  separate  caises }  Again,  how 
is  it  that  one  case  of  violation  to  be  selected  by  plaintin,  and  he 
recover  for  that?  Is  that  one  violation  anymore  heinous  than  the 
other  two  hundred  and  thirty-nine?  If  so,  why  and  how?  Shall 
one  violation  give  a  penalty  of  one  hundred  dollars,  and  240  no 
more? 

But  the  result  of  that  opinion  goes  even  further  necessarily,  for 
it  involves,  and  it  cannot  be  avoided  or  evaded,  the  proposition 
that  these  separate  violations  may  occur,  and  did  in  this  case  neces- 
sarily occur,  on  separate  trips  of  the  trains,  for  the  train  could 
only  pass  and  stop  once  on  each  trip,  or  on  a  single  trip,  and  so  we 
have  the  statute  practically  to  mean  that  the  railroad  companies 
may  violate  the  statute  every  day  of  the  year,  or  even  for  five 
years  (for  if  two  hundred  ana  forty  times  incurs  but  one  penalty, 
a  thousand  would  incur  no  more),  and  yet  pay  only  one  hundred 
dollars,  certainly  in  the  case  where  one  man  shall  sue  for  the  violar 
tions,  or  how  it  would  be  if  a  man  should  sue  in  each  case,  I  am 
not  able  to  say,  and  think  my  brethren  will  find  it  difficult  to  telL 
One  violation  incurs  the  same  penalty  as  two  hundred  and  forty, 
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and  of  necessity  it  follows  a  thousand  woald  give  the  same  result 
The  result  is,  as  I  think,  the  statute  .is  practically  rc^jwaled.     It 
might  be  interesting  to  settle  the  question  suggested    as   to  what 
would  be  the  result  if  a  separate  person  should  sue  for  each  viola- 
tion or  failure  to  comply  with  the  law.    As  to  the  New  York  cases 
cited,  I  have  but  to  say  that  tlie  case  of  Fisher  t\  New  York  Cen- 
tral Kailroad,  46  N.  V.,  644-8,  I  have  examined,  and    I   see  no 
similarity  in   the   two   statutes,  nor  objects   and   purposes.     The 
opinion  of  the  court  in  that  case,  as  expressed  in  tne  reas^>ning  oi 
the  judge  on  such  a  case  as  is  now  under  consideration,  sustains 
precisely  the  views  I  have  maintained,  for  which  numerous  cases 
are  cited.     Tlie  statute  involved  was  held  to  be  a  remedy  given  to 
encourage  parties  to  sue  who  had  been  compelled  to  pay  over  fare, 
and  the  fifty  dollars  compensation  to  encourage  suit  for  this  pur- 
pose.    No  such  feature  is  found  in  this  statute,  no  such  purpose 
to  be  subserved. 

I  have  only  to  say,  that  with  proper  deference  and  respect  for 
the  courts  oi  a  sister  State,  they  are  no  authority  w^hen  I  am 
called  on  to  construe  an  act  of  my  own  State  legislature,  if  they 
require  me  to  disregard  the  plain  language  of  that  body.  If  any- 
thing in  the  cases  cited  does  sustain  the  view  combatted  (as  I  do 
not  think  they  do  when  taken  in  connection  with  the  cases  then 
xmder  consideration),  tliey  are  simply  unsound ;  my  judgment  does 
not  approve,  and  I  am  compelled  to  stand  by  my  ovrn  opinimi. 
The  consideration  that  I  have  felt  of  most  weight  in  this  case  is, 
that  so  far  as  the  plaintiff  is  concerned,  there  is  no  merit  in  it,  and 
a  large  recovery  would  be  had  on  my  view  of  the  law.  But  the 
answer  is,  that  there  is  no  merit  in  the  same  sense  in  any  case 
where  a  common  informer  sues,  as  in  all  cases  of  a  qui  tarn  action. 
But  this  consideration  loses  all  its  force  when  we  remember  that 
no  penalty  can  ever  be  recovered  if  the  law  has  not  been  violated. 
The  violation  is  the  act  of  the  defendant,  and  why  a  railroad  cor- 
poration shall  violate  a  plain  law,  and  then  not  pay  the  penalty 
imposed  by  law,  and  to  the  party  the  law  gives  that  penalty,  I  do 
not  see.  If  the  party  fails  to  prove  a  violation,  he  will  pay  costs 
and  attorney's  fees  for  his  pains.  If  he  proves  the  violation,  th«i 
the  recovery  is  legally  due,  and  I  will  give  it.  If  tlie  statute  ifi 
not  a  good  one,  let  the  legislature  change  or  repeal  it.  But  until 
then  it  must  be  enforced,  or  the  law  of  the  land  is  trampled  under 
foot.  I  cannot  assent  to  such  a  result,  whether  the  amount  be 
great  or  small ;  nor  does  this  affect  the  proper  legal  result  the 
weight  of  a  feather.  I  but  add,  that  I  am  equally  clear  that  the 
demurrer  does  not  raise  the  question  on  which  the  court  has  acted, 
and  that  we  ought  not  to  have  decided  anything  except  what  the 
court  below  had  ruled  on. 

A  word  only  as  to  the  view  maintained  by  Judges  Tumey  and 
Cooke.     It  is,  as  I  understand  it,  that  the  penalty  is  given  for  the 
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l>enefit  of  the  passengers  on  the  cars  alone — certainly  that  none 

but  a  passen^r  can  sue.     This  ranst  go  on  the  idea  that  the  pas- 

fienger  who  is  inconvenienced  by  the  failure  to  comply  with  the 

regulations  required  by  the  statute  is  wronged,  and  has  his  remedy 

to  redress  this  wrong.     But  it  is  also  held  that  only  one  can  sue, 

and  not  every  passenger,  or  every  one  injured.     The  last  would 

have  led  to  consequences  that  could  not  be. justified — that  is,  if 

any  passenger  couid  sue.    It  might  be  worse  than  the  present  case 

on  the  companies.    This  view  seems  to  me  not  sustained  either  on 

principle  or  from  the  language  of  the  statute.     The  language  is, 

the  company  failing  to  comply  "  strictly  with  the  provisions,"  shall 

forfeit  and  pay  the  sum  of  one  hundred  dollars,  recoverable  before 

any  court  having  jurisdiction  thereof,  one-half  to  bp  paid  to  the 

person  suing,  and  the  other  half  to  go  to  the  common  school  fund 

of  the  State."     How  this  language  is  to  be  limited  so  that  only  a 

passenger  can  sue,  I  am  unable  to  see.  The  statute  is  either  a  penal 

one,  or  is  intended  to  be  compensatory  to  passengers  injurea.     K 

penal,  then  it  would  be  a  requirement,  as  I  think,  never  heard  of 

Def  ore  in  such  a  statute,  that  only  a  passenger  on  the  train  should 

be  entitled  to  enforce  it.     They  generally  would  be  the  persons 

least  likely  ever  to  do  so  of  all  others,  as  such  passenger  would  not 

probably  live  at  or  desire  to  remain  at  the  station  long  enough  to 

prosecute  such  a  suit. 

But  if  it  be  compensatory,  which,  I  take  it,  is  the  view  under- 
lying the  opinion,  then,  on  what  principle  it  can  be  given  to  only 
one  man  is  beyond  my  ken  to  see.  Who  shall  it  be  ?  The  first 
man  that  sues?  It  maybe  he  is  a  man  not  injured  in  the  slightest 
The  station  may  be  his  home,  and  he  ready  to  step  out  without 
notice.  Biit  why  the  first  man  that  sues  shall  be  alone  entitled  to 
compensation  for  a  wrong  equally  affecting  all  the  other  passengers 
desiring  to  stop  at  that  station,  it  would  be  difficult  to  see.  Why 
the  compensation  should  be  iust  one  hundred  dollars,  one-half  to 
the  first  man  that  sues,  and  the  other  to  the  common  school  fund, 
is  still  more  difficult  to  see.  The  "  common  school  fund,"  I  take 
it,  is  not  likely  to  be  injured  by  any  failure  to  comply  with  the 
Teqnirements  of  the  statute ;  why  give  compensation  to  it  ?  It  is 
not  a  passenger. 

I  only  add,  that  it  is  obvious  the  views  of  the  two  opinions  are 
entirely  antaigonistic  to  each  other.  The  one  holds  the  statute 
penal,  the  other  compensatory.  If  the  first  be  correct,  the  diffi- 
culty is,  why  confine  the  right  to  sue  to  a  passenger?  If  the  latter, 
then  why  to  the  first  man  that  sues,  and  give  half  the  recovery  to 
the  "  common  school  fund  "  that  is  entitled  to  no  compensation, 
and  then  only  allow  compensation  to  one  man,  while  others  equally 
injured  go  uncompensated  ? 
For  these  reasons  I  am  compelled  to  dissent  from  both  views. 
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Statator  J  Obligation  to  Stop  at  Stations.— The  reader  i&  referred  to  the 
followine  authorities  upon  the  subject  of  the  obligation  of  a  railroad  com* 
pany  under  express  statutory  provisions  to  stop  its  trains  at  certain  atationa 

State  V,  Ni  w  Haven  &  Northampton  Co.,  43  Conn.  851;  N.  B.  &  N,  Co.  i?. 
Hamersley,  2  Am.  &  Eng.  R.  R.  Gas.  418;  Penn.  Co.  v.  Wentz,  3  Aul  A 
Eng.  B.  R.  Cas.  478;  Chicago  &  Alton  R.  Co.  v.  Pierson.  Id  Am.  &  Eng.  B, 
R.  Cbb,  156;  Chicago  &  Alton  R.  Co.  v.  People,  13  Am.  &  Eng.  R.  B.  Cbs.48; 
Atty.-GenL  v,  Erie  &  Kalamazoo  R.  Co.,  16  Am.  &  Eng.  R.  B.  Gaa.  662. 


Illinois  Central  K.  Co 

V. 

Stons  et  al. 
(Advance  Case,  U.  S,  Circuit  Court,  S.  D,  MieaiMt^Ofpi,  1884.) 

A  railroad  company — ^purchaser  of  another  railroad — ^having  reeeiTad  a 
charter  from  the  State  through  which  the  latter  ran,  oonditionuly  upon  ill 
payment  to  the  State  of  the  debts  of  the  purchased  rcMid,  became  thus  a 
piurty  to  a  contract  to  which  the  State  was  the  other  party,  and  any  IswcC 
the  State  subsequently  made  restraining  the  company  in  its  rights  under 
the  charter  is  '*  a  law  impairing  the  obligation  of  contracts, **  and  theie- 
fore  void. 

The  right  to  fix  and  regulate  the  rates  to  be  charged  for  the  tnuupoctik- 
tion  of  persons  and  property  is  not  incidental  to  the  police  power  of  tihe 
State,  and  an  act  making  it  lawful  for  a  railroad  company  to  nx  and  regor 
late  its  own  charges  is  a  contract  whose  obligation  the  legislatore  ctonot 
impair  by  regulation  of  such  rates. 

The  act  of  the  Mississippi  legislature  of  March  11,  1884,  rwilatiiif  tfae 
rates  of  transportation  of  railroads,  is,  so  far  as  it  relates  to  uie  Mobde  ft 
Ohio  R.  Co.,  a  railroad  incorporated  in  several  States,  and  running  thereiii^ 
a  regulation  of  inter-State  commerce,  and  void. 

Sur  motion  for  a  preliminary  injunction. 

Hill,  J. — The  (questions  now  presented  for  decifiion  arise  upon 
complainant's  motion  for  a  preliminary  injunction  to  restrain  the 
defendants,  as  railroad  commissioners  tor  the  State  of  Mississippi, 
from  in  any  way  interfering  with  the  complainant  or  its  a^entB  in 
the  management  and  business  of  operatmg  its  railroad.  The 
questions  presented  have  been  most  aoly  and  exhaustively  argued 
by  the  distinguished  and  learned  counsel  on  both  sides,  and  are 
questions  of  momentous  importance  to  the  people,  and  to  the 
commercial  interests  of  the  country  at  large,  as  well  as  to  the  com- 
plainant, and  all  whose  interest  it  represents.  The  facts  set  forth 
m  the  bill,  not  being  controverted,  for  the  purposes  of  the  motion 
are  to  be  taken  to  be  true.  These  facts,  so  far  as  they  relate  to 
the  questions  now  to  be  decided,  are,  in  substance,  as  follows : 

"  The  complainant  corporation  was  created  by  an  act  of  the 

legislature  of  the  State  of  Illinois,  and  is  the  owner  of  and  oper- 

*  ates  the  Illinois  Central  Railroad,  and  its  branches  and  eooiieo- 
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tdons,  running   north  from  the   city   of  Cairo,   in   the  State  of 
Illinois,  and  is  tl>e  lessee  of  and  operates  the  Chicago,  St.  Louis 
&  New  Orleans  Railroad  and  its  branches,  extending  south  from 
Cairo  to  the  city  of  New  Orleans,  in  the  State  of  Louisiana.    The 
Chicago,  St.  Louis  &  New  Orleans  Kailroad  Company  is  a  corpo- 
ration created  by  the  legislature  of  the  States  of  Louisiana,  Mis- 
Bis«ippi,  Tennessee,  and  Kentucky,  as  a  continuous  line  of  railroad 
communication  between  the  cities  of  New  Orleans  and  Cairo,  and 
tbere  to  connect  with  the  Illinois  Central  Kailroad  and  its  branches 
and  connections,  so  as  to  afford  a  connected  line  of  transportation 
for  persons  and  commercial  commodities  from  the  city  of  New 
Orleans,  and  its  commercial  connections  on  the  Mississippi  River, 
Gulf  of  Mexico,  and   railway  connections,  and  all  intermediate 
connections  by  railroad  or  water,  from  New  Orleans  to  the  termi* 
nus  of  the  Blmois  Central  Railroad,  its  branches  and  connections, 
thus  affording  a  great  commercial  highway  from  the  gulf  on  the 
south  to  the  lakes  on  the  north." 

The  bill  further  alleges  that  the  purpose  of  those  who  built  this 
extensive  channel  of  commercial  communication,  and  the  United. 
States,  the  States,  the  counties,  and  the  people,  who  have  contrib- 
uted thereto,  and  which  they  would  not  otherwise  have  done,  was 
to  establish  a  highway  for  the  transportation  of  persons  and  arti- 
cles of  coimnerce  for  the  benefit  of  themselves  and  all  others  who 
might  desire  to  avail  themselves  of  this  means  of  rapid  transit  from 
one  part  of  the  United  States  to  another,  and  to  other  parts  of 
the  world,  and  over  which  hundreds  of  thousands  of  persons  and 
many  millions  of  property  are  constairtly  being  transported,  and 
have  been  for  years  past,  without  interruption  from  any  State 
aathoritv,  until  recently. 

The  bill  further  states  that  the  Chicago,  St.  Louis  &  New 
Orleans  Railroad  Company  became  the  owner  by  purchase,  under 
the  decrees  of  this  court,  of  the  Mississippi  Central  Railroad  and 
of  the  New  Orleans,  Jackson  &  Great  Northern  Railroad,  and  all 
the  property  connected  therewith  owned  by  said  railroad  com- 
panies ;  the  former  extending  from  Canton,  in  the  State  of  Mid- 
Bissippi,  to  Cairo,  in  the  State  of  Illinois,  passing  through  the 
States  of  Tennessee  and  Kentucky,  and  the  latter  from  New 
Orleans,  in  the  State  of  Louisiana,  to  Canton,  in  this  State,  both 
being  inter-State  railroads ;  and  by  said  purchase  became  vested 
with  all  the  rights  and  privileges  of  the  debtor  corporations,  the 
gales  having  been  made  to  satisfy  debts  owing  by  said  corporations 
respectively.  That  as  a  condition  upon  which  the  corporate 
powers  were,  by  the  legislature  of  the  State  of  Mississippi,  granted 
to  the  Chicago,  St.  Louis  &  New  Orleans  Railroad  Company,  it 
was  required  of  said  corporation  that  it  would  pay  to  the  State 
all  the  indebtedness  due  from  said  corporations  whose  property 
and  rights  had  been  so  purohased,  and  for  which  said  purouaser 
18  A.  A;  K  R.  Cat.— 87. 
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J  -waa  not  responsible,  and  which  payment,  to  the  amoiint  of  $158,- 
978.82,  has  been  made ;  that  under  the  chartered  nghta  so  prn-- 
ehased,  and  the  act  cf  incorporation,  it  is  expressly  granted  to  said 
corporation  the  right  and  power  to  adapt,  establisli  and  cliange  at 
pleasure  a  tariff  of  charges ;  that  the  same  right  and  power  -iras 
granted  to  the  debtor  corporations  which  was  so  purchased  by 
complainant's  lessor,  together  with  the  right  and  power  to  selert 
all  necessary  officers,  agents  and  employes,  and  to  control  and 
manage  and  operate  said  railroad,  and  all  the  business  and  prop- 
erty connected  therewith.  ,     o  *  ir 

The  bill  further  charges  tliat  the  legislature  of  the  State  oi  ^ 

mssippi,  on  the  11th  day  of  March,  1884,  parsed  an  art,  which  has 

been  approved  by  the  governor  of  said  State,  entitled  '  An  Act 

to  Provide  for  the  Eegulation  of  Freight  and  Passenger  Itates  on 

Eailroads  in  this  State,  and  to  Create  a  Commission  to  Supemae 

the  Same,  and  for  Other  Purposes ; "  tliat  under  the  provisioa  ot 

this  act  the  defendants  have  been  appointed  and  commissioned  as 

such  commissioners,  and  have  entered  upon  the  disdmge  of  tbeir 

duties  as  such,  and  threaten  to  interfere  with  the  rigbte  pf  wm- 

plainant,  to  which  it  has  succeeded  as  such  lessee,  and  which  have 

been  enjoyed  and  exercised  bv  those  whose  rights  complaiMnt 

has  purchased,  for  a  quarter  of  a  century,  without  just  complaint, 

which  interference,  it  is  alleged,  if  permitted,  will  greatly  inpre 

and  embarrass  complainant  in  the  management  and  control  ot  aw 

railroad,  and  the  transportation  of  persons  and  freight  over  tde 

same,  in  violation  of  the  just  rights  and  privileges  so  P«rchas«l 

and  granted,  and  in  violatibn  of  and  in  conflict  with  tiie  Consth 

tution  of  the  State  bf  Mississippi  and  of  the  United  Stat^.and 

from  doing  which  the  bill  prays  the  defendants  may  be  restrained 

«nd  enjoined  by  the  decree  of  this  court.  ,   . 

Whether  the  act  of  the  legislature  creating  the  commisoon, 
«nd  givmg  it  the  powers  and  imposing  the  duties  therein  pr^ 
vided!  is  wise  or  unwise,  on  the  one  hand,  or  whether  the  actsol 
the  complainant  intended  to  be  controlled  by  it  are  rost  grounflfl 
of  complaint,  on  the  other,  are  questions  over  which  this  comt 
wiU  not  undertake  to  decide.  The  only  question  is,  did  the  Imb- 
lature  have  the  power  and  authority,  under  the  Constitution  of  the 
State  of  Mississippi  and  the  United  States,  to  enact  the  law  ?  Ur, 
to  state  the  question  in  other  words,  do  any  of  the  provisions  ot 
the  act,  and  if  so,  which  of  them,  violate  or  conflict  with  wiy  ot 
the  provisions  of  both  or  either  of  these  constiimtions*  If  tbey 
do  not,  then  the  act  must  be  maintained,  and  the  complainwil^  it 
suffering  a  wrong,  must  apply  to  the  legislature  f or  rehef ;  but  u 
they  dofthen  the  act,  so  far  as  it  does  violate  any  of  theae  consh- 
tutional  rights,  must  be  declared  void,  and  treated  as  if  the  act 
had  never  Deen  passed.  ,._  .  , 

It  is  a  weU-established  and  cardinal  rule,  as  expressed  by  Olnet 

\ 
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JtiBtdce  Marsliall  in  the  case  of  Fletcher  v.  Peck,  6  Cranch,  87 — 
*'  That  the  question  whether  a  law  be  void  for  its  repugnancy 
to  tlie  constitution  is  at  all  times  a  question  of  much  delicacy, 
whieli  ought  seldom,  if  ever,  to  be  decided  in  the  affirmative  in 
doubtful  cases.     The  court,  when  impelled  by  duty  to  render 
sucli  a  judgment,  would  be  unworthy  of  his  station  could  he  be 
unmindful  of  the  obligation  which  that  station  imposes.     But  it 
is  not  on  slight  implication  and  vague  conjecture  that  the  legisla- 
ture is  to  be  pronounced  to  have  transcended  its  powers,  and  its 
acts  to  be  considered  as  void.     The  opposition  between  the  con- 
stitution and  the  law  should  be  such  tnat  the  judge  feels  a  strong 
conviction  of  their  incompatibility  with  each  other." 

But  when  the  judicial  mind  is  clearly  satisfied  of  the  repug- 
nancy of  the  legislation  to  the  constitution,  the  fundamental  law, 
then  the  court  has  no  alternative  but  to  so  declare  it,  and  to  hold 
the  act  of  the  legislature  void.  Another  rule  is,  that  when  there 
are  different  and  distinct  provisions  in  an  act,  and  some  of  them 
are  in  conflict  with  the  constitution  and  others  are  not,  that  such 
as  are  violative  of  the  constitution  are  declared  void,  and  the 
others  valid. 

Before  considering  the  provisions  of  the  act  complained  of^  it 
is  necessary  to  consider  the  nature  and  character  of  the  rights  of 
the  complainant  corporation.  The  rights  of  the  lessor  corpora- 
tion are  of  a  two-fold  character :  Firsts  to  provide  and  maintain 
a  great  inter-State  commercial  highway  for  the  transportation  of 
persons  and  property  from  one  State  to  another,  and  from  one 
commercial  mart  to  another ;  secondly^  to  make  a  return  to  those 
who  have  invested  their  money  in  the  enterprise,  either  originally 
or  by  purchase,  by  way  of  dividends  or  interest  upon  the  capital 
invested. 

Complainant's  road  is  a  public  highway,  so  far  as  it  affords  to 
all  a  means  of  transportation  upon  payment  of  a  reasonable  com- 
pensation for  the  service  to  be  performed,  the  right  to  receive 
which  is  conferred  by  the  charter  granted  to  the  Chicago,  St  Louis 
&  New  Orleans  Railroad  Company,  and  the  right  and  power  to 
fix  and  change  at  pleasure  the  rate  of  charges  given  in  the  charter 
must  be  understood  as  reasonable  compensation  for  the  services 
rendered  or  to  be  rendered.  The  complainant,  being  a  common 
carrier,  is  liable  to  be  amerced  in  damages,  not  only  compensatory, 
but  punitive,  for  refusing  to  transport  persons  or  property,  smt- 
able  for  transportation,  upon  the  payment,  or  tender  oi  payment, 
of  such  reasonable  compensation.  The  question  of  what  is  reason- 
able compensation  in  such  cases  is  one  alone  for  judicial  ascertain- 
ment, when  not  fixed  by  the  charter,  and  no  power  is  reserved 
therein,  thereafter,  to  fix  it. 

The  rights  granted  in  the  act  of  incorporation,  and  accepted, 
constitute  a  contract  between  the  State  of  Mississippi  ana  the 
Chicago,  St.  Louis,  &  New  Orleans  Bailroad. 
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The  doctrine  that  tlie  rights,  powers  and  privileges  granted  by 
the  legislature  in  the  acts  of  incorporation,  when  not  violative  of 
any  provision  of  the  Constitution  of  the  State  or  United  States, 
and  not  invalid,  constitute  a  contract  between  the  parties,  which 
is  protected  by  the  tenth  section  of  the  first  article  oi  the  Con&'f/tn- 
tion  of  the  United  States,  was  first  announced  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  Dartmouth  Collet^  f. 
"Woodward,  4  Wheat.  565,  and  has  been  strictly  adhered  to  by  that 
court  from  that  time  to  the  present.  Reference  to  the  repeated 
decisions  of  that  court  sustaining  this  position  need  not  be  referred 
to.  These  chartered  rights,  however,  are  in  all  cases  subject  to 
the  police  power  of  the  State,  with  which  it  is  not  at  liberty  to 

I)art,  and  may  be  granted  and  withdrawn  at  the  pleasure  of  the 
egislature.  These  police  powers  relate  to  the  public  peace  and 
safety,  public  health,  public  morals,  and  the  like.  The  Chicago, 
St.  Louis  &  New  Orleans  Kailroad,  upon  its  creation,  became  vested 
with  and  entitled  to  all  the  rights  and  privileges  granted  by  the 
charter,  and  was  entitled  to  all  the  protection  under  the  law,  and 
subject  to  all  the  liabilities  that  an  individual  would  have  been 
entitled  to,  or  liable  for,  in  like  condition.  A  private  corporation 
— and  in  one  point  of  view  complainant  is  such — ^although  sening 
a  great  public  purpose,  is  an  association  of  indiWduals  for  a  lawful 
object.  The  great  object  of  an  incorporation  of  this  diaracter  is 
to  give  indiviouality  and  perpetuity  to  a  collection  or  body  of  men 
for  the  accomplishment  of  a  common  end. 

It  will  be  sufiicient,  for  the  purpose  of  disposing  of  the  present 
motion,  to  consider  only  two  of  the  objections  stated  in  the  bill  to 
this  act  of  the  legislature  as  violative  of  tlie  Constitution  of  the 
United  States,  either  of  which,  if  well  taken,  must  dispose  of  the 
motion.  The  first,  and  the  one  which  lies  at  the  foundation,  » 
that  it  violates  and  is  in  conflict  with  the  tenth  section  of  the  first 
article  of  the  Constitution  of  the  United  States,  because  it  iinpairB 
the  obligation  of  the  contract  made  between  the  State  of  mm 
fiippi  and  the  Chicago,  St.  Louis  &  New  Orleans  Bailroad  Com- 
pany,  the  lessor  of  complainant,  by  which  said  corporation  m 
vested  with  the  power  '^  to  make  contracts,  and  to  adopt  and  estab- 
lish such  tariif  of  charges  for  the  transportation  of  persons  and 
property  as  said  corporation  might  think  proper,  and  the  same  to 
alter  and  change  at  pleasure." 

By  the  sixth  section  of  the  act  of  the  legislature  complained  of, 
it  is  provided  that — 

"  All  persons  or  corporations  who  shall  own  or  operate  a  raiboad 
in  this  State  shall,  within  thirty  days  after  the  passage  of  this  act, 
furnisli  the  conunission  with  its  tanji  of  charges  for  transportation 
of  every  kind,  and  it  shall  be  the  duty  of  said  commission  to  revise 
said  taim  of  charges  so  furnished,  and  determine  whether  or  not, 
and  in  what  particular,  if  any,  said  charges  are  more  than  jnst  com- 
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pensation  for  the  services  to  be  rendered,  and  whether  or  not 
unjust  discrimination  is  made  in  such  tariff  of  charges  against  any 
person,  locality  or  corporation;  and  when  said  charges  are  cor- 
rected, as  approved  by  said  commission,  the  commission  shall  then 
append  a  certificate  of  approval  to  said  tariff  of  charges  ;  but  in 
revising  or  establishing  any  and  every  tariff  of  charges,  it  shall  be 
the  duty  of  said  commission  to  take  into  consideration  the  charac- 
ter  and  nature  of  the  service  to  be  perfonned,  and  the  entire 
business  of  such  railroad,  together  with  ita  earnings  from  the  pas- 
senger and  other  traffic,  and  shall  so  revise  such  tariffs  as  to  allow 
a  fair  and  jilst  return  in  value  of  such  railroad,  its  appurtenances  and 
equipments ;  and  it  shall  be  the  duty  of  said  commission  to  exer- 
cise a  watchful  and  careful  supervision  over  every  tariff  of  charges, 
and  continue  such  tariff  of  charges  from  time  to  time  as  justice  to 
the  public  and  each  of  such  railroad  companies  may  require,  and 
to  increase  or  reduce  any  of  said  rates  according  as  experience  and 
business  operations  may  show  to  be  just ;  and  said   commission 
shall   fix   accordingly   tne   tariffs  of  charges  for  those   railroads 
failing  to   furnish   tariffs  as  above   required.     And  it   shall   be 
the   duty   of  said  railroad  company,   or  persons   operating   any 
railroad    in   this   State,   to   post   at  each   of  its  depots  all  rates, 
schedules   and   tariffs   for   the   transportation   of  passengers  and 
freights,  made  or  approved  by   saia  raihoad   commission,   with 
said  certificate  of   approval,  within   ten  days  after  said  approval, 
in  some  conspicuous  place  at  such  depot ;  and  it  shall  be  unlaw- 
ful  for  any  such  person  or  corporation   to  make  any  rebate  or 
reduction  from   such   tariff   in  favor  of  any  person,  locality,  or 
corporation  whiclf  shall  not  be  made  in  favor  of  all  other  persons, 
localities,  or  corporations,  by  a  change  in  such   published  rates, 
except  as  may  be  allowed  by  the  commission ;    and  when  any 
change  is  contemplated  to  be  made  in  the  schedule  of  passenger 
or  freight  rates  of  any  railroad  by  the  commission,  said  commis- 
sion shall  give  the  person  or  corporation  operating  or  managing 
said  railroad  notice  in  writing,  at  least  ten  days  before  such  change, 
of  the  time  and  place  at  which  such  change  will  be  considered. 

It  is  very  clear  that  this  act,  if  enforced  by  the  commission,  will 
deprive  complainant  of  the  right  to  adopt  by  its  duly  appointed 
officers  and  establish  such  a  tariff  of  charges  for  the  transportation 
of  persons  and  property  as  it  may  think  proper,  and  the  same  to 
alter  and  change  at  pleasure,  which  right  is  conferred  upon  the 
Chicago,  St.  Louis  &  New  Orleans  Railroad  Company  by  its 
charter,  and  to  which  the  complainant  is  entitled  uncler  the  lease 
executed  by  said  company  to  the  complainant,  and  which  has 
been  approved  by  the  legislature.  This  right  and  power  was 
granted  by  the  State  in  the  charter,  which  was  accepted  by  the 
Chica^,  St.  Louis  &  New  Orleans  Railroad  Company  without  any 
conditions,    restrictions   or   limitations  upon  its  enjoyment    and 
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exercise,  and  without  any  reservation  upon  the  part  of   tlie  le^ 
lature   to  thereafter  impose  them.     But  there   was    a    condition 
imposed  in  the  charter  of  a  different  character,  and  that  was,  that 
the  corporation  should  pay  to  the  State  an  indebtedness  dne  to  it 
from  the  Mississippi  Central  Kailroad  Company,  and   for  which 
the  corporation  was  in  no  way  liable,  amounting  to  the  sum  of 
$158,978.82,  which  has  been  paid.     Taking  the  purpose  of  thocK 
contributing  to  the  establishment  of  this  great  commercial  high- 
way, and  the  consideration  so  paid,  I  can  come  to  no  other  conclu- 
sion than  that  this  charter,  with  this  right  and  power  so  given  and 
accepted,  constituted  a  contract  between  the  State  of  Mississippi  and 
the  corporation  which  is  protected  and  is  inviolate  under  the  tenth 
section  of  article  one  of  tlie  Constitution  of  the  United  States,  the 
great  sheet  anchor  of  the  rights  of  corporations  as  well  as  individuals, 
and  this  conclusion  is  strene;thened  by  the  fact  that  the  right  upon 
the  part  of  the  owners  of  these  railroads  to  charge  and  receive  a 
fair  and  reasonable  compensation   for  the  money  expended  by 
them,  and  those  from  whom  they  have  purchased,  in  building  and 
operating  them,  is  as  necessary  as  is  blood  to  imparting  hfe  and 
motion  to  the  human  body,  and  without  which  neither  can  long 
exist.     I  am  satisfied  that  not  only  the  sixth  section  of  this  act,  hut 
several  others,  violates  this  contract  so  secured  by  the  constitu- 
tional provision,  and  renders  the  whole  act  void  so  far  as  it  relates 
to  the  exercise  of  any  power  or  control  bv  the  conm:iission  created 
by  it  over  the  Chicago,  St.  Louis  &  New  Orleans  Kailroad  eo 
possessed  and  operated  bv  complainant. 

With  this  conclusion  tnus  reached,  I  might  dismiss  the  subject 
without  further  comment,  but  it  has  been  pressed  with  great  force 
on  the  one  side,  and  with  equal  earnestness  and  ability  resisted  on 
the  other,  that  this  act  of  the  legislature  is  in  conflict  with  and 
violates  the  eighth  section  of  the  first  article  of  the  Constitution 
of  the  United  States,  because  in  purpose  and  effect  it  is  an  at- 
tempted regulation  of  conmierce  among  the  States — a  power 
which  is  vested  exclusively  by  this  provision  of  the  federal  con- 
stitution in  the  Congress  of  the  United  States.  This  is  a  grave 
and  important  question,  in  which  all  concerned  are  deeply  inter- 
ested. As  already  stated,  the  right  to  demand  and  receive  com- 
pensation for  the  expense  incurred  in  building,  equipping  and 
operating  this  wonderful  and  immense  mode  oi  transporation  of 
persons  and  property  from  one  place,  State  and  country,  to 
another,  is  an  absohite  necessity.  It  is  difficult  to  perceive  how 
the  power  to  fix  and  regulate  the  charges  for  such  ti*ansportation 
can  be  considered  in  any  otlier  light  than  that  of  a  power  to 
regulate  commerce,  and  when  the  railroad  upon  which  the  trans- 
portation is  made  passes  through  more  States  than  one,  or  from 
one  State  into  another,  it  does  constitute  commerce  among  the 
States,  and  the  States  have  not  the  power  to  regulate. 
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Ar   already  stated,  the  Chicago,  St.  Louis  &  New  Orleans  Kail- 
road  >va8  designed  to  be  and  was  chartered  by  the  legislatures  of 
Xionisiana,  M&issippi,  Tennessee  anl  Kentucky,  though  all  acting 
separately,  it  is  true,  but  with  one  common  purpose,  which  was  to 
constitute  one  corporate  body  for  the  maintenance  of  a  great 
oomraercial  highway  for   transportation  from   New   Orleans   to 
Cairo,  and  there  to  connect  with  all   the  commercial  hiffhways 
connecting  at  that  point.     It  is  not,  therefore,  a  mere  local  hich- 
inray,  although,  as  an  incident,  freight  and  passengers  were  in- 
tended to  be  and  are  transported  from  one  place  to  another  in  the 
same  State,  as  is  done  by  means  of  vessels,  on  navigable  streams 
passing  by  or  through  more  States  than  one,  in  respect  to  which 
the  Supreme  Court  of  the  United  States  has  decided,  in  the  case 
ijvhere  the  transportation  was  of  a  person  from  New  Orleans  to 
Hermitage,  in  the  State  of  Louisiana,  that  it  was  a  commerce 
uvithin  the  exclusive  control  of  Congress,  and  for  the  reason  that 
the  vessel  was  engaged  in  the  transportation  of  passengers  on  the 
Mississippi  river  between  New  Orleans,  in  Louisiana,  and  Vicks- 
borg,  in  this  State,  and  that  an  act  of  the  legislature  of  Louisiana, 
atteinpting  to  control  the  carrying  of  passengers  on  steamboats  in 
that  State,  was  a  violation  of  the  provisions  of  the  Constitution  of 
the  United  States  conferring  upon  Congress  thepower  to  regulate 
commerce  among  the  States.     See  Hall  v.  De  Cuir,  95  U.  S.  485. 
In  the  case  of  Fx  parte  Bover,  109  U.  S.  629 ;  s.  o.  3  Sup.  Ct 
Bep.  434,  the  same  court  decided  that  a  canal,  constructed  wholly 
in  one  State  and  by  that  State,  but  forming  part  of  a  line  of 
transportation  passing  through  more  States  than  one,  or  from  one 
State   into  another,  is  within  the  admiralty  jurisdiction,  and  it 
would  follow  that  inter-State  commerce  conducted  on  it  is  under 
the  exclusive  control  of  Congress. 

It  is  argued  upon  the  part  of  defendants  that  there  is  a  distinc- 
tion between  water  or  a  natural  highway  and  an  artificial  one ; 
but  the  canal  is  an  artificial  way,  ana  it  is  difiicult  to  find  a  reason 
for  a  distinction  between  the  water  on  which  tlie  canal  boat  or 
other  vessel  floats  and  the  iron  rails  over  which  the  cars  pass  in 
transporting  the  same  character  of  persons  and  property. 

I  do  not  suppose  it  can  be  seriously  questioned  that  the 
original  act  as  passed  by  the  legislature  violated  the  provisions  of 
the  Federal  Constitution  under  consideration,  and  the  legislature 
seems  to  have  recognized  that  fact,  and  therefore,  in  the  effort  to 
avoid  the  result,  passed  a  supplemental  act  confining  its  operations 
to  persons  and  property  transported  from  one  place  to  another 
within  the  State,  and  to  persons  and  freight  transported  from  a 
place  without  the  State  to  a  place  within  the  State,  and  from  a 
place  within  the  State  to  a  place  without  the  State. 

The  cases  of  Munn  v.  Illinois,  94  U.  S.  113;  Chicago,  B.  &  Q. 
B.  Co.  V.  Iowa,  id.  155  ;  and  Peik  v.  Chicago  &  N.  W .  K.  Co.,  id^ 
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164,  are  relied  upon  to  sustain  the  validity  of  the  act  as  it  now 
stands.     The  first-named  case  was   in  relation  to   a  warehouse 
situated  wholly  in  Illinois,  and  does  not,  in  my  opinion,  apply  to 
the  question  under  consideration.     In  the  second  ease,  the  railroad 
about  wldch  the  controversy  arose  was  wholly  within  the  State  of 
Iowa.     The  last  case,  at  first  view,  would  seem  to  sustain  the 
position  assumed  by  coimsel.     But  it  cannot  fairly  be  snpjKiged 
that  the  court  intended  to  declare  that  inter-State  commerce  might 
be  regulated  by  the  States  until  Congress  chose  to  regulate  it.  for 
the  same  court  has  often  said  tliat  inaction  by  Congress  in  this 
respect  is  no  warrant  for  State  interference.     The  opinion  is  net 
as  intelligible  as  perhaps  it  might  have  been  made  by  a  fuller 
statement  of  the  facts.     It  was  a  peculiar  case.     A  corj>oration  of 
Illinois  was,  by  the  consent  of  that  State,  merged  into  a  oorporatian 
of  the  State  of  Wisconsin,  and  in  express  terms  was  thereafter  to 
be  governed  by  the  laws  of  Wisconsin,  within  that  State,  and  the 
constitution  ol  Wisconsin  authorized  the  legislation  complained 
of,  and  tlie  corporation  had  become  a  domestic  corporation  of 
Wisconsin,  although  its  line  of  road  extended  into  the  State  of 
Illinois.     The  court  said  that  Wisconsin  could  certainly  relate 
its  fares,  and  that  such  regulation  affected  people  outside  the  State 
only  incidentally.     In  any  event  we  have  not  such  a  case  before 
us  m  the  striking  particulars  presented,  to  wit,  a  case  where  one 
State  had  the  power  to  regulate  rates  on  a  road  extending  beyond 
its  limits.     It  will  be  observed  that  the  court  throughout  treats 
the   corporation  as  a  domestic  corporation  under  the  power  of 
Wisconsin  throughout  its  line  of  road.     The  language  of  tlie(K)iirt 
is :  "  Thus  Wisconsin  is  permitted  to  legislate  for  the  consolidated 
^company  in  that  State  precisely  the  same  as  it  would  of  its  own 
original  companies  if  no  consolidation  had  taken  place."    It  i 
flumcient  to   say,  without  expressing  an   opinion  now  far  this 
peculiar  condition  of  the  corporation  ought  to  modify  the  rnle  as 
to  commercial  power,  that  there  is  no  such  case  presented  here, 
and  that  the  question  before  the  court  in  this  case  is  an  open  one, 
«o  far  as  it  relates  to  this  court. 

The  question,  however,  has  been  passed  upon  by  Jndge 
McCrary,  of  the  United  States  Circuit  Cfourt  of  Iowa,  in  the  case 
of  Kaiser  v,  Illinois  Cent.  R.  Co. ;  s.  o.,  16  Am.  &  Eng.  R  B. 
Cas.  40,  in  which  that  distinguished  judge  held  that  a  statnte  (rf 
Iowa  fixing  the  maximum  rate  to  be  charged  by  railroad  companwe 
for  carrying  freight  within  the  State  is  invalid  in  so  far  as,  by  ite 
terms,  it  applies  to  through  shipments,  from  points  within  lie 
State  to  points  witliout  the  State,  because  it  is  a  regulation  of 
commerce  beyond  the  State,  and,  if  upheld,  would  enable  the 
State  to  discriminate  against  other  States. 

It  will  be  observed  that  the  constitutions  of  Illinois,  Iowa  snd 
Wisconsin,  in  whicli  the  cases  relied  upon  by  defendants'  connid 
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',  x-eserved  the  right  to  the  legislatures,  respectively,  to  fix  max- 
imum or  regulate  the  rates  of  charges  for  transportation  within  the 
respective  States,  which  is  a  right  not  reservea  by  the  constitution 
of  tliis    State.     The  rule  held   hj  Judge  McCrary  is  the  same 
recently  announced  by  Judges  fiaxter,  Key  and   Hammond,  in 
the  case  recently  decided  at  Nashville,  Tennessee.     Louisville  & 
N.  R,  Co.  V,  Railroad  Com'rs  of  Tenn.,  16  Am.  &   Eng.  R.  R. 
Cas.  1.     Other  decisions  by  eminent  circuit  judges,  going  to  sus- 
tain the  same  position,  might  be  referred  to,  but  being  satisfied 
that  tlie  rule  stated  is  the  law,  I  adopt  it,  and,  applying  it  to  the 
act  of  the  legislature  complained  of  in  the  bill,  hold  it  to  be  in 
conflict  with  the  Constitution  of  the  United  States,  and  void.  This 
being  so,  other  questions  raised  in  the  bill  need  not  be  considered, 
as  it  Tvould  extend  this  opinion  to  too  great  a  length. 

The  result  is  that  the  motion  of  the  complainant  must  be  sus- 
tained, and  a  writ  of  injimction  awarded,  as  prayed  for  in  the 
bill. 

Upon  final  hearing  the  following  opinion  was  filed  : 

Hill,  J. — This  bill  is  filed  a^inst  the  defendants,  John  M. 
Stone,  W.  B.  Augustus  and  William  Mc Willie,  as  railroad  com- 
missioners of  this  State,  to  enjoin  and  restrain  them  from  in  any 
way  interfering  with  the  Mobile  &  Ohio  Railroad  Company,  its 
oflicers,  agents  or  employes,  in  the  management  of  the  business  of 
said  railroad,  or  the  property  and  business  of  said  corporation,  and 
to  prevent  the  officers  of  said  railroad  from  obeying  any  orders 
issued  or  made  by  the  railroad  commission,  etc. 

The  Questions  presented  have  been  most  forcibly  and  exhaustively 
argned  by  the  distinguished  and  learned  counsel  on  both  sides,  and 
are  questions  of  grave  importance  to  the  people  and  the  commercial 
interests  of  the  country  generally,  as  well  as  to  the  complainant 
and  all  whose  interest  it  represents  or  to  be  affected  by  the  Result 
hereof. 

The  questions  now  to  be  decided  arise  upon  complainant's  motion 
for  the  issuance  of  the  writ  of  injunction  prayed  for  in  the  bill 
above  stated. 

The  facts  stated  in  the  bill  not  being  disputed,  will  be  consid- 
ered as  true  in  considering  this  motion,  and  of  which  the  following 
is  a  brief  statement  so  far  as  it  relates  to  the  present  motion.  In 
the  year  1848  the  Legislatures  of  the  States  of  Alabama,  Mississippi, 
Tennessee  and  Kentucky,  acting  separately,  but  with  a  common 

Surpose,  by  their  several  acts  of  incorporation  incorporated  the 
[obile  &  Ohio  Railroad  Company,  the  purpose  of  which  was'  to 
construct,  equip  and  operate  a  railroad  to  extend  from  Mobile  in 
Alabama  to  a  point  opposite  Cairo,  in  the  State  of  Illinois,  at  the 
junction  of  the  Mississippi  and  Ohio  rivers,  so  as  to  connect  with 
the  channels  of  commerce  at  each  end  of  this  limit  with   all  those 
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at  intermediate  points,  thus  creating  a  great  national  liigkwav  for 
the  transportation  of  persons  and  property,  not  only  from  the  one 
point  to  the  other  and  intermediate  points,  but  with  other  States 
and   the  markets  of  tlie  world,  one  channel  of  commerce  bong 
connected  with  another  as  links  in  chains  of  commercial  traiu- 
portation  to  an  unlimited  extent.     To  promote  this  grand  scheme 
the  United  States  granted  to  the  corporation  many  thousands  of 
acres  of  its  lands  situate  in  the  States  of  Alabama  and  Mississippi,       1 
owning  no  lands  in  the  other  States  throu£;h  which  this  ndkoad        | 
was  located.     The  corporation  was  further  aided  by  the  States  and 
counties  and  citizens  along  the  line  of  the  road  by  contribntioiis        i 
of  money,  labor  and  otherwise,  by  which  means  tne  railroad  has 
been  completed,  equipped,  and  has  been  operated  for  many  yean 
without  any  interruption  by  any  State  legislation  until  within  a 
short  time. 

That  as  a  consideration  upon  which  said  land  was  granted  bj 
the  United  States,  certain  rights  were  reserved  by  t£e  Govern- 
ment in  relation  to  the  transportation  of  the  mails,  property  and 
men  belonging  to  or  employed  by  the  United  States. 

The  corporation,  being  in  need  of  money,  has  given  a  trust  deed 
to  complainant  as  trustee  therein  to  secure  certain  bonds,  upon 
which  it  has  raised  the  needed  funds  for  the  purpose  of  dis- 
charging its  other  indebtedness  and  for  the  better  equipping  and 
operating  said  railroad. 

The  bill  further  states  that  the  acts  of  incorporation  conferred 
upon  this  corporation,  among  other  powers,  the  right  to  elect  its 
own  officers,  and  to  do  and  perform  all  acts  necessary  to  the  build- 
ing, equipping  and  operating  said  railroad,  and  especially  the  r^ht 
from  time  to  time  to  fix,  regulate  and  receive  the  tolls  and  charges 
by  them  to  be  received  for  tlie  transportation  of  persons  and 
property  on  said  railroad  constructed  or  to  be  constructed.  The 
bill  further  states  and  charges  that  on  the  11th  day  of  March  last, 
the  legislature  of  this  State  passed  an  act  which  has  been  approved 
by  the  Governor  of  the  State,  entitled,  "  An  act  to  provide  for 
the  regulation  of  freight  and  passengers  on  railroads  in  this  State, 
and  to  create  a  commission  to  supervise  the  same,  and  for  otiier 
purposes."  That  under  the  provisions  of  this  act  of  the  legisla- 
ture, the  defendants  have  been  appointed  and  commissioned  tf 
commissioners,  and  are  now  proceeding  to  exercise  the  powers  and 
to  discharge  the  duties  imposed  and  prescribed  in  said  act  K 
permitted  so  to  do,  so  far  as  it  relates  to  the  Mobile  &  Ohio  Bail- 
road,  it  will  greatly  interfere  with  and  embarrass  the  business  and 
management  of  said  company  and  its  railroad,  and  the  interests  of 
all  concerned  tlierein;  that  such  interference  if  permitted  wffl 
impair  important  and  essential  rights  which  have  been  vested  in 
said  corporation  by  the  charter  of  said  company,  which  {ormed 
and  constitutes  a  contract  between  the  State  of  MijBsissippi,  which 
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granted  and  the  company  which  accepted  said  charter,  and  which 
contract  is  protected  and  inviolate  by  the  provisions  of  the  10th 
section  of  the  1st  article  of  the  Constitution  of  the  United 
Sta.te8. 

Tlie   provisions  contained   in  the  6th  section  of  the  act  com- 
plained of  are  mainly  relied  npon  as  impairing  the  contract  so 
made  and  violating  tne  rights  so  secured.     This  section  is  as  fol- 
loiwB :  "  That  it  shall  be  uie  duty  of  all   persons  or  corporations 
-who  shall  own  or  operate  a  railroad  in  this  State,  within  thirty  days 
^iter  the  passage  of  this  act,  to  furnish  the  commission  with  its 
tariff  of  cnarges  for  transportation  of  every  kind,  and  it  shall  be 
the    duty  of  said  conmiission  to  revise  said  tariff  of  charges  so 
furnished,  and  to  determine  whether  or  not,  and  in  what'  particu- 
lar, if  any,  are  more  than  just  compensation  for  the  services  to  be 
rendered,  and  whether  or  not  unjust  discrimination  has  been 
made  in  such  tariff  of  charges  against  any  person,  locality  or  cor- 
poration, and  when  said  charges  are  corrected  or  approved  by  said 
commission,  the  commission  shall  then  append  a  certificate  of  its 
approval  to  said  tariff  of  charges,  but  in  revising  or  establishing 
any  and  every  tariff  of  charges,  it  shall  be  the  duty  of  said  com- 
mission to  consider  the  character  and  nature  of  the  service  to  be 
performed,  and  the  entire  business  of  such  railroad,  together  with 
Its  earnings  of  passengers  and   other  traffic,  and  shall  so  revise 
such  tariffs  as  to  allow  a  fair  and  just  return  on  the  value  of  such 
railroad,  appurtenances  and  equipments;  and  it  shall  be  the  duty 
of  said  commission  to  exercise  a  careful  and  watchful  supervision 
over  such  tariff  of  charges,' and  alter  such  tariff  of  charges  from 
time  to  time  as  justice  to  the   public  and  each  of  such  railroad 
companies  require,  and  to   increase   or  reduce  any  of  said   rates 
according  as  experience  and  business  operations  may  show  to  be 
just ;  ana  said  commission  shall  accordingly  fix  tariffs  of  charges 
lor  railroads  failing  to  furnish  tariffs  as  above  required ;  and  it 
shall  be  the  duty  of  said  railroad  companies  or  persons  operating 
railroads  in  this  State  to  post  at  its  depot  all  rates,  schedules  and 
tariffs  for  the  transportation  of  passengers  and  freight  made  or 
approved  by  said  railroad  commission  wifli  said  certificate  of  appro- 
val within  ten  days  after  said  approval,  in  some  conspicuous  place 
at  said  depot ;  and   it  shall   be  unlawful   for  any  such   person  or 
corporation  to  make  any  rebate  or  reduction  from  such   tariff  in 
favor  of  any   person,  locality  or  corporation  which  shall  not   be 
made  in  favor  of  all  other  persons,  localities  or  corporations  by  a 
change  in  said   published  rates  allowed   by  the  commission,  and 
when  any  change  is  contemplated  to  be  made  in  the  schedule  of 
passenger  or  freight  rates  of  any  railroad  by  the  commission,  said 
commission  shall  give  the  person  or  corporation  managing  said 
railroad  notice  in  writing,  at  least  ten  days  before  such  ciianffe,  of 
the  time  and  place  at  which  such  change  will  be  considered. 
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These  and  other  sectiojis  in  the  act  imposing  other  duties  upon 
said  commission  in  relation  to  the  control  of  said  railroads,  and 
imposing  upon  the  persons  and  corporations  managing  them  pen- 
alties for  violating  tne  provisions  oi  said  act  of  the  legislature,  and 
which  it  is  alleged  violates  and  impairs  the  contract  so  made 
between  the  legislature  and  corporation  by  the  charter,  aforesaid, 
as  well  as  in  violation  and  in  conflict  with  other  provisions  of  the 
Constitution  of  the  United  States  and  of  the  constitution  of  this 
State ;  but  the  section  above  quoted  is  suflScient  to  present  the 
question  to  be  decided  upon  this  motion.  It  is  not  necessaiy  to 
refer  to  adjudicated  cases  by  the  Supreme  Ck)urt  of  the  United 
States  to  maintain  the  well-settled  rule  that  courts  will  not  declare 
legislative  enactments  void  by  reason  of  their  repugnance  to 
the  constitutions,  State  or  Federal,  except  when  the  ludicial  mind 
is  so  convinced  it  is  the  duty  of  the  court  to  declare  the  legislation 
void. 

The  court  has  no  jurisdiction  to  determine  the  wisdom  or 
unwisdom  of  the  act  in  question ;  if  unwise,  the  legislature  alone 
can  grant  relief. 

The  only  question  which  the  court  can  decide  is :  IHd  the 
legislature  have  the  power  to  pass  the  act  ?  or  in  other  words,  did 
any  inhibition  against  such  power  exist  under  any  provision  of  the 
Federal  or  State  constitution  ?  If  none  such  existed,  the  act  must 
be  maintained ;  but  if  such  did  exist,  it  must  be  declared  void  bo 
far  as  it  relates  to  the  Mobile  &  Ohio  Railroad  Company,  and  the 
property  and  interest  of  all  persons  connected  therewitli. 

The  question  to  be  determined  is :  Did  the  act  of  incorporation 
passed  by  the  legislature  of  Alabama  and  adopted  by  the  State  ot 
Mississippi,  in  relation  to  the  point  under  consideration  which  is 
as  follows :  "  And  be  it  further  enacted,  that  it  shall  be  lawful  for 
the  company  hereby  incorporated  from  time  to  time  to  fixj  regu- 
late and  receive  the  toll  and  charges  by  them  to  be  received  tor 
transportation  of  persons  or  property  on  their  railroad  or  way 
aforesiud  hereby  authorized  to  be  constructed,  erected,  built  or 
used,  or  upon  any  part  thereof,"  create  a  valid  and  binding  con- 
tract between  the  State  and  the  corporation,  and  which  the  l^ifl- 
lature  is  inliibited  by  the  provision  of  the  10th  section  of  article 
1  of  the  Federal  Constitution  from  chan^ng  or  impairing,  without 
the  consent  of  the  corporation  or  those  nolding  under  it.  That 
the  rights,  powers  and  franchises  granted  bv  the  legislature  to 
corporators  by  the  charter  creating  them,  ana  which  are  accepted 
by  those  to  w-iiorn  they  are  granted,  are  contracts  within  the  mean- 
ing of  the  constitution,  was  settled  by  the  Supreme  Court  of  the 
United  States  in  tlie  Dartmouth  College  case,  and  has  been  repeat- 
edly recognized  by  that  court  from  that  time  to  the  present,  and 
is  the  main  pillar  upon  which  corporate  rights  must  rest  for 
security ;  and  it  is  not  to  be  presumed  that  the  court  at  least  will 


CARRIERS CX)N8TITUTIONAL  LAW FBBIGHTS  A  FARES.  429 

depart    from  a  rule  so  well   settled  as  long  as  the  constitutional 
rights  are  maintained. 

jTlie  charter,  being  the  contract  between  the  parties  to  it,  must 

be  talcen  with  all  its  conditions,  restrictions  and  limitations.     The 

legialature  has  the  right  in   granting  it  to  reserve  the  right  to 

change,  modify  or  repeal  it  or  any  provisions  in  it ;  or  if  it  con- 

tains  any  provisions  within  the  police  power  of  the  State,  or  power 

from  'which  the  legislature  is  not  at  liberty  to  part,  being  such 

matters  as  affect  the  public  peace,  public  health,  public  morals, 

pnblic  convenience  and  the  like,  the  legislature  may  at  will  revoke 

riglits  and  powers  conferred  or  may  limit  and   contract  them. 

Taooe  accepting  corporate  rights  take  them  subject  to  this  ppwer 

upon  the  part  of  the  legislature. 

In  construing  contracts  we  must  ascertain,  if  we  can,  the  inten- 
tion of  the  parties  to  them,  and  in  doing  so  we  must  look  to  the 
objects  for  which  they  were  made  and  in  the  light  of  the  sur- 
rounding circumstances.     One  important  if  not  the  main  object 
upon  the  part  of  the  stockholders  was  to  obtain  a  return  by  way 
ot  dividends  for  the  investment  made,  and  upon  the  part  of  the 
United  States  and  counties,  the  main  purpose  was  the  establish-^ 
ment  of  a  reasonably  safe  and  rapid  mode  of  transportation  of 
persons  and  property  from  one  end  of  the  line  to  be  constructed 
to  the  odier,  witn  all  its  connections.     These  being  the  principal 
objects  of  the  parties  to  the  contract  on  the  one  side,  it  is  not 
probable  that  the  charter  would   have  been  accepted  with  the 
understanding  that  the  legislature  of  any  one  of  the  States  could 
at  pleasure  place  any  restrictions  or  limitations  upon  the  rights  and 
powers  conferred,  and  which  were  not  reserved  m  the  act  of  incor- 
poration. 

The  right  upon  the  port  of  the  company  to  charge  and  receive 
compensation  for  services  to  be  rendered,  if  taken  away  or 
immired,  would  defeat  the  purpose  of  the  contract. 

This  ri^ht  to  fix  the  chaises  for  compensation  certainly  does 
not  f  aQ  within  any  police  power  of  the  States.  The  next  question 
is :  To  whom  was  it  given  by  the  contract  in  the  charter  f  Most 
clearly  to  the  company,  without  any  restriction  or  reservation. 

It  is  contended  on  the  part  of  tne  defendants  that  this  power* 
was  not  given ;  that  the  words  of  the  charter  that  it  shall  be  law- 
ful for  the  company,  without  any  restriction  or  reservation,  to  fix 
the  amount  to  be  received,  and  that  these  words  were  unnecessary. 
I  am  of  the  opinion  that,  by  the  language  used,  it  was  understood 
by  both  parties  as  conferring  the  powev  and  authority  to  fix  the 
cnaraes.  I  am  further  satisned  that  the  right  and  power  granted 
by  the  charter  created  a  contract  upon  the  part  of  the  State  which 
it  could  not  change,  repeal  or  modify  without  the  consent  of  the 
other  parties  to  it,  and  any  attempt  so  to  do  on  the  part  of  the 
State  must  be  held,  under  the  provisions  of  the  constitution  referred 
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to,  null  and  void,  bo  far  as  it  relates  to  the  question  under  eonsiderU' 
tion.     If  the  company  by  its  officers  has  the  power  to  fix  its  tariff 
of  charges,  the  commission  cannot  fix  a  rate  of  charges  different 
from  that  fixed  by  the  company,  which  will  be  obligatory  upon 
.  the  company.     It  is  clear  that  the  legislature  intended   to  give 
such  power  to  the  commission,  and  imposes  severe  penalties  npon 
the  corporation  and  its-  officers  for  demanding  or  receiving  different 
rates  than  those  fixed  by  the  commission,  and  for  other  violations 
of  the  act. 

With  the  conclusion  thus  reached  I  might  dismiss  the  snbjeet 
without  further  comment,  but  it  has  been  pressed  with  great  force 
and  ability  on  the  one  side  and  with  equal  ability  resisted  on   the 
other, — tnat  this  act  of  the  legislature  is  in  conflict  with  and    vio- 
lates the  8th  section  of  the  1st  article  of  the  Constitution  of   the 
United  States,  because,  in  purpose  and  effect,  it  is  a  regulation  of 
commerce  among  the  States,  which  right  is  exclusively  vested,  by 
this  provision  of  the  Federal  constitution^  in  the  Congress  of  the 
United   States.     Tliis  is  a  pregnant  and  important  question,  in 
which  all  concerned  are  deeply  mterested. 

As  already  stated,  the  right  to  demand  and  receive  compensa- 
tion for  the  expense  incurred  in  building,  equipping  and  operating 
this  wonderful  and  immense  avenue  and  mode  oi  transportation 
of  commerce  from  one  place,  State  and  county,  to  another,  is  an 
absolute  necessity  ;  it  is  difficult  to  see  how  the  right  to  fix  and 
regulate  the  charges  for  the  transportation  of  persons  and  frei^t 
can  be  considered  in  any  other  light  than  a  regulation  of  com- 
merce, and  tha^  when  the  railroad  passes  through  more  States  than 
one,  and  the  transportation  passes  from  one  State  to  another,  or 
through  more  than  one  State,  it  does  constitute  commerce  among 
the  States  and  deprives  the  States  of  the  power  to  regulate  it.  As 
already  stated,  the  Mobile  &  Ohio  Eailroad  was  designed  to  be 
and  was  chartered  by  the  legislatures  of  Alabama,  Mississippi, 
Tennessee,  and  Kentucky,  all  acting  separately  to  be  sure,  out 
with  one  common  purpose,  and  that  was  to  constitute  one  corpo- 
rate body  for  the  maintenance  of  a  great  commercial  highway  of 
communication  and  transportation  from  Mobile,  Ala.,  to  Cairo, 
HI.,  and  thence  to  connect  with  all  the  commercial  highways  con- 
verging at  those  points.  It  is  not,  therefore,  a  mere  local  highway, 
although,  as  an  incident,  freight  and  passengers  were  intended  to 
be  and  are  transported  from  one  place  to  another  in  the  same 
State,  as  do  vessels  on  the  navigable  streams  ;  and  in  that  case  the 
Supreme  Court  of  the  United  States  decided  that  in  the  transpor- 
tation of  a  person  from  New  Orleans  to  Hennitage,  in  the  State 
of  Louisiana,  upon  the  Mississippi  river,  the  latter  place  being  the 
point  of  destination,  was  commerce  within  the  exclusive  control  of 
Congress,  for  the  reason  that  the  vessel  was  engaged  in  the  trans- 
portation of  j^assengers  between  New  Orleans  in  Louisiana  and 
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Vicksburg  in  this  State,  and  that  an  act  of  the  legislature  of 
LoniBiana  attempting  to  so  control  carrying  of  passengers  in  steam- 
boats was  a  violation  of  the  provisions  of  the  Constitution  of  the 
United  States  conferring  upon  Congress  the  power  to  regulate 
commerce  among  the  States.     Hall  v.  De  Cuir,  95  U.  S.  485.  The 
reason  given  is  that  the  points  of  destination  of  this  line  of  trans- 
portation were  in  different  States.     The  cases  of  Munni?.  Illinois; 
Chicago,  Burlington  &  Quincy  R.  R.  Co.  v,  Iowa,  and  Peik  v,  the 
Chicago  &  Nortiiwestem  R.  K.  Co.,  in  4th  Otto,  are  relied  upon 
to  sustain  the  validity  of  the  act  as  to  the  latter  class  of  cases. 

The  first-named  case  was  in  relation  to  warehouses  situated  in 
mSnois,  and  does  not,  in  my  opinion,  apply  to  the  question  under 
consideration.  In  the  second  case  the  railroad  about  which  the 
controversy  arose  was  wholly  within  the  State  of  Iowa. 

The  last  case  at  first  view  would  seem  to  sustain  the  position 
assumed  by  counsel,  but  when  examined  will  be  found  only  to 
apply  to  such  commerce  aa  is  of  domestic  concern,  and  to  trans- 
portation within  the  State,  and  that  carried  without  the  State  of 
W  ificonsin,  but  controlled  by  the  laws  of  that  State,  the  constitu- 
tion of  which  reserves  to  that  State  the  power  to  alter  or  repeal 
the  laws  in  relation  to  railroad  companies.     It  is  admitted  in  the 
opinion  in  that  case  that  Congress  may  pass  laws  to  regulate  the 
last-named  transportation,  but  until  Congress  acts,  the  State  of  Wis- 
consin may  pass  laws  regulating  conunerce  over  this  particular 
road.     In  the  case  under  consideration,  neither  the  constitution  of 
the  State  of  Mississippi  nor  the  charter  of  the  Mobile  &  Ohio  Rail- 
road Company  reserved  any  power  to  legislate  in  relation  to  this 
or  any  other  railroad  company. 

I  am,  therefore,  of  opinion  that  the  ruling  of  the  supreme  court 
in  the  last-named  case  does  not  apply  to  the  case  before  the  court, 
and  that  the  question  before  the  coiurt  upon  this  point  is  an  open 
one  so  far  as  it  relates  to  this  court. 

•The  question  has  been  passed  upon  bjr  Judge  McCrary  in  the 
Circuit  Court  in  Iowa,  in  the  case  of  Kaiser  v.  Illinois  Central  R. 
E.  Co.,  in  which  that  distinguished  judge  held,  that  a  statute  of 
Iowa  fixing  the  maximum  rate  to  be  chared  by  railroad  com- 

{anies  for  carrying  freight  within  the  State  is  invalid,  in  so  far  as 
y  its  terms  it  applies  to  through  shipments  from  points  within 
the  State  to  points  without  the  State,  because  it  is  a  regulation 
of  commerce  bejond  the  State,  and  if  upheld  would  en^le  the 
State  to  discrimmate  against  other  States. 

In  the  recent  case  decided  at  Nashville  by  Judges  Baxter,  Ham- 
mond and  Key,  16  Am.  &  Eng.  R.  R.  Cas.  1,  Judge  Hammond, 
delivering  the  opinion  on  this  question,  which  was  assented  to  by 
the  other  judges,  holds  the  same  rule. 

Other  decisions  might  be  referred  to  going  to  sustain  the  same 
iTile,  but  being  satisfied  that  the  rule  stated  is  the  law,  I  adopt  it, 
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and  under  the  operation  of  which  the  act  of  the  legifilatnre  com- 
plained of  in  the  bill  mnet  be  held  in  conflict  with  the  Ck>iistitiition 
of  the  United  States  and  void. 

I  am,  therefore,  brought  to  the  conclusion  that  for  the  reasons 
stated,  if  for  no  other,  so  far  as  this  act  of  the  le^slatnre  author- 
izes and  requires  the  commission  to  fix  a  tariff  oi  charges,  and  to 
be  enforced  against  the  Mobile  &  Ohio  Bailroad  Company,  it  must 
be  declared  null  and  void. 

The  commission  having  no  power  to  fix  and  regulate  the  tariff 
of  charges  for  the  Mobile  &  Ohio  Bailroad  Company,  the  provis- 
ions  of  the  act  in  relation  to  other  powers  and  autles  to  be  per- 
formed on  the  part  of  the  commission,  so  f  i^  as  they  rehite  to  tbst 
corporation,  must  also  be  declared  void. 

The  other  objections  to  this  act  of  the  legislature  raised  and 
argued  by  counsel,  not  being  necessary  to  be  considered  upon  the 
present  motion,  will  be  postponed  until  the  hearing  of  the  cause. 

State  Laws  Reipiilatiiig  Freitrhts  and  Fares.— As  to  the  oonstitatioiiaii^ 
of  such  laws,  see  note  to  Hardy  v,  Atchison,  T.  &  8.  F.  B.  Co.,  fi0v; 
oantnining  full  list  of  authorities. 


Hasdt 

V. 

Atohison,  Topeka  &  Santa  Fk  B.  Oo. 
(Advance  Caae^  Kanaas,  NovemberTSf  1884.) 

Under  Axt.  1,  Sec.  8  of  the  Constitation  of  the  United  States,  the  pow 
of  Congress  to  regulate  commerce  among  the  States — winter-State  oommeroe 
— which  consists,  among  other  things,  in  the  transportation  of  goods  frooi 
one  State  to  another,  is  ezdusiye. 

The  fact  that  Congress  has  not  seen  fit  to  prsscribe  any  specific  raks  to 
control  or  regulate  uie  transportation  of  gocds  from  a  place  in  one  State  lo 
a  place  in  another — winter-State  oonmierce— does  not  empower  the  States  of 
the  Union  to  regulate  such  oommeroe.  Its  inaction  on  the  subject,  when 
considered  with  reference  to  its  other  legislation,  is  equivalent  to  a  dediiir 
tion  that  inter-State  commerce  shall  be  free  and  untrammeled. 

Sec.  57,  Chap.  28,  Comp.  Laws  of  EZansas,  1878,  known  as  the  **  Maximom 
Freight  Rate  Law  "  of  1868,  had  no  application  to  fix  or  limit  the  charg« 
for  transportation  of  freight  from  another  State  into  this  State,  because  it 
it  was  intended  to  apply  to  such  inter-State  oommeroe,  it  was  in  TiolatioDaf 
Art.  1,  Sec.  8  of  the  Constitution  of  the  United  States,  and  therefore  void. 


Ereor  from  Eeno  county  District  Court.    The  opinion  of 
court  sufficiently  states  the  case. 

James  McKmatrUy  f  orplaintiff  in  error. 

A.  A.  Hurdy  Jiaoert  Ihmlap  and  Jokn  Meid^  for  defendant  in 
error. 
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SoBTON,  C.  J. — ^It  appears  from  the  &^reed  statement  of  facts 
that  while  the  Maximum  Freight  Rate  !&,w  of  1868  was  in  force 
in  this  State,  the  goods  and  merchandise  mentioned  in  plaintiffs 
bill  of  particulars  were  shipped  from  St.  LouIb,  Mo.,  under  a  contract 
made  tnere  for  transporting  the  same  from  St.  Louis,  Mo.,  to  Hutch- 
inson, Kans.,  upon  the  usual  through  rates  charged  upon  such  class 
of  goods ;  that  on  the  Bhipments  of  tlie  goods  only  one  receipt  or  bill 
of  lading  was  issued  to  the  plaintiflE ;  that  the  tnrough  rate  for  the 
freight  charged  and  collected  was  in  every  instance  the  same  as 
charged  by  mutual  arrangements  of  all  the  railroads  connecting 
with  the  defendant's  railroad  for  similar  shipments  from  St.  Louis 
to  Hutchinson ;  that  in  the  division  of  the  freight  among  the  rail- 
road companies  transporting  the  goods,  the  Atchison,  Topeka  & 
Santa  Fe  Kailroad  Company  received  an  amount  thereof  in  excess 
of  its  ordinary  local  freight  rates,  and  an  amount  in  excess  of  that 
authorized  by  the  Maximum  Freight  Sate  Law  of  Kansas  at  that 
time  in  force.    Sec.  67,  Chap.  23,  Comp.  Laws  of  1879. 

Plaintiflf  claims  to  recover  the  allegea  overcharges  paid  by  him 
for  the  transportation  of  his  goods.  It  is  admitted,  if  he  is  enti- 
tled to  recover  anything,  he  shall  recover  an  amount  equal  to  that 
received  by  the  defendant  or  its  proportion  of  the  through  rate  on 
the  shipments,  less  the  amount  oi  its  local  rates  from  the  point 
where  the  goods  and  merchandise  were  delivered  to  it  by  the  con- 
necting line  to  Hutchinson. 

On  the  part  of  the  railroad  company  it  is  contended  that  Sec. 
57,  Chap.  23,  Comp.  Laws  of  1879,  had  no  application  to  the  trans- 
portation of  freight  from  another  State  into  tnis  State. 

Sec.  57  is  as  follows :  "  Every  such  railway  shall  arrange  and 
classify  all  property  usually  carried  by  them  over  their  roads,  and 
shall  affix  thereto  the  rates  respectively  at  which  the  same  shall  be 
transported  between  the  several  stations,  or  points  of  connection 
or  intersection  of  other  roads,  which  rate  shall  be  per  one  hun- 
dred pounds,  and  shall  not  exceed,  for  distance  less  than  fifty  miles, 
twenty  cents  per  ton  per  mile,  fifteen  cents  per  ton  for  second 
class,  and  ten  cents  per  mile  per  ton  for  thira  class  articles ;  for 
distances  of  fifty  nmes  and  over,  but  less  than  one  hundred  miles, 
fifteen  cents  per  ton  per  mile  for  second  class,  and  seven  cents 
per  nule  for  third  class  articles;  for  distances  of  one  hundred 
miles  or  more,  ten  cents  per  mile  per  ton  for  first  class,  eight  cents 
per  ton  per  mile  for  second  class,  and  five  cents  per  ton  per  mile 
for  thira  or  other  classes." 

The  contention  is,  that  anv  statute  fixing  or  limiting  the  charges 
for  transportation  of  goods  from  a  place  in  one  State  to  a  place  in 
another  is  an  attempt  to  regulate  commerce  between  the  States, 
and  that  such  a  statute  is  mvalid  as  a  regulation  of  inter-State 
commerce.  In  support  of  this  it  is  asserted  that  the  exclusive 
right  to  regulate  inter-State  commerce  is  expressly  confided  by  the 
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y  Oonstitution  of  the  United  States  to  Congress  by  Art.  1,  Sec  8, 
which  declares,  that  "  the  Congress  shall  have  power  *  *  *  to 
regulate  commerce  with  foreign  nations,  and  among  the  several 
'States,  and  with  the  Indian  tnbes.'' 

The  Federal  courts  have  established  that  the  transportation  of 
•merchandise  from  place  to  place  by  railroad  is  commerce ;  that  the 
transportation  of  merchandise  from  a  place  in  one  State  to  a  place 
in  another  is  commerce  among  the  States,  or  inter-State  commerce ; 
lliat  to  fix  or  limit  the  charges  for  such  transportation  is  to  regu- 
late commerce ;  that  a  statute  fixing  or  limiting  such  chai^ges  lor 
-transportation  from  places  in  one  State  to  places  in  another  is  a  regu- 
lation of  commerce  among  the  States ;  that  the  power  to  r^ulate 
«ach  commerce  is  vested  by  the  Oonstitution  of  the  United  States 
in  Congress.  Keiser  v.  111.  Cent.  R.  Co.,  16  Am.  &  Eng.  R.  Cas. 
40;  Louisville  &  N.  R  Co.  v,  'Rsoiroad  Com.  of  Tenn.,  id.  1; 
Carton -y.  111.  Cent.  R.  Co.,  59  Iowa,  148;  6  Am.  &  Eng.  Cas. 
317,  and  the  authorities  there  cited. 

The  debatable  question  is,  how  far  this  power  is  concmrent. 
May  a  State  act  until  its  legislation  is  superseded  or  interfered 
witn  by  Congress  ?   .  In  other  words,  may  Kansas  control  or  regu- 
late, within   its  limits,   the  charges  for  transportation  of  goods 
shipped  from  another  State,  under  a  contract  made  in  that  btate, 
to  a  place  in  this  State  ?    We  suppose  it  will  be  conceded  that 
Kansas  can  pass  no  law  which  seeks  to  fix  or  limit  the  charges  for 
the  carriage  pf  goods  over  the  lines  of  its  railroads  which  pass  over 
its  territory,  but  neither  originate  nor  terminate  within  it,  as,  for 
instance,  goods  passing  from  Missouri  to  Colorado,  Texas  or  New 
Mexico.     W^e  suppose  it  will  be  conceded  also  that  it  is  beyond  the 
•power  of  Kansas  to  fix  the  whole  charge  for  the  carriage  of  goods 
from  a  point  in  the  State  to  a  point  in  another.     This  woiud  be 
an  attempt  to  give  our  laws  an  extra-territorial  force.    If,  how- 
ever, the  power  of  Congress  to  regulate  commerce  among  the 
States — ^inter-State    commerce — ^which    consists,     among     other 
things,  in  the  carriage  of  persons  and  the  transportation  of  soods 
•from  one  State  to  another,  is  exclusive,  then  Sec.  67  coula  not 
fix  or  limit  the  charges  in  controversy.     This   question  is  one 
upon  which  the  decisions  of  the  Supreme  Court  of  the  United 
States  are  final.     We  shall  therefore  refer  to  the  more  important 
of  those  adjudications. 

In  Crandall  v.  State  of  Nevada,  6  Wall.  35,  a  statute  of  Nevada, 
which  in  effect  laid  a  tax  upon  everj  traveler  passing  through 
or  beyond  its  territorial  limits,  was  adjudged  to  be  invalid,  but  not 
on  the  ground  that  it  was  a  regulation  ox  inter-State  commerce. 
Chief  Justice  Chase  and  Mr.  Justice  Clifford  dissented  from  iim 
conclusion,  and  pronounced  the  act  to  be  a  regulation  of  inter 
State  commerce  exclusively  within  the  jurisdiction  of  Congrees. 

In  the  case  of  the  State  Freight  Tax,  15  Wall  232,  a  statute  of 
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rennsylvania,  which  in  eflEect  laid  a  tax  upon  all  freight  taken  up 
i«rithin  the  State  and  carried  out  of  it,  or  taken  up  without  ana 
brought  within  it  by  any  railway,  was  adjudged  to  be  void.  The 
decision  was  placed  solely  upon  the  ground  that  the  law  was  a 
regulation  oi  commerce  among  the  States  and  was  invalid, 
although  Congress  had  never  legislated  in  reference  to  the  same 
subject-matter.  Mr.  Justice  Strong,  in  delivering  the  opinion,  said : 
"  Tne  tax  upon  freight  transported  from  State  to  State  is  a  regu- 
lation of  inter-State  transportation,  and  therefore  a  regulation  of 
commerce  amon^  the  States.  It  is  a  rule  prescribed  for  the  trans- 
porter by  which  lie  is  to  be  controlled  in  bringing  tlie  subjects  of 
commerce  into  a  State  and  in  taking  them  out.  *  *  *  if  ^  then, 
this  is  the  tax  upon  freight  carried  between  States  and  a  tax, 
because  of  its  transportation,  and  if  such  tax  is  in  effect  a  regulation 
of  iuter-State  commerce,  the  conclusion  seems  to  be  inevitable  that 
it  is  in  conflict  vith  the  Constitution  of  the  United  States.  It  is 
not  necessary  to  the  present  case  to  go  at  large,  into  the  much 
debated  question,  whether  the  power  given  to  Congress  by  the  con- 
stitution to  regulate  commerce  among  the  States  is  exclusive.  In 
the  earlier  decisions  of  this  court,  it  was  stated  to  have  been  so 
entirely  vested  in  Congress  that  no  part  of  it  can  be  exercised  by  a 
State.  It  has  no  doubt  often  been  argued  and  sometimes  intimated 
by  the  court  that  so  far  as  Congress  nad  not  legislated  on  the  sub- 
ject, the  States  may  legislate  respecting  inter-State  commerce ;  yet 
if  they  can,  why  may  tney  not  add  regulations  to  commerce  with 
foreign  nations  beyond  those  made  by  Congress,  if  not  inconsistent 
with  them  ?  For  the  power  over  both  foreign  and  inter-State  com- 
merce is  conferred  upon  the  Federal  legislature  by  the  same  words, 
and  certainly  it  has  never  yet  been  decided  by  this  court  that  the 
power  to  regulate  inter-State  as  well  as  foreign  commerce  is  not 
exclusively  in  Congress.  *  *  ^  Inter-State  transportation  of 
passengers  is  beyond  the  reach  of  a  State  legislature.  *  *  * 
Merchandise  is  a  subject  of  commerce ;  ti'ansportation  is  essential 
to  commerce ;  and  everv  burden  laid  upon  it  i&^vro  tantOy  a  restric- 
tion. Whatever  therefore  may  be  the  true  doctrine  respecting 
the  exdusiveness  of  the  power  vested  in  Congress  to  regulate  com- 
merce among  the  States,  we  regard  it  as  established  that  no  State 
can  impose  a  tax  upon  freight  transported  from  State  to  State,  or 
upon  the  transporter  because  of  sucn  transportation." 

In  Welton  v.  State  of  Missouri,  91  U.  S.  275,  Mr.  Justice  Field 
said :  "  It  will  not  be  denied  that  that  portion  of  commerce  with 
foreign  countries  and  between  the  States  which  consists  in  the 
transportation  and  exchange  of  commodities  is  of  national  import- 
ance, and  admits  and  requires  uniformity  of  regulation.  The  very 
object  of  investing  tliis  power  in  the  general  government  was  to 
insure  this  uniformity  against  discriminating  State  legislation. 
*     *     *     The  fact  that  Congress  has  not  seen  fit  to  prescribe  any 
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specific  rules  to  govern  inter-State  commerce  does  not  affect  the 
question.  Its  inaction  on  this  subject,  when  considered  with 
reference  to  its  legislation  with  respect  to  foreign  coroiuerce.  is 
equivalent  to  a  declaration  that  inter-State  commerce  shall  be  free 
and  untrammeled." 

In  Eailroad  Co.  v.  Husen,  95  U.  S.  465,  Mr.  Justice  Stroiig 
said;   "Whatever  may  be  the  power  of  a  State  over  commerce 
that  is  completely  internal,  it  can  no  more  prohibit  or  regulate 
that  which  is  inter-State  than  that  which  is  with  foreign  nations. 
Power  over  one  is  given  by  the  Constitution  of  the  United  States 
to  Congress  in  the  same  words  in  which  it  is  given  over  the  other, 
and  in  both  eases  it  is  necessarily  exclusive.    That  the  transportar 
tion  of  property  from  one  State  to  another  is  a  branch  of  mter- 
State  commerce  is  undeniable,  and  no  attempt  has  been  made  in 
this  case  to  deny  it.     *     *     *     This  court  lias  heretofore  stated 
tliat  inter-State  transportation  of  pajssengers  is  beyond  the  reach 
of  a  State  legislature,  and  if,  as  we  have  held,  State  taxation  of 
persons  passing  from  one  State  to  another,  or  a  State  tax  upon 
inter-State  transportation  of  passengers,  is  prohibited  by  the  con- 
stitution because  a  burden  upon  it,  a  fortiori^  if  possible,  is  a  State 
tax  upon  the  carriage  of  merchandise  from  State  to  State.     Trans- 
portation is  essential  to  commerce,  or  rather  it  is  commerce  itself, 
and  every  obstacle  to  it,  or  burden  laid  upon  it  by  legislative 
authority,  is  regulation." 

In  Hall  V.  DeCuir,  95  TJ.  S.  485,  Chief  Justice  Waite  said: 
"  We  think  it  may  safely  be  said  that  State  legislation  which  seekB 
to  impose  a  direct  burden  upon  inter-State  commerce,  or  to  inter- 
fere directly  with  its  freedom,  does  encroach  upon  the  exclusive 
i)ower  of  Congress.  *  *  *  If  each  State  was  at  liberty  to  regu- 
ate  the  conduct  of  carriers  while  within  its  iurisdiction,  the  con- 
fusion likely  to  follow  could  not  but  be  productive  of  great  incon- 
venience and  unnecessary  hardship.  Each  State  could  provide 
for  its  own  passengers  and  regulate  the  transportation  of  its  own 
freight,  regardless  of  the  interest  of  others.  Nay,  more,  it  could 
prescribe  rules  by  which  a  carrier  must  be  governed  within  the 
State  in  respect  to  passengers  and  property  brought  from  without 
On  one  side  of  the  river  or  its  tributaries  ne  mignt  be  required  to 
observe  one  set  of  rules,  and  on  the  other  another.  Commerce 
cannot  flourish  in  the  midst  of  such  embarrassments." 

In  Telegraph  Co.  v.  Texas,  105  U.  S.  460,  Chief  Justice  Waite 
said :  "  A  telegraph  company  occupies  the  same  relation  to  com- 
merce as  a  carrier  of  messages  that  a  railroad  company  does  as  a 
carrier  of  goods.  Both  companies  are  instruments  of  commerce, 
and  their  business  is  commerce  itself.  *  *  *  A  specific  tax 
on  each  message,  so  far  as  it  operates  on  private  messages  sent  ont 
of  the  State,  is  a  regulation  of  foreign  and  inter-State  oommeroe 
and  beyond  the  power  of  the  State." 
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In  Steamship  Co.  v.  Board  of  Bailroad  Commissioners,  18  Fed. 
Kep.  10,  Mr.  Justice  Field  said :  "  It  was  at  one  time  a  subject  of 
mncli  discussion  and  some  disagreement  among  judges  whether 
the  jjower  conferred  upon  Congress  to  regulate  commerce  is  exclu- 
sive in  its  character,  or  concurrent  with  that  of  the  States.     By 
recent  decisions,  this  question   has   been  put  at  rest.     When  the 
subject  upon  which  Couffress  can  act  under  this  power  is  national 
in  its  character,  and  admits  and  requires  uniformity  of  regulation 
affecting  alike  all  the  States,  then  tne  power  is  in  its  nature  exclu- 
sive ;  but  when  the  subject  upon  which  the  power  is  to  act  is  local 
in  its  operation,  then  the  power  of  the  State  is  so  far  concurrent 
that  its  action  is  permissible  until  Congress  interferes  and  takes 
control  of  the  subject.     Of  the  former  class  is  all  that  portion  of 
commerce  with  foreign  countries  and  among  the  States  which 
consists  in  the  carriage  of  persons  and  the  transportation,  purchase, 
sale  and  exchange  of  commodities.     From  necessity  there  can  be 
but  one  rule  in  such  cases  for  all  the  States,  and  the  only  power 
competent  to  prescribe  a  uniform  rule  is  one  which  can  act  lor  the 
whole  country.     Its  inaction  in  such  cases  is  therefore  an  equiva- 
lent to  a  declaration  that  such  commerce  shall  be  free  from  State 
interference."     See  also  Pullman  Southern  Car  Co.  v.  Nolan,  17 
Am.  &  Eng.  E.  R.  Cas. ;  Gibbons  v.  Ogden,  9  Wheat.   1 ;  The 
Daniel  Ball,  10  Wall.  665 ;  City  of  Council  Bluffs  v.  Railroad  Co., 
45  Iowa,  338 ;  Passenger  cases,  7  How.  283 ;  State  of  Penn.  v. 
Wheeling  Bridge  Co.,  18  Id,  481 ;  Cooley  v.  Board  of  Wardens, 
12  Id.  299 ;  Oilman  v.  Philadelphia,  3  Wall.  713. 

From  these  authorities  and  the  cases  therein  cited  we  think  it  is 
conclusively  settled  that  the  portion  of  either  inter-State  or  foreign 
commerce  which  consists  in  transit  or  traffic,  including  transporta- 
tion in  all  forms,  bv  land  or  by  water,  and  the  purchase,  sale  or 
exchange  of  goods,  is  national  and  susceptible  of  a  uniform  plan 
of  regulation,  and  is  therefore  under  the  exclusive  control  of  Con- 
gress. Even  if  Congress  has  not  seen  fit  to  prescribe  any  specific 
rules  to  govern  inter-State  commerce,  that  does  not  affect  the  ques- 
tion. "Its  inaction  on  this  subject,  when  considered  with  refer- 
ence to  its  legislation  with  respect  to  foreign  commerce,  is  equiva- 
lent to  a  declaration  that  inter-State  commerce  shall  be  free  and 
untrammeled."  State  v,  Saunders,  19  Kans.  127 ;  Welton  ^^  State 
of  Missouri,  »upTa. 

Our  opinion  is  therefore  that  Sec.  57,  which  was  repealed  by 
tlie  legislature  in  1883,  if  intended  to  apply  to  inter-State  commerce, 
was  in  violation  of  the  Constitution  of  the  United  States,  and 
therefore  void. 

The  conclusion  we  have  reached  could  not  be  disputed  were  it 
not  for  the  case  of  Peik  -u.  Chicago  &  N.  W.  R.  Co.,  94  U.  S., 
164,  and  the  language  of  the  court  in  State  -y.  Munn,  Id,  133 ;  and 
Bailroad  Co.  v,  Iowa,  Id,  155.     Wc  confesB  it  is  difficult  to  recon- 
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cilo  these  three  canes  with  the  principles  which  have  been  settled 
Hy  the  prior  and   e^nbsequent  course  of  decision  of  the  United 
States  Supreme  Court,  if  thej  decide  that  until  Congress  acts  in 
reference  to  inter-State  commerce,  the  legislature  of  a  State  mar 
negulate  the  transportation  of  freight  and  passengers  among  &e 
States.     These  cases  were  decided  in  1876,  and  the  opinion  in 
the  Peik  case  was  delivered  by  Chief  Justice  Waite ;  yet  in  the 
case  of  Hall  v.  DeCuir,  supra^  decided   the  next  year,  1877,  tlie 
Chief  Justice  quotes  approvingly  what  was  said  by  Mr.  Justice 
Field,  speaking  for  the  court  in  Welton  v.  State  of  Missonri,  91 
U.  S.,  282,  that  "  inaction  (by  Congress)     *     *     *     is  eouivalent 
to  ia  declaration  that  inter-State  commerce  shall  remain  free  and 
Untrammeled."     Referring  to  those  decisions,  the  Supreme  Conrt 
of  Iowa  in  Carton  v.  Kailroad  Co.,  supra^  uses  the  following  lan- 
guage :  "  The  cases  of  State  tj.  Munn,  94  TJ.  S.  113 ;  Railroad  Ca 
u  Iowa,  Id,  155 ;  and  Peik  v.  C.  &  N.  W.  R.  Co.,  Id.  164,  do  not 
appear  to  us  to  sanction  the  validity  of  acts  of  the  State  legidar 
ture   regulating  the  transportation   of    freight   and    pasaengers 
between  the  States.     They  merely  determine  the   power  ot  tie 
statutes  to  iix  reasonable  warehouse  charges  and  reasonable  charges 
for  transportation  of  freight  within  the  Doundaries  of  the  States 
respectively,  and  that  when  sudi  power  is  exercised,  althongh  it 
may  incidentally  ailect  commerce  between  the  States,  yet  the  laws 
of  the  States  are  not  regulations  of  inter-State  commerce  because 
of  such  incidental  results.     That  it  was  not  intended  in  those 
cases  to  approve  legislation   like  that  under  consideration  in  this 
case,  it  appears  to  us,  is  conclusively  shown  by  the  reasoning  in  the 
latter  cases  of  Hall  v.  DeCuir,  95  U.  S.  485  ;  and  Railroad  Qo.  ft 
Husen,  Id,  465. 

In  the  case  of  L  &  N.  R.  Co.  v.  R.  Com.  of  Tenn.,  mpra, 
Hammond,  J.,  in  commenting  upon  the  Peik  case,  says :  "  In  the 
Wisconsin  case,  the  next  in  the  series  of  the  Granger  case^  the 
court  mainly  deals  again  with  what  were  evidently  considered  by 
all  more  important  questions.  Circuit  Judge  Dmmmond  tells  nfi 
that  question  was  scarcely  argued  at  all  in  the  court-  below,  and 
evidently  it  was  only  incidentally  considered  in  the  supreme  court. 
6  Biss.  177.  The  Wisconsin  act,  unlike  ours,  contained  an  exoep 
tion  which  excluded  from  its  operation  all  rates  of  charges  for 
"  carrying  freight  which  comes  from  beyond  the  boundaries  of  the 
State  and  to  be  carried  across  or  through  the  State."  Possiblv, 
notwithstanding  its  terms,  the  act  may  have  been  constmed  within 
tiie  purview  of  this  exception,  not  to  apply  to  persons  and>property 
commg  from  other  States  into  Wisconsin  or  going  from  tliat  into 
other  States,  which  was  not  thought,  however,  to  be  itsconstrucrion 
in  the  court  below,  though  the  question  whether  it  could  so  appij 
under  the  State  Freight  Tax  cases,  15  Wall.  232,  was  reserved  a^^ 
not  decided  in  that  court.'' 
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In  the  Peik  caee  the  Chief  Justice  speaks  of  the  power  of  Wis- 
consin to  regulate  its  fares,  etc.,  so  far  as  they  are  a  domestie  con- 
cern, even  though  incidentally  they  may  reach  beyond  the  State. 
Clearly  a  statute  of  the  State  prescribing  rates  of  freight  forgoods, 
irhich  shall  be  binding  upon  the  railroad  companies  with  respeot 
to  goods  brought  from  another  State,  is  a  regulation  of  inter-State 
conunerce  as  much  as  a  law  imposing  a  ^x  upon  such  goodss 
Therefore  it  cannot  be  said  that  such  a  statute  acts  incidentaUy.  It 
acts  directly  upon  a  commerce  which  is  inter-State.     It  does  not^ 
like  laws  imposing  a  tax  upon  gross  receipts  from  traffic,  affect  sucn 
commerce  indirectly.     It  assumes  to  rebate  and  control  it  air 
commerce,  and  has  no  other  object  and  design.     Therefore  we 
cannot  say,  as  was  stated  in  the  !reik  case,  that  said  section  57,  it 
intended  to  apply  to  inter-State  commerce,  merely  incidentally 
affected  such  commerce. 

We  have  examined  the  case  of  the  People  v.  W.,  St.  L.  &  P. 
T3L  Co.,  104  ni.  476 ;  s.  a,  12  Am.  &  En§.  R.  R.  Cas.  10.  Thalf 
portion  of  the  case  tiiat  is  in  any  way  apphcable  to  this  is  largely 
baaed  upon  the  construction  given  by  that  court  to  the  three  cases 
cited,  and  reported  in  94  U.  S.  Rep.  For  tlie  reasons  before  stated, 
we  think  the  Supreme  Court  of  the  United  States  never  intended 
to  establish  the  doctrine  as  broadly  as  contended'  in  the  Qlinoia 


Thu0  far  we  have  discussed  the  question  presented  as  though 
Congress  had  remained  entirely  passive  upon  the  subject.  Su^, 
however,  is  not  the  fact.  In  1866  it  passed  an  act  autnorizing  all 
railroad  companies  to  transport  passengers  and  freight  from  State 
to  State,  and  empowering  them  to  receive  and  accept  compensatioib 
therefor.  It  seems  to  us  that  the  existence  of  this  statute  must  bn 
considered  in  discussing  the  power  of  a  State  taregulato  inter-State 
ONnmerce.  See  U.  ST  Stat,  at  Large,  vol.  14,  66 ;  Rev.  Stat  U. 
8.  (2d  ed.,  1878),  p.  1017,  Sec.  5258. 

If  by  this  statute  Congress  undertook  to  le^lateupon  inter-State 
aommerce,  the  exceptional  decisions  of  the  United  States  Supreme 
Court  decid^d  in  1876,  including  the  Peik  case,  do  not  militate  in 
the  slightest  degree  against  the  views  announced  h^^rein.  That 
each  railroad  company  m  the  case  before  us  issued  its  own  way-biU 
to  and  from  the  connecting  point  wdth  the  defendant,  and  that  each 
company  was  liable  for  the  loss  and  damage  occurring  on  its  own 
road  only,  does  not  affect  the  question  ot  inter-State  commerce. 
From  the  time  the  goods  began  to  be  moved  from  St.  Louis,  Mo., 
imtil  they  were  delivered  at  Hutchinson,  in  this  State,  they  were 
the  subject  of  commerce  and  commerce  among  the  States,  and 
therefore  inter-State  commerce. 

After  a  careful  consideration  of  the  whole  record  and  the  impor=- 
tant  questions  involved,  we  decide  that  the  plaintiff  is  not  entitled 
to  recover. 
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The  iudmient  therefore  of  the  district  court  must  be  afSrmed. 
All  tiie  justices  concurring. 

State  Be^nlation  of  Railroads.— It  is  concluaiyely  settled  that  a  State 
law  rextiiating  the  operation  of  railroads  within  the  State  ia  valid,  notwith- 
atanding  the  fact  that  it  may  indirectly  affect  inter-State  commerce. 

State  Tax  on  Railway  Gross  Receipts,  15  WalL  284;  Mann  v.  Illinois,  94 
U.  S.  118;  Chicago,  etc.,  R.  R.  Co.  v.  Iowa,  94  U.  S.  155;  Peik  v.  Chicago  & 
N.  W.  R.  Co.,  94  U.  S.  164. 

In  some  cases  such  laws  have  been  sustained  as  a  valid  exercise  of  the 
police  power  of  the  State.  Railroad  Co.  v.  Fuller,  17  WalL  5dO  ;  Bae  v.  Grand 
Trunk  R.  Co.,  9  Am.  &  Edr.  R.  R.  Cas.  470;  Chicago  &  Alton  S.  Go.  p. 
People,  12  Am.  &  Eng.  R.  R.  Cas.  156.  But  see  Hall  v,  DeCuir,  95  U.  a 
485. 

When  the  main  effort  of  the  act  is  to  regulate  inter-State  comraeroe,  eoct 
act  is  of  course  invalid.  City  of  Council  Bluffs  v,  Kansas  City,  St.  J.  &  G. 
and  B.  R.  R.  Co.,  45  111.  838;  Railroad  Co.  v.  Huson.  95  U.  S.  465. 

State  Begulation  of  Railroad  Freights  and  Fares.— The  questioo  bu 
been  frequently  raised  as  to  whether  a  State  act  regulating  the  rates  of 
freight  and  fare  is  valid,  when  its  effect  is  to  regulate  to  a  certain  extent 
inter-State  commerce.  McDuffe  v.  Portland  &  R^heeter  R.  Co.,  52  N.  H. 
520;  Messenger  v,  Pennsylvania  R.  Co.,  86  N.  J.  L.  407;  Chicago  &  Alton  R. 
Co.  V.  People,  ex  rel,^  etc.,  67  111.  11. 

In  one  case  such  acts  were  heldvfjid  and  constitutionaL  People  v.  Wabash 
etc..  R.  Co.,  7  Am.  &  Eng.  R.  R.  Cas.  628;  S.  c,  12  Am.  &  Eng.  R.  R.  Obb. 
10. 

The  weight  of  authority  is,  however,  to  the  effect  that  such  acts  are  not 
oonstitutional. 

Canon  <fe  Qo.  v,  Illinois  Central  R.  R.  Co.,  6  Am.  &  Eng.  R  IL  Gas.  805; 
Louisville  &  Nashville  R.  R.  Co.  v.  Railroad  Comm.  of  Tennessee,  t%  Am.  ^ 
Eng.  R.  R.  Cas.  1;  Kaliser  v.  Illinois  Central  R.  R.  Co.,  16  Am.  &  Eng.B.E 
Cas.  40,  and  note;  Illinois  Central  R.  Co.  v.  Stone,  et  a/.,  supra;  Hardy i?. 
Atchison,  T.  &  8.  F.  R.  Co ,  supra;  Wells,  Fargo  Sc  Co.  v.  Northern  Pacific 
R.  Co.,  infra. 

When  such  law  is  clearly  applicable  only  to  transportation  within  tbe 
State,  it  is  valid  and  constitutional.  Heiserman  et  aL  v.  Burlington,  C  B. 
A  N.  R.  Co.,  16  Am.  &  Eng.  R.  R.  Cas.  46. 

Reagan  Bill. — The  •passage  of  the  late  act  by  Oonj^ress,  known  as  the 
'*  Reagan  Bill,"  regulating  the  rates  of  freight  and  fare  in  cases  of  inter-State 
commerce,  has  a  most  important  effect  upon  the  question  considered  above. 
It  is  evident  that  Congress  having  now  legislated  upon  the  subject,  there  is 
now  no  possible  room  for  State  interference.  There  will  therefore  in  tbe 
future  be  an  end  to  litigation  upon  the  point.  It  now  remains  to  see  how 
the  '*  Reagan  Bill ''  will  be  construed  by  the  courts. 


Wklm,  Faego  &  Co. 

V, 
NOKTHKRN  PaOTFIO  KaIUKOAD  Oo. 

(Advance  Case,  U,  S.  Circuit  Court,  District  of  Oregon,  Nov,  19, 188i) 

A  corporation,  created  in  1866,  under  a  special  law  of  Colorado,  t<v^ 
purpose  of  doing  a  general  express  business,  is  not  prohibited  b]r  o^ 
1924  of  the  Revised  Statutes  from  carrying  on  such  business  in  Washu^^ 
territory,  although  it  may  possess,  as  incidental  to  its  general  poweis.  boib^ 
of  the  powers  usually  conferred  upon  banking  corporations.    NorisBUca 
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oorporation  prevented  from  so  carrying  on  its  busmess  in  such  territory  hj 
reason  of  Sec.  1889  of  the  Revised  Statutes,  which  prohibits  the  legislative 
aaBemblies  of  the  several  territories  from  creating  corporations  except  by 
l^neral  laws.  The  express  business  is  an  industrial  pursuit  within  the  mean- 
ing of  such  section. 

Whether  a  railroad  company,  carrying  on  business  in  several  States  and 
territories,  can  refuse  to  an  express  company  the  facilities  of  its  road  for 
failure  to  comply  with  the  laws  of  such  States  and  territories  concerning 
expri'ss  companies,  qucere.  If  it  can,  the  burden  of  proof  is  on  the  railroaa 
to  Hho'w  a  failure  to  comply  with  such  laws. 

Trausportation  is  one  of  the  essential  elements  of  commerce,  and  a  cor- 
poratiofi  engaged  in  inter-State  transportation  has  a  right  to  carry  on  such 
Du^nesH  unrestricted  by  any  territorial  or  State  restrictions. 

In  aa  application  for  a  preliminary  injunction,  the  court  must  decide  and 
act  accoraing  to  the  weight  of  evidence,  when  the  evidence  is  conflicting. 
Sacli  application  should  not  be  refused  on  the  ground  of  delay,  when  sucn 
delay  has  not  prejudiced  the  defendant. 

Courts  of  equity  have  power  to  issue"  a  preliminary  mand  tory  injunc- 
tion to  compel  a  railroad  company  to  furnish  facilities  over  itd  road  to  an 
express  company. 

This  cause  came  on  to  be  heard  on  the  bill  and  answer  thereto, 
and  the  aflSdavits  of  plaintiff  and  defendant,  upon  motion  for  a 
preliminary  injunction  to  compel  the  defendant  to  furnish  the 
plaintiff  express  facilities  over  its  lines  of  railway  northward 
between  Portland  and  Tacoma,  and  eastward  between  Wallula 
Junction  and  St.  Paul.     The  opinion  states  the  facts. 

M.   W,  Fechh-evmer^  for  the  plaintiff. 

James  McNcmgkt  and  C.  B,  BeUiiiger^  for  the  defendant. 

Dbady,  J. — This  is  a  suit  brought  to  restrain,  or  constrain,  the 
defendant  to  furnish  the  plaintiff  with  express  facilities  upon  its 
railway  from  Portland  to  xacoma,  and  from  Wallula  Junction  to 
St.  Paul  and  branches  between  those  points.     It  is  brought  by 
Wells,  Fargo  &  Co.,  a  corporation  organized  by  a  special  act  of 
the  territory   of  Colorado  in  1866,  whereby  it  is  authorized  to 
engage  in  the  express  business,  and  to  draw  drafts  and  bills  of 
exchange,  or  sell  or  buy  the  same  in  the  course  of  such  business. 
The  act  itself,  Sec.  1.  provides:   "That  Ben  Holladay,  David 
Street,  Bela  M.  Hughes,  S.  L.  M.  Barlow  and  John  E.  Russell, 
and  their  associates,  successors  and  assigns,  be  and  they  are  hereby 
declared  to  be  a  body  corporate  and  politic,  by  the  name  of  Holla- 
day  Overland  Mail  &,  Express  Company,  and  by  snch  name  shall 
have  continual  succession,  with  power  to  sue  and  be  sued,  plead 
and  be  impleaded,  complain  and  defend  in  any  court  of  law  or 
equity ;  to  adopt  and  use  a  common  seal,  and  change  the  same ; 
to  purchase,  hold,  mortgage  and  convey  any  estate  or  property, 
real  or  personal,  for  the  use  and  benefit  of  said  corporation ;  to 
take,  to  hold  and  dispose  of  any  mortgage  on  real  or  personal 
estate ;  to  establish,  maintain  and  operate  any  express,  stage  or 
passenger,  or  transportation  route,  or  routes,  by  land  or  water,  for 
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the  conveyance  of  personB,  mail  or  property  of  any  kind,  from,  to 
and  between  any  place  or  places  in  Colorado  territor j,  and  any 
place  or  places  beyond  the  limits  thereof ;   to  erect,  or  hire  and 
maintain  warehouses  or  other  structures  for  the  safe   keeping  of 
goods,  wares;  merchandise  or  other  chattels  or  effects,   and  the 
transaction   of  business;    and   for  the  purpose    of    facilitating 
exchange  between  the  several  places  at  which  said  corporation 
may  transact  business,  the  said  companv  shall  have  power  to  draw, 
accept,  indorse,  ^aranty,  buy,  sell  ana  negotiate  drafts  and  bills 
of  exchange,  inland  and  foreign ;  to  receive  coin,  monej,  silver 
and  gold,  in  any  form  or  other,  and  any  kind  of  valuables  on 
deposit  at  its  ofhces,  and  make  orders  for  the  payment  and  deliv- 
ery of  the  same,  or  an  equivalent,  at  any  other  place  whatsoever ; 
to  buy,  sell  and  dispose  of  gold  and  silver  coin  and  bullion,  gold 
dust,   money,  and  securities  for  money,  and   to   do  a  general 
exchange  and  collection  business  ;  and  to  invest  surplus  or  nnem- 
ployed  funds  in  bonds  or  notes,  secured  by  mortgage  on  reaJ  estate, 
stocks  of  the  Government  of  the  United  States,  of  any  of  Ae 
United    States,    or  otherwise,   as   the    board   of   directors    may 
designate." 

The  bill  alleges  that  this  plaintiff  has  been  in  the  express  busi- 
ness in  Oregon,  Washington,  Idaho,  Montana  and  places  to  the 
eastward  tliereof,  for  many  years;  that  the  defendant  is  furnishing 
express  facilities  to  the  plaintiff  over  its  road  from  Kalama  north- 
ward, and  from  Wallula  Junction  eastward  to  Missoula ;  but  that 
it  has  refused,  and  still  refuses,  to  furnish  express  facilities  over 
its  road  to  the  plaintiff  from  Portland  to  Kalama  and  from 
Missoula  eastward. 

The  answer  of  defendant  substantially  admits  the  facts  upon 
which  the  plaintiff  grounds  its  right;  that  is,  the  incorporation  of 
the  plaintiff,  its  express  business,  the  ownership  and  operation  of 
the  Northern  Pacinc  Railway  and  its  branch  lines  by  the  defend- 
ant, and  the  refusal  on  the  part  of  the  defendant  to  furnish  express 
facilities  to  the  plaintiff  within  or  between  the  points  named. 
But,  as  a  defence  or  reason  for  this  refusal,  the  defendant  sets  up 
several  matters.  And  first,  it  says  plaintiff  is  a  banking  corpora- 
tion, and  by  Sec.  1924  of  the  Revised  Statutes  it  is  prohibited 
from  doing  business  in  Washington  territory,  and  therefore,  as 
an  express  company,  cannot  come  into  that  territory,  nor  can 
it  rightfully  or  lawfully  demand  any  privileges,  or  facilities^ 
or  conveniences,  from  the  defendant  over  its  railway  lines  within 
that  territory. 

Sec.  1924  of  the  Revised  Statute^  referred  to  is  Sec.  6  of  the  act 
of  March  2,  1853  (10  Stat.  172),  organizing  the  territory  of  Wash- 
ington, and  it  provides :  "  The  legislative  assembly  of  Washington 
shall  have  no  power  to  incorporate  a  bank  or  any  institution  with 
banking  powers,  or  to  borrow  money  in  the  name  of  tiie  territory^ 
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to  pledge  the  faith  of  the  people  of  the  same  for  any  loan  what- 
ever, directlj  or  indirectly.  No  charter  granting  any  privileges  of 
making,  issuing  or  putting  into  circulation  any  notes  or  bills  in 
the  likeness  of  banlc  notes,  or  any  bonds,  scrip,  drafts,  bills  of 
exchange  or  obligations,  or  granting  banking  powers  or  privileges, 
shall  be  passed  by  the  legislative  assembly ;  nor  shall  the  establish* 
ment  of  any  branch  or  agency  of  any  such  corporation,  derived 
from  other  authority,  be  aBowed  in  the  territory ;  nor  shall  the 
legislative  assembly  authorize  the  issue  of  any  obligation,  scrip  or 
eindence  of  debt,  by  the  territory,  in  any  mode  or  manner 
"whatever,  except  certificates  for  services  to  the  territory." 

In  Rapalje  &  Lawrence's  Law  Dictionary,  under  the  word 
**  bank,"  occurs  this  definition  of  a  bank :  "  (1^  A  place  for  the 
deposit  of  money ;  (2)  an  association  or  corporation  whose  business 
it  IS  to  receive  money  on  deposit,  cash  checks  or  drafts,  discount 
commercial  paper,  make  loans,  and  issue  promissory  notes  payable 
to  bearer,  called  *  bank  notes ; '  (3)  the  building,  apartment  of 
office  where  such  business  is  transacted.  Banks  are  oi  three  kinds 
— ^banks  of  deposit,  which  include  savings  banks,  and  all  others 
which  receive  money  on  deposit ;  banks  of  discount,  being  those 
which  loan  money  on  collateral  or  by  means  of  discounts  of  com- 
mercial paper ;  and  banks  of  circulation,  which  issue  bank  notes 
payable  to  bearer.  But  the  same  bank,  generally,  performs  all 
these  several  operations." 

ISoWj  I  think  it  is  too  plain  for  argument  that  the  plaintiff  is  not 
a  bank  or  a  banking  corporation  in  any  of  these  senses,  though  it 
is  undoubtedly  true  that  it  possesses  some  of  the  powers  or  facul- 
ties which  may  be  used  by  a  bank,  and  are  commonly  used  by 
banks  in  the  transaction  of  business;  still,  banking  is  not  the 
object  of  its  incorporation.  The  object  of  its  incorporation  is  the 
tnmsportation  of  packages,  including  money,  from  place  to  place, 
and,  so  far  as  money  is  concerned,  this  is  also  done  at  this  day  by 
fel^raph,  bills  of  exchange,  drafts  and  otherwise.  It  may  be 
very  convenient  and  very  proper  for  Wells,  Fargo  &  Co.  to  receive 
|1,000  in  gold  to  be  transmitted  to  New  York,  and  to  do  so  by 
giving  a  draft  on  New  York,  or  by  making  a  telegraphic  transfer, 
and  then  transporting  the  coin  to  New  York  at  its  convenience, 
or  keeping  it  here,  if  that  should  1^  more  convenient,  for  the  time 
being.  I  do  not  think  I  can  better  dispose  of  this  objection  than 
in  the  language  of  Mr.  Justice  Green  in  the  able  and  exhaustive 
opinion  (1884)  delivered  by  him  i|i  the  case  between  these  same 
parties  in  Washington  territory. 

He  says :  ^'  It  has  been  stated  in  argument  that  plaintiff  is  doing 
a  purely  banking  business  at  different  points  in  the  United  States, 
notably  at  San  Francisco  and  New  York  city.  Possibly  it  may  be 
doing  what  is  beyond  its  lawful  powers.  The  prime  DDJect  of  its 
pursuit,  according  to  the  charter,  is  not  banking,  nor  the  doing  of 
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those  things  wherein  banks  and  bankers  are  principally  or 
peculiarly  engaged,  but  the  reception,  transmission,  and  delivery 
of  parcels  ana  values,  and  executing  other  commissions.     For  a 

Eerson  whose  proper  vocation  is  not  that  of  a  hanker,  to  do  for 
imself,  solely  in  furtherance  of  his  own  particular  vocarion,  the 
things  that  a  banker  does,  is  not  •  banking,  nor  is  it,  ^s  it  fc^eeuisto 
me,  the  exercise  of  'banking  powers.'  If  plaintiff,  under  ita 
charter,  does  things  that  banks  do,  it  does  them  as  ancillary  to  its 
main  business,  just  as  a  merchant  incidentally,  in  his  own  hehsli, 
in  his  mercantile  transactions,  may  do  every  one  of  those  things 
which  plaintiff  is  empowered  to  do,  and  vet  do  them  without  being 
in  name  or  fact  an  expressman  or  a  banker.  Not  for  the  purpose 
of  doing  a  banking  business  in  any  phase,  but  'for  tlie  purpose  of 
facilitating  exchange  between  the  several  places  at  which  said  cor- 
poration may  transact  business,'  are  the  particular  powers  of 
plaintiff  given. 

"  For  Uie  safe  and  convenient  transmission  of  value,  and  for  no 
other  purpose,  a  token  of  value  is  taken  from  a  sender  at  one  place 
and  a  corresponding  token  is  produced  to  a  recipient  at  another 
place.  It  is  all  the  same  as  if  a  parcel  of  goods  to  be  sent  were 
received  at  one  end  of  a  line  of  transportation,  and  a  like  or  equiva- 
lent parcel  were,  by  consent  or  stipulation  of  the  shipper,  to  be 

.  delivered  at  the  other  end.  A  business  consisting  of  such  details 
is  not  'banking,'  nor  are  powers  limited  to  carry  it  on  'banking 
powers.'  In  one  department  or  another  of  banking,  the  receiving 
of  deposits  or  the  buying  and  selling  of  gold  and  silver  and  mer- 
cantile paper  and  securities,  or  the  drawing,  paying  and  collecting 
mercantile  paper,  is  the  principal  thing,  and  the  exchange  of 
values  between  localities,  thereby  sometimes  effected,  is  subsidiary 
or  accidental ;  but  in  this  part  of  the  express  business,  the  princi- 
pal thing  is  the  tmnsferoi  value  from  place  to  place,  and  the  buy- 
ing, selling,  drawing,  paying,  collecting,  depositing  and  Tece'ivmg 
are  all  accessory.  Every  milling,  or  mining,  or  oSier  productive 
corporation,  has  to  do  some  or  all  of  these  tilings  for  the  conveni- 
ence of  itself  in  its  own  business,  to  a  greater  or  less  extent,  and 
if  it  could  not,  would  be  cramped  almost,  or  quite,  to  death. 

'  Between  such  a  corporation  ana  plaintiff  there  is  a  difference 
arising  from  the  fact  that  the  requirements  of  plaintiff's  business 
make  the  doing  of  such  things  a  matter  of  great  convenience  and 

.  frequency,  and  so  prominent  and  important  as  to  deserve  special 
mention  and  definition  in  the  charter.  But  in  the  psLcticxil&r  now 
under  discussion,  the  two  are  otherwise  alike. 

"  I  do  not  understand  that  Congress  demands  or  contemplates 
that  Sec.  1924  be  so  applied  as  to  bar  out  from  our  territon*  any 
foreign  corporations  except  those  yi^ho  carry  on  a  business  in 
which  the  things  essential  to  banking  are  done  for  banking  sake, 
or,  in  other  words,  as  the  main  as  distinct  from  an  incidental  and 
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ancillary  affair.  Only  such  are  banks,  or  have  the  power  to  do 
banking.  Wells,  Fargo  &  Company  is  not,  in  my  opinion,  though 
it  ma V  be  in  its  own,  a  corporation  or  that  description.  See  People 
v.  R.*Il.  &  L.  E.  E.  K.  Co.,  12  Mich.  384. 

*"  Liooking  f urtlier  at  this  section,  the  intent  of  it  seems  to  be, 
not  to  exclude  a  corporation,  simply  because  so  fortunate  or  unfor- 
tunate as  to  be  clothed  with  banking  powers,  or  powers  used  in 
banking,  even  so  as  to  be  exercised  m  chief,  but  rather  to  exclude 
one  exercising  or  claiming  to  exercise  them  in  fact.     The  section 
eeeins  to  be  leveled,  not  at  abstract  or  dormant  power,  but  at 
ac*tual  deed  or  endeavor.     In  the  record  before  me,  there  is  noth- 
ing to  show  that  plaintiff  is  doing  or  undertaking  anything  unlaw- 
f nl.     It  is  not  under  compulsion  of.  any  absolute  necessity  of  its 
express  business  to  exercise  the  interdicted  powers.     Values  can 
be  expressed  between  distant  places  without  traffic  in  -precious 
metals  or  valuable  paper.     If  such  traffic  be  unlawful  for  plain- 
tiff, it  is  freely,  though  perhaps  not  conveniently,  separable  from 
plaintiff's  busmess.     And  although  one  may  say  that  it  is  to  be 
presumed  that  plaintiff  is  doing  all  that  its  charter  purports  to 
antborize,  and  that  is  convenient  to  be  done,  vet  the  stronger  and 
overcoming  presumption  is,  that  it   is  not  disobeying  any  law, 
ommic  or  otnerwise." 

I  think,  myself,  that  apai*t  from  the  question  as  to  whether  this 
corporation  can  be  abstractly  called  a  bank,  by  virtue  of  its  act  of 
incorporation,  and  powers  conferred  by  that  act,  the  only  ques- 
tion, if  there  be  any  question,  is,  "  what  are  the  powers  it  is  exer- 
cising in  this  territory,  and  what  is  the  business  in  which  it  is 
engaged?"  It  may  have,  in  my  judgment,  many  interdicted 
powers,  or  more  than  one,  considered  with  reference  to  the  local- 
ity of  Washington  territory ;  but  if  it  goes  there  exercising  only 
the  powers  which  are  permitted,  as  to  the  interdicted  ones,  they 
do  not  exist  Whoever  alleges  it  is  exercising,  or  attempting  to 
exercise,  interdicted  powers,  and  therefore  is  unlawfully  in  that 
territory,  must  prove  the  allegation  to  be  true.  There  is  no  pre- 
sumption, as  Mr.  Justice  Greene  says,  that  "  it  is  there,  violating 
or  intending  to  violate  the  laws  of  the  territory." 

Another  objection  is  made  to  the  relief  demanded  in  this  bill 
on  the  ground  of  the  inability  of  the  plaintiff  to  exercise  the 
powers  daimed  by  it  in  Washington  territory,  and  that  is,  that  it 
18  created  by  a  special  act  of  Colorado.  This  objection  is  founded 
upon  Sec.  1889  of  the  Revised  Statutes,  which  is  applicable  to  all 
territories,  and  reads  as  follows : 

^'  The  legislative  assemblies  of  the  several  territories  shall  not 
grant  private  charters  or  especial  privileges,  but  they  may,  by 
general  incorporation  acts,  permit  persons  to  associate  themselves 
together  as  bodies  corporate  for  mining,  manufacturing  and  other 
inaustrial  pursuits,  or  the  construction  or  operation  of  railroads. 
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wagon  roads,  irrigating  ditches,  and  the  colonization  and  improve- 
ment of  lands  in  connection  therewith,  or  for  colleges,  seminaries, 
chnn^lies,  libraries,  or  any  other  benevolent,  charitable  or  scientific 
association." 

Now,  it  is  argued,  first,  that  becanse  a  corporation   cannot  be 
organized  in  Washington  territory  by  a  special  act  of  the  legisla- 
ture, but  must  be  organized  under  the  general  law,  therefore  i 
corporation  existing  oef pre  this  restriction  was  made,  under  a  spe- 
cial act  of  a  sister  State  or  territory,  cannot  come  into  that  terri- 
tory  and  exercise  the  powers,  although  they  are  in  no  way  excluded 
by  the  law  of  the  land,  or  contrary  to  tne  public  policy.     The 
ground  is,  that  it  is  not  brought  into  being  in  the  peculiar  or  par- 
ticular way  in  which  the  general  law  now  requires  corporations  U) 
be  f ormea  in  Washington  territory.     But  I  cannot  see  that  there 
is  anything  in  this  objection.     There  is  nothing  in  Sec.  1889  to 
prevent  any  corporation  exercising  its  powers  in  Washington  ter- 
ritory in  particular  cases.     Everybody  who  is  familiar  at  all  with 
the  history  of  the  growth  and  organization  of  corporations  in  the 
United  States  knows  that  this  rule  requiring  corporations  to  be 
organized  under  a  general  law  is  the  growth  of  some  years,  and 
has  grown  out  of  the  confusion,  corruption,  the  partial  and  inequit- 
'  able  legislation  that  was  the  result  of  allowing  parties  to  go  before 
the  legislature  and  ask  for  a  special  charter.    The  time  of  the  legis- 
lature was  unnecessarily  consumed  by  it ;  the  integrity  of  the 
members  of  the  legislature  was  unduly  exposed  ;  or,  through  the 
ignorance  or  carelessness  of  the  legislature  and  the  astuteness  and 
ailigence  of  designing  and  over-reaching  men,  there  were  con- 
stantly coming  to  light  obecure  clauses  in  these  acts  of  the  lep'sla- 
ture  giving  powers  and  granting  privileges  which  were  unjust, 
inequitable,   and  which  would  never  have  been  done  with  tie 
knowledge  of  the  legislature. 

Therefore,  owing  to  the  evils  resulting  to  the'territoiy  of 
Washington,  to  the  people,  and  to  the  legislature,  this  act  was 
passed,  and  has  no  reference  whatever  to  the  fact  whether  a  cor- 
poration, otherwise  formed,  might  exercise  powers  in  that  territoiy 
not  prohibited  or  contrary  to  its  public  policy.  It  is  a  matter  of 
no  moment  whatever  to  Washington  territory,  that  corporationB 
in  Colorado  are  created  by  special  act.  The  people  of  tne  latter 
territory  are  not  corrupted  by  it ;  the  le^slature  is  not  cormpted 
by  it ;  their  time  is  not  taken  up  Mrith  it.  The  only  interest  that  they 
have  in  the  matter  is  the  interest  that  any  portion  of  the  peojJe 
of  the  United  States  have  in  the  welfare  of  all  the  other  people  in 
the  United  States.  See  also,  on  this  point,  the  remarks  of  Mr. 
Justice  Field  in  Cowell  v.  Springs  Co.,  100  U.  S.  69. 

With  reference  to  the  effect  of  this  limitation  upon  the  power 
to  form  corporations  within  the  territory,  I  quote  again  from  the 
opinion  of  Mr.  Justice  Greene : 
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•*  Again,  defenjdant  urges  that,  under  the  second  clause  of  Sec. 
1889,  flie  territorial  legislatures  can,  by  general  incorporation  acts, 
authorize  the  formation  of  corporations  for  those  purposes  only 
which  are  specified  in  that  clause ;  that  plaintiff  is  not  a  corpora- 
tion within  the  limitation  unless  its  business  be  an  industrial  pur- 
suit ;  that  to  be  within  the  limitation  its  business  must  be  not 
only  industrial,  but  of  a  character  like  mining  and  manufacturing ; 
that  its  business  is  neither  of  that  chdracter,  nor  industrial,  and 
that,  therefore,  since  its  like  could  not  bv  private  or  general  stat- 
ute be  formed  within  the  territory,  its  admission  to  do  business  in 
the  territory  is  prohibited  by  the  spirit  of  the  section.     But  this 
clause  refers  merely  to  the  formation  of  domestic  corporations, 
and  has  nothing  to  do  with  domestic  recognition  of  foreign  cor- 
porations.    Besides,  I  think  plaintiff's  pursuit  is  industrial.     It  is 
such  according  to  ordinary  usage  of  words." 

It  is  objected  that  this  corporation  is  unable  to  come  into  Wash- 
in^on  territory  to  do  business  there  becaube  it  is  not  a  corpora- 
tion engaged  in  "industrial  pursuits."  The  objection  hmges 
about  these  words.  What  is  the  character  of  "  mining,  manufac- 
turing and  other  industrial  pursuits?"  It  is  maintained  that  this 
express  company  is  not  engaged  in  an  "  industrial  pursuit,"  and 
that  if  it  Is  engaged  in  an  mdustrial  pursuit  in  the  abstract  sense 
of  the  words,  it  is  not  engaged  in  such  an  industrial  pursuit  as 
mining  and  manufacturing,  and  that  the  words  "  industrial  pur- 
suit," being  coupled  wi A  "mining  and  manufacturing,"  are 
restricted  in  their  signification  to  the  general  scope  covered  by 
those  words,  "  mining  and  manufacturing."  I  think,  myself,  that 
tliis  is  entirely  too  narrow  a  signification  to  be  given  to  those 
words.  "  Industrial "  is  a  very  large  word,  and,  although  it  is 
associated  with  the  words  "  mining  and  manufacturing,"  it  would 
be,  it  seems  to  me,  contrary  to  the  manifest  purpose  of  Congress  in 
ibis  passaire  to  so  restrain  it  as  that  the  pursuit  must  be  literally,  or 
abnJ^tllteraUy,  a  miniBg  one  or  a  inanii4tnring  one.  Conld  not  a 
corporation  in  Vashin^on  territory  be  forme!  under  this  law  to 
engage  in  raising  wheat } 

This  is  neither  mining  nor  manufacturing  in  any  literal  sense  of 
the  word ;  it  is  producing.  Could  not  a  corporation  be  formed 
imder  this  law,  or  under  a  law  passed  in  Washington  territory,  to 
engage  in  navigating  Puget  Sound  ?  I  do  not  think  there  is  a 
specmc  provision  for  a  navigation  company ;  there  are  for  wagon 
roads  and  railroads,  but  there  is  none  for  steamboats.  But  I  sup- 
pose it  is  hardly  questionable  that  the  legislature  might  provide, 
Dy  a  general  law,  for  the  incorporation,  m  Washington  territory, 
of  a  company  to  navigate  Puget  Sound.  An  "  industrial  pursuit," 
it  may  be  said  also,  in  the  case  I  put  of  farming,  is  covered  by  the 
words  "colonization  and  improvement  of  lands  in  connection 
therewith,"  but  these  are  limited  by  the  words  "  railroads,  wagon 
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roadB,  irrigating  ditclies,"  and  it  is  doubtful  whether  the  coloniza- 
tion of  lands  and  the  improvement  of  lands,  standing  by  iteelf, 
includes  fanning,  raising  wheat,  flax,  hops  and  com. 

I  want  to  addhere,  that  I  am  not  prepared  to  say  tliat  if  this 
Sec.  1889  expressly,  or  by  fair  construction,  prevents  the  terri- 
tory of  Wasnington  from  providing  for  the  incorporation  of  a 
company  to  carry  on  an  express  business  within  its  limits^  that  it  is 
a  suiBcient  indication  o4  tlie  public  policy  by  the  law-making 
power  of  that  territory  to  overcome  the  presumption  that  by  eomitr 
this  plaintiflE  is  allowed  to  transact  its  business  there;  I  repeat,  u 
this  act  could  be  fairly  construed   as  inhibiting  the  legislative 
assembly  of  Washington  territory  from  providing  for  the  incor- 
poration of  an  express  company  m  that  territory,  1 'think  it  would 
be  such  a  manifestation  of  public  policy  by  the  law-making  power, 
the  supreme  power  there,  as  would  exclude  this  plaintiff  from 
doing  business  in  the  territory,  at  least  on  the  ground  of  comity. 
It  would  have  no  right,  as  a  matter  of  comity,  to  do  a  bofiineaB 
there  as  a  corporation  which  the  territory  itself  is  prohibited  from 
authorizing  a  corporation  to  engage  in.     But  I  think  the  express 
business  is  an  industrial  pursuit,  and  one  which  the  territorial 
legislature  could  provide  for  the   formation  of  corporations  U> 
engage  in. 

The  next  objection  to  this  relief  is,  that  the  plaintiff  has  not  com- 
plied with  the  laws  of  Washington,  Dakota,  Montana  and  Minne- 
sota, the  State  and  territories  through  which  defendant's  road 
runs,  concerning  express  companies  doing  business  therein,  and 
that,  therefore,  it  has  no  right  to  enter  uiese  places,  and  cannot 
complain  if  it  is  not  allowed  express  facilities  upon  deiendsufs 
road  therein.     To  begin  with,  I  have  a  very  strong  impression  that 
it  does  not  lie  in  the  mouth  of  the  defendant — a  corporation 
engaged  in  the  business  of  a  common  carrier — to  say  to  this  plMntifi, 
"  1  ou  have  not  complied  with  the  laws  of  these  territories  con- 
cerning the  transaction  of  business  therein."     It  does  not  seem  to 
me  that  it  is  a  matter  which  concerns  the  defendant.     It  does  not 
seem  to  be  a  matter  that  the  defendant  can  judge  of ;  and  I  think 
the  case  I  put  to  counsel  on  the  argument  has  not  been  answered ; 
that  is,  supposing  the  law  of  Wasliington  territory  provides  that 
no  person  shall  be  engaged  in  peddling  jewelry  in  tnat  territory 
unless  he  has  taken  out  a  license  and  paid  for  iV&nd  a  person  with 
pack  upon  his  back,  peddling  jewelry,  offers  to  go  on  board 
of  defendant's  train,  having  purchased  a  ticket  for  that  purnose, 
can  the  defendant  object  and  say :  "  You  are  a  peddler,  pedaling 
without  a  license  ;  you  have  no  right  here ;  we  cannot  carry  you. 
I  do  not  think  the  defendant  can.    The  matter  is  one  for  theSute 
or  territory,  and  not  the  defendant.    However  that  may  be,  I 
think  the  burden  of  proof  is  upon  the  defendant  to  show  that  the 
'plaintiff  is  not  qualified  to  act  as  an  express  company  within  these 
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territories.  I  think  that  if  the  plaintiff  failed  to  comply  with  any 
particular  required  by  the  laws  of  these  territories,  the  burden 
of  proof  is  cast  upon  the  defendant  to  show  it.  There  is  no  pre- 
sumption tliat  the  plaintiff  hiis  not  complied  with  the  law,  as  all 
men  are  presumed  to  obey  the  law  and  comply  wnth  it,  until  the 
contrary  is  shown.  The  plaintiff  alleges  in  its  oil!  that  it  has  com- 
plied 'with  the  law.  The  defendant  alleges  in  its  answer  that  the 
plaintiff  has  not  complied  with  it,  but  does  not  state  wherein  the 
plaintiff  has  not  complied  with  it. 

Tlie  defendant  alleges  tliat  the  plaintiff  has  not  complied  with 
the  law,  but  does  not  state  wherein.  The  affidavits  in  support  of 
plaintiff's  bill,  made  by  its  manager  and  officers,  who  ought  to 
know  whereof  they  speak,  are  clear,  full  and  explicit,  and  are  to 
the  effect  that  they  have  complied  with  the  law,  and  on  the  argu- 
ment it  was  substantially  admitted  by  counsel  for  defendant  that 
the  plaintiffs  attempted  to  comply  with  it ;  but,  in  his  judgment, 
there  was  some  teciinical  defect,  which  was  not  very  particularly 
stated.  I  apprehend  it  is  not  a  very  serious  matter.  I  snail  assume, 
then,  that  these  laws  have  been  complied  with,  and  that,  tlierefore, 
as  far  as  that  objection  is  concerned,  it  has  no  weight. 

But  supposing  that  none  of  them  had  been  complied  with  by 
the  plaintiff,  or  that  plaintiff  had  not  undertaken  to  comply  witn 
them.  Plaintiff  is  engaged  in  an  inter-State  commerce.  There 
can  be  no  commerce  without  trjinsportation.  Transportation  is 
one  of  the  essential  elements  of  commerce,  the  means  by  which 
commerce  is  supported.  The  plaintiff  is  engaged  in  transporta- 
tion between  these  points,  and  is  engaged  in  an  inter-State  com- 
merce ;  and,  in  my  judgment,  no  territory  or  State  can  impose 
upon  it  any  conditions  by  way  of  license  or  otherwise  to  engage 
in  this  commerce  by  passing  through  its  limits.  Of  course,  the 
right  to  engage  in  inter-State  commerce  is  not  a  right  to  do  a  local 
business  within  the  territory,  and  therefore  the  plaintiff  has  no 
right  to  do  an  express  business  in  Washington,  Idaho,  Montana 
and  Dakota,  if  it  has  not  complied  with  their  laws.  But  if  it  has 
an  existence,  and  is  authorized  generally  to  do  an  express  business, 
it  may  do  it,  so  far  as  inter-StJite  commerce  is  concerned,  without 
reference  to  these  laws.  I  think  this  is  very  clear  both  on  the 
authorities  and  the  reason  of  the  case.  The  case  of  the  Pacific 
Coast  Steamship  Co.  v,  the  Board  of  Kail  way  Commissioners,  18 
Fed.  Rep.,  10,  is  a  case  directly  in  point. 

I  have  not  been  able  to  come  to  any  definite  conclusion  how  far 
the  legislation  of  Congress  on  the  transportation  of  dutiable  goods 
affects  this  question. 

It  seems  that  in  1870  Congress  passed  an  act  to  facilitate  the 

transportation  of  dutiable  goods  from  the   ports  of  entry  on  the 

seaboard  to  important  points  in  the  interior.     It  has  amended  the 

act  once  or  twice  since — once  in  1880  and  once  in  1884.    By  the 

18  A«  ft  E.  B.  Cm.— 29. 
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«ct  of  1880,  Portland  waB  made  one  of  the  points  from  which 
goods  from  foreign  ports  might  be  transported  in  bond  to  the 
interior  without  paying  duty  at  this  point,  and  by  the  act  of  1884, 
in  addition  to  the  provision  that  whoever  undertook  to  canr  these 
foods  should  l)e  treated  and  considered  as  a  common  earner  for 
tnat  purpose,  it  was  expressly  provided  that  they  might  be  carried 
by  express  companies  in  such  boxes  or  safes  as  they  usually  had  or 
fumisned  for  like  articles.  The  act  goes  upon  the  assumptioD 
that  an  express  company  is  a  safe  mode  of  conveyance,  and  a 
recognized  mode  of  transporting  sii(h  things,  without  special 
provision  as  to  what  should  be  tlie  character  of  the  veliicle,  the 
box  or  safe.  How  far  that  should  be  considered  a  regulation  of 
commerce,  under  which  this  plaintiff  may  carry  goods  from  Port- 
land to  St.  Paul,  irrespective  of  any  inimical  or  restraining  legis- 
lation of  the  territories  between  Portland  and  St.  Paul,  I  am  not 
prepared  to  say.  It  is  not  necessary  to  decide  it,  though  the  indinar 
tion  of  my  mind  is  that  it  has  some  effect  upon  the  matter  in  favor 
of  the  plaintiff. 

The  next  objection  is  that  the  defendant  is  not  able  to  fumifih 
the  facilities,  admitting  that  plaintiff  has*  a  right  to  them.     UpoB 
this  phase  of  the  case,  counsel  for  the  defendant,  with  his  UBual 
ability  and  zeal,  insists  that  if  there  is  a  conflict  of  evidence  upon 
that  point,  the  (jourt  is  powerless  to  act,  as  it  is  not  at  liberty  to 
weigh  evidence — to  decide  either  from  the  number  of  witneeeee 
on  tlie  one  hand,  and  the  scarcity  on  the  other,  or  from  the  inher- 
ent probability  of  the  testimony,  or  from  the  circumstances  which 
sre  commonly  kno^^Ti  to  all  men,  or  altogether,  but  is  powerlesBto 
act  from  the  simple  circumstance  that  uiere  is  a  connict  of  testi- 
mony in  the  affidavits  concerning  this  question  of  its  ability  to 
furnish  these  facilities.   I  understand  counsel  to  maintain  that  this 
proposition  extends  to  any  material  question  that  may  arise  on  the 
application  for  an  injunction,  that  is  involved  in  the  conflict  of 
evidence — one  against  a  thousand  although  it  be ;  that  in  such 
case  the  court  has  not  the  power  to  act,  pjtfticularly  in  the  case  of 
an  application  for  a  mandatory  injunction.    I  must  admit  that  this 
doctrine  is  new  to  me.     I  do  not  think   it  can  be  found  in  those 
words,  or  anything  like  it,  in  the  books ;  but  I  conceive  the  true 
doctrine   to   be,  that,  where   there  is  a  conflict  of  evidence,  the 
court  must  decide,  and  act  according  to  the  weight  of  evidence. 
But  I  can  see  very  readily  that  the  court  might  require  more  satis- 
factory and  conclusive  evidence  in  one  case  than  in  another,  owing 
to  the  effect  or  consequence  of  its  action.  If  its  action  were  merely 
conKservative,  and  could  do  no  harm,  it  might  be  at  liberty  to  act 
where  there  was  a  well-balanced  conflict  of  statement.     But  if  its 
action  might  seriously  injure  or  inconvenience  the  defendant,  it 
might  very  properly  refuse  to  act  where  the  evidence  was  at  all 
.  equal  and  conflicting.     With  this  understanding  of  the  role  of 
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evidence  in  these  matters,  I  now  proceed  to  dispose  of  this  point. 
There  are  two  affidavits  made   by  the   officers  of  this  defendant 
corporation.     They  state  in  so  many  words  that  the  defendant  is 
not   able  to  furnish  these  express  facilities,  and   goes  on  to  say 
wherein  they  are  imable  to  do  so.     They  say,  first,  that  it  would 
require  an  additional  car  beyond  Missoula  for  the  plaintiff  to  do 
its  business  in,  and   they  have  none ;  that  if  an  additional  car  is 
put  on  the  train  for  the  express  company,  the  weight  of  the  train 
would   be  increased,  and  trie  propelling  power  is  now  so  evenly 
balanced,  that,  with  an  additional  car,  it  would  require  another 
locomotive,  and  that  would  put  the  company  to  very  considerable 
expense.     I  asked  the  counsel  for  tlie  defendant,  in  the  course  of 
his  argument,  if  he  expected  the  court  to  believe  that  this  defend- 
ant corporation,  with  all  its  power,  wealth  and  resources,  was  really 
unable  to  furnish  an  express  car  to  this  plaintiff,. and  the  counsel, 
of  course,  had  not  the  hardihood  to  state  that  he  thought  the  court 
would   be  expected  to  believe  it,  but  only  that  the  defendant 
meant,  that  to.  do  it  would  take  some  little  time.    Of  course,  taking 
that  view,  the  statement  does  not  amount  to  much.     It  may  be 
that   defendant  corporation  has  not  a  car  which  at  this  moment 
it  can  divert  to  the  use  of  the  plaintiff.     But  it  can  supply  a  car  in 
five  or  six  or  ten  days,  that  is  practically  the  same  thing.     In  my 
judgment,  it  can  do  so  to-morrow  if  it  wants  to.     The  testimony 
on  the  part  of  the  plaintiff  shows  that  the  car  which  is  used  by 
the  plamtiff  from  Wallala  Junction  to  Missoula  is  carried  from 
there  to  Helena  empty,  and    there  is  no  reason  why  it  should 
not  be  used  by  the  plaintiff  to  Helena,  except  the  desire  of  the 
defendant  not  to  allow  the  plaintiff  to  use  it.     Of  course,  when 
it  reaches   Helena,  the  plaintiff  is  in  the  centre  of  business  in 
that  country.     It  is  in  reach  of  another  railroad,  the  Northern 
Utah,  by  means  of  which  it  has  access  to  the  Central  and  Union 
Pacific  roads.     The  defendant  allows  the  plaintiff  to  go  to  Mis- 
soula, and  there  requires  it  to  leave  the  tram,  and  the  car  is  car- 
ried from  there  empty.     In  this  connection,  it  must  be  noticed, 
as  a  material  circumstance,  that  there  is  a  rival  express  comj)any 
upon  this  road,  the  Northern  Pacific  Express  Company,  arid  it  is 
manifest  that  the  defendant  intends  to  ^ve  the  express  business 
over  its  road  to  this  company,  if  it  has  a  mwf ul  right  to  do  so. 

In  considering  the  question  whether  the  defendant  has  furnished 
facilities  to  the  plaintiff,  as  it  ought  to,  and  whether  it  is  able  to 
do  BO,  or  whether  this  is  an  excuse  for  not  doing  what  the  law 
requires  it  to  do,  the  Northern  Pacific  Express  Company  and  its 
relations  to  this  defendant  is  a  very  material  circumstance.  One 
of  the  affidavits,  stating  that  the  defendant  is  unable  to  furnish  an 
express  car,  is  made  by  an  officer  of  the  defendant  and  of  the 
Northern  Pacific  Express  Company.  The  fact  that  its  stock  is 
owned  largely  by  the  men  and  people  in  the  Northern  Pacific 
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Kailroad  Company,  and  is,  in  ;fact,  its  other  self,  is  a  very  material 
circumstance.  Tne  defendant  may  have  been  advised  tliat,  beiiiir 
a  railway  corporation,  it  was  not  competent  to  do  an  express  busi- 
ness, and  therefore  it  has  undertaken  to  do  so  as  nearly  as  it  can, 
and  has  formed  a  corporation  for  that  purpose,  that  is,  in  fact,  itself. 
It  is  also  stated  in  these  affidavits  that  the  plaintiff  will  not  be 
injured  if  this  relief  is  not  granted,  because  the  express  buiiiIle^^ 
is  overdone  east  of  Missoula.  There  is  such  competition  Ijetwtin 
the  American  Express  Company  and  the  Northern  Pacific  Exprtse 
Company,  that  they  are  carrying  at  losing  rates.  This  is  a  matter 
which  does  not  concern  the  defendant  upon  any  theory  in  this  csL^e 
which  can  be  taken  into  consideration.  Whatever  the  fact  mar  I)e 
in  relation  to  the  Nortliern  Pacific  Express  Company,  as  to  it^^ 
connection  w4th  the  Northern  Pacific  Railway  Company,  in  the 
eye  of  the  law  it  has  no  more  relation  to  it  than  it  has  to  tlie 
plaintiff ;  it  has  no  more  interest  in  one  than  the  other.  It  is  no 
matter  to  the  defendant  if  they  are  both  broken  up  in  the  express 
business,  so  that  they  pay  for  the  services  which  they  require,  ibis 
is  not  a  matter,  of  any  moment  to  the  defendant.  Nor  is  it  prob- 
able that,  if  the  defendant  is  allowed  express  facilities  upon  the 
defendant's  train  east  of  Missoula,  there  will  be  any  need  either 
of  additional  power  or  cars.  It  does  not  follow  that  any  more 
business  is  going  to  be  done.  I  won't  say — I  am  not  sufficiently 
well  informed  to  siiy — that  there  would  he  no  need  of  another  car. 
It  is  not  probable  that  the  bulk  of  the  goods  transported  would 
be  materially  increased.     And  there  may  be  room  tor  both  com- 

{►anies  in  one  car,  if  it  would  not  be  disagreeable  to  tlie  einployes. 
nstead  of  having  separate  cars,  the  one  now  in  use  might  be 
partitioned 

The  result  would  be  that  Wells,  Fargo  &  Co.  would  have  their 
share  of  the  business,  and  what  they  would  do  the  Northern  Pacific 
Express  Company  would  not  do.  There  probably  would  not  be 
any  particular  addition  to  the  business.  It  would  be  distributed 
between  the  two  companies.  Wells,  Fargo  &  Co.,  having  been  on 
tlie  ff round  so  long  a  time,  and  having  now  access  to  the  business, 
would  do  its  share  of  it,  and  by  as  much  as  it  did,  the  Northern 
Pacific  Express  Company  would  do  lesfe.  Besides,  the  plaintiff  is 
not  entitled  to  this  injunction,  except  upon  giving  security  to  pay 
whatever  is  ri«;ht ;  and  it  comes  to  this,  that  if  the  defendant  nas 
to  put  on  another  locomotive,  or  has  to  put  on  another  car,  it  is  one 
of  the  circumstances  to  be  considered,  and  should  be  charged  for. 
Of  course,  the  main  question  in  this  case,  as  to  whether  the  plaintiff 
is  entitled  to  these  facilities,  and  whether  it  is  the  duty  of  the  defend- 
ant to  furnish  them,  has  been  decided  in  this  court  in  the  case  of 
Wells,  Fargo  &  Co.  against  the  Oregon  Railway  and  Navigation 
Company,  and  the  Oregon  &  California  Bailroad  Company.  8  Saw- 
yer, 600.  It  is  not  now  proposed  to  consider  that  question  any  fur- 
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tber.  It  is  a  serious  question,  and  an  important  one,  which  awaits  the 
final  decision  of  tlie  supreme  court.  It  the  ruling  of  this  and  other 
circuit  courts  is  affirmed  in  the  Supreme  Court  of  the  United 
States,  the  question  is  settled  in  favor  of  the  plaintiff ;  if  other- 
'wise,  of  course,  the  question  is  decided  in  favor  of  the  defendant. 
Bat  for  the  time  being,  we  so  upon  the  assumption  that  the  defend- 
ant is  under  obligation  to  nimish  reasonable  express  facilities  to 
the  plaintiff,  or  any  other  express  company  that  wishes  to  do  busi- 
ness on  its  road. 

Another  point  was  made,  and  that  was,  that  this  application  has 
been  delayed.     This  objection  is  made  particularly  with  reference 
to  the  mandatory  character  of  the  injunction.     JSut  the  delay  in 
this  case  has  not  worked  any  prejudice  whatever  to  the  defetidant; 
it  has  worked  to  its  advantage,  if  it  be  an  advantage  to  keep  the 
plaintiff  ofi  its  road ;  it  has  not  changed  its  condition ;  it  has  not  built 
up  a  livaU  which  it  has  now  to  take  down ;  it  has  not  done  anything 
which  it  would  have  to  undo.     In  so  far  as  it  has  had  any  effect, 
it  has  been  to  its  advantage,  if  it  be  an  advantage,  as  I  apprehend 
it  is,  to  keep  the  plaintiff  off  its  road.    The  delay  is  more  apparent 
than  reaL     i  thiiiK  the  fact  is  that  the  defendant  has  been  operat- 
ing this  road  about  fourteen  months,  and  it  appears  from  the  affi- 
davits in  this  case  that  the  plaintiff  commenced  a  suit  in  Washington 
territory  prior  to  that  time,  and  maintained  thereuntil  a  short  time 
since,  when  the  defendant  came  into  this  State  with  its  road  from 
Kalama  to  Portland,  whereupon  the  plaintijff  commenced  this  suit, 
and  shortly  after  dismissed  tiie  other.    The  delay  is  more  apparent 
than  real,  but  if  there  was  an  actual  delay,  there  is  nothing  in  it 
which  can  prejudice  the  defendant.  K  anybody  has  suffered  by  the 
delay,  it  is  the  plaintiff  and  not  the  defendant. 

There  is  only  one  other  question  to  be  considered — that  is, 
whether  a  mandatory  injunction  ought  to  be  issued  in  a  case  of 
this  kind,  that  is,  so  far  as  this  is  a  mandatory  injunction.  It 
is  laid  down  in  Pomeroy's  Equity  Jurisprudence,  Sec.  1539, 
"that  where  the  injury  is  immediate  and  pressing,  and  irrepa- 
rable, and  clearly  established  by  the  proofs,  and  not  acquiesced  in 
bj  the  plaintiff,  a  mandatory  injunction  ought  to  issue."  An 
injunction  as  an  equitable  remedy  has  grown  wonderfully  in  the 
last  fifty  years,  ana,  of  course,  ii  we  are  to  be  guided  by  deci- 
sions and  dicta  prior  to  that  time,  the  court  would  often  fail 
to  exercise  this  power  where  it  is  necessary.  I  think  myself, 
with  Professor  Pomeroy,  that  very  much  of  the  objection  and 
argument  that  has  been  made  against  the  allowance  of  a  manda- 
tory injunction  in  times  gone  by  is  simply  absurd ;  and  that  it  was 
absurd  is  manifest  by  the  practice  of  the  courts  of  evading  the 
rule — admitting  it  by  mouth,  but  overruling  it  in  act — that  is  to 
fiay,  admitting  that  the  authorities  stated  that  a  mandatory  injunc- 
tioa  ought  not  to  be  allowed,  and  at  the  same  time  enjoining  a 
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party  to  do  some  aflSrmative  act  in  a  negative  fonn.     When  the 
injury  ig  immediate  and  pressing,  and  at  the  same  time  irreparable, 
and  the  right  to  relief  is  made  out  clearly  upon  the  proof,  there  i* 
no  reason  why  a  mandatory  injunction  should  not  issue.     In  this 
case,  although  the  injunction  is  mandatory  in  form,  it  is  in  effect 
negative ;  it  can  do  no  harm  to  the  defendant,  even  if  it  should 
turn  out  to  be  wrong.     It  is  simply  an  equivalent  to  the  ordinary 
provisional  injunction.     The  defendant  is  engaged  in  operating 
this  road ;  it  is  there  for  the  purpose  of  carrying  all  express  matter 
which  can  be  gathered  up,  and  brought  to  it,  to  be  earned  between 
its  termini.     Considered  as  the  Northern  Pacific  Railway,  and  not 
80  a  private  partner  of  the  Northern  Pacific  Express  Comnanr,  in 
whicn   light  we  have  no  right  to  regard  it,  confiidered  sunply  as 
the  Northern  Pacific  Railway  Company,  it  is  a  matter  of  no  parti- 
cular moment  to  it  whether  the  express  matter  is  fumishwi  by 
Wells,  Fargo  &  Co.,  or  by  the  Northern  Pacific  Express  Company. 
Therefore  the  defendant  cannot  be  injured,  in  any  legal  sense,  if 
it  be  required  to  funiish  these  facilities  to  Wells,  Fargo  &  Co.,  pro- 
vided that  Well8,  Fargo  &  Co.  give  a  bond  to  compensato  the  defend- 
ant in  every  respect  lor  the  reasonable  expenses  incurred  in  famish- 
ing the  facilities.  Much  of  the  law  and  argument  on  the  subject  of 
mandatory  injunctions  has  very  little   application   to  tliis  case, 
because,  while  it  is  mandatory  in  form,  it  is  hardly  so  in  effect.    It 
simply  requires  the  defendant  to  do  that  which  it  ought  to  do— to 
carry  express  matter  if  furnished   by  A.  as  well  as   by  B.,  being 
paid  for  at  the  same  rate,  and  malring  the  same  amount  of  money 
out  of  it. 

These,  I  believe,  are  all  the  points  made  by  counsel  for  the 
defendant  in  his  elaborate  argument  in  this  case.  I  do  not  think 
he  has  left  anything  unsaid  or  any  stone  unturned.  The  main 
question — as  to  the  duty  of  the  defendant  to  furnish  plaintiff 
express  facilities — I  have  passed  on  before  ;  and  tlie  particular  and 
peculiar  ones  made  in  this  argument  have  been  so  tl^oroughly  and 
well  considered  by  Mr.  Justice  Greene,  in  the  case  in  Washington 
territory,  between  these  same  parties,  that  I  might  have  contented 
myself  by  simply  referring  to  his  opinion,  from  which  I  have 
already  quoted. 

The  order  of  the  court  will  be  that  the  defendant  be  required  to 
furnish  ordinary  express  facilities  to  the  plaintiff  on  its  road 
between  Oregon  and  St.  Paul,  and  connecting  lines  or  links,  what- 
ever they  maj^  be,  and  to  furnish  the  plaintiff  such  facilities  as  the 
defendant  furnishes  any  other  express  company ;  and,  in  addition, 
that  the  plaintiff  give  a  bond,  to  be  approved  by  the  master  of 
this  court,  in  the  sum  of  $25,000,  to  pay  all  costs,  charees  and 
damages  which  the  defendant  may  incur.  I  have  tixed  this  sum, 
but  if  the  counsel  for  the  defendant  tliinks  the  sum  ought  to  b^ 
greater,  I  will  hear  him  now,  or  at  any  time.  Possibly  at  WD» 
ruture  time  it  may  be  necessary  to  increase  the  bond. 
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Inter-State  Commeree. — For  a  collection  of  authorities  relative  to  the 
xigbt  of  a  railroad  company  engaged  in  inter-State  commerce  to  be  free  of 
8&te  or  territorial  regiuation,  see  Illinois  Central  R.  R.  Co.  v.  Stone,  «upra» 
and  Haidy  v.  Atchison,  T.  &  S.  F.  R.  Co.,  and  note,  supra, 

Bxpress  Companies.— Ab  to  the  duty  of  railroad  companies  to  afford 
ezprees  fadlides.  see  Baltimore^  Ohio  R.  Co.  v.  Adams  Express  Co.,  infrm 
ana  Eugo  v,  Redfield  et  cU,,  and  note,  infra. 


Baltzmobe  &  O.  K.  Co. 

V, 

Adams  Expbess  Co. 
{Advance  Cam,  U,  8  Circuit  Court,  D,  Maryland,  November  20,  1884.) 

Hie  Adams  Express  Companjr  is  a  joint  stock  association  formed  under  the 
laws  of  New  York,  which  provide  that  such  an  association  shall  have  nearly 
all  the  essential  attributes  of  a  corporation.  Held,  that  suit  against  it  should 
be  brought  againtit  either  the  president  or  treasurer,  and  that  those  officers 
beinK  citizens  of  New  York,  it  follows  that  whether  the  association  be  treated 
as  a  Mew  York  corporation,  or  the  officer  sued  be  treated  as  a  gtuiai  corpora- 
tion sole,  or  as  an  official  pertson  designated  by  statute  to  represent  the  asso- 
dataon,  in  any  event  the  oefendant  is  a  citizen  of  New  York,  and  the  federal 
ooort  has  jurisdiction  so  far  as  it  depends  on  citizenship. 

If  it  is  shown  that  advancinfi^  ^*  accrued  charges"  by  a  receiving  to  a  ten- 
dtting  carrier  is  an  established  xiaaf;e  in  the  express  business,  and  that  a 
oarrier  grants  this  facility  to  certain  carriers,  and  refuses  it  to  another,  for 
the  purpose  of  making  a  discrimination  which  is  necessarily  prejudicial,  iM 
womd  seem  that  such  a  discrimination  should  be  held  unlawful.  But  in 
this  ease,  in  view  of  the  adjudications  in  other  circuit  courts  in  cases 
between  the  same  parties,  an  m  junction  requiring  the  defendant  to  advance 
aoomed  charges  was.  refused.  ^ 

Under  the  circumstaDces  of  discrimination  shown  by  the  affidavits  in  thia 
case,  held,  that  the  defendant  should  be  required  to  receive  exoress  matter 
tendered  to  it  by  complainants  for  further  transportation,  and  should 
oollect  its  accrued  charges  from  the  consignet* b.  and  account  for  the  sums  so 
collected  without  charge,  and  bhould  be  required  to  receive  from  shippers, 
without  exacting  prepayment  thereon,  express  matter  destined  for  com- 
plainants' lines,  provided  complainants  tender  itself  ready  to  pay  the  chargea 
tbereon  when  transferred  to  it. 

Ik  £<}Tiit^. 

Application  for  a  preliminary  injunction. 

Oaioen  (b  OroeSy  for  complainants. 

S.  Stoohett  MatthewH  and  /.  N&isitt  Steele^  for  defendant. 

Before  Bond  and  Morris,  JJ. 

MoBBis,  J. — This  bill  is  filed  by  the  Baltimore  &  Ohio  Kailroad 
Company,  a  corporation  of  th^  State  of  Maryland,  and  the  Balti- 
more &  Ohio  Express  Company,  a  corporation  of  the  State  ai 
Ohio,  against  the  Adams  Express  Company,  alleged  in  the  bill  to 
be  a  corporation  under  the  laws  of  the  State  of  ^ew  York,  and  a 
eitusan  of  the  State  of  New  York.     The  bill  alleges  that  the  Balti- 


456  BALTIMORK   A    O.    B.    OO.    V.    ADAJIS    EXPRESS    OO. 

more  &  Ohio  Railroad  Company,  with   its  railroad,   and  those 
which  it  controls  by  lease  or  ownership,  constitutes  one  of  the 
through  trunk  lines'  of  the  United  States  between  the  East  and 
West,  and  that  by  an  act  of  the  Maryland  legislature  of  1882,  it  is 
authorized  to  do  an  express  business  such  as  is  done  by  express 
companies  organized  for  that  purpose.     It  is  alleged  on  behalf  of 
the  Baltimore  &  Ohio  Express  Company  of  Ohio  that  it  is  engaged 
in  the  express  business  in  the  West  over  the  railroad  lines  contn^lled 
by  the  Baltimore  &  Ohio  Railroad  Company,  and,  in  conjunction 
with  the  Baltimore  &  Ohio  Bailroad  Company,  is  operating  the 
Baltimore  &  Ohio  Express  over  the  lines  between   Cincinnati, 
Baltimore,  New  York  and  elsewhere.     It  is  alleged  that  the  Balti- 
more &  Ohio  Railroad  Company,  in  the  development  and  conduct 
of  this  express  business,  hjis,  in  connection  with  tlie  Baltimore  & 
Ohio  Express  Company  of  Ohio,  expended  large  sums  of  money  in 
the  purchase  of  horses,  wagons  and  other  property  suitable  for  that 
use,  and  has  established  ottices  in   St  Louis,  Cincinnati,  Chicago, 
^Washington,  Baltimore,  Philadelphia  and  Ifew  York,  and  many 
other  cities,  and  is  doing  a  very  large  and  profitable  business  in  car- 
rying goods,  money,  valuables,  oysters,  f nuts,  and  perisliable  goods. 
It  is  alleged  that  the  Adams  Express  Company,  the  United  States 
Express  Company,  the  American  Express  Company,  the  Southern 
Express  Company,  and  the  Southern  &  Pacific  Express  Company, 
and  Wells,  Fargo  &  Co.,  in  connection  with  complainants,  do  a 
large  portion  or  the  express  business  of  the  country,  and  that  it  is 
the  universal  custom  ot  said  companies  to  receive  from  and  deliVer 
to  each  other  packages  for  points  beyond  their  own  routes,  bo  that 
a  package  for  a  distant  point  is  transferred  from  one  exprees  com- 
pany to  another  as  often  as  required  to  reach  its  destination;  and 
that,  in  order  to  facilitate  dispatch,  promptness  and  simplicity  in 
tliese  transfers,  there  has  grown  up  a  custom,  which  is  univeml, 
by  which  the  receiving  company  pays  to  the  tendering  company 
all  charges  which  have  accrued  for  carriage  to  the  point  of  tender, 
known  as  '^acenied  ch<iri 
advanced  all  the  accrued  c1 
retains  tlie  whole  amount  of  charges  to  the  poi 
It  is  alleged  that  experience  has  proved  that  tnis  method  of  doingf 
business  is  entirely  safe,  as  the  advancing  company  is  protected  by 
its  lien  on  the  goods  and  its  right  of  recourse  against  the  company 
to  which  the  advance  is  made,  and  that  in  fact  it  very  rarely  nap- 
pens  that  the  consignee  refuses  to  accept  the  package  and  pay  the 
charges  on  it.     It  is  alleged  that  this  practice  of  advancing  accruea 
charges  is  essential  to  the  quick  and  simple  transfer  oi  expresB 
packages  from  one  company's  line  to  anotner,  and  that  without  i| 
the  express  business  as  now  conducted  could  not  be  carried  on,  and 
that  any  company  which  is  denied  this  facility  would  not  be  able 
to  compete  in  the  same  business  with  another  company  to  whidi 
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it  ^wacs  granted,  and  would  find  it  impossible  to  do  a  general  express 
hnsiness^  and  would  lose  its  customers.      It  is  alleged  that  the 
Adanis,  the  United  States  and  the  American  Express  Companies, 
with  which  the  complainants  have  been  doing  a  large  business  on 
the  basis  of  said  facility,  have  combined  together,  and  have  noti- 
fied complainants  that  after  the  fifteenth  of  October,  1884,  they 
would  not  advance  charges  on  express  matter  transferred  to  them 
by  complainants.     It  is  alleged  that  this  combined  action  of  said 
coinpanies  is  designed  to  cause  and  will  cause  great  and  irreparable 
mjiiry  to  complainants,  and  will  be  destructive  to  their  business. 
It  is  alleged  that  the  Adams,  th^  United  States  and  the  American 
Express  Companies,  although  they  have  notified  complainants  of 
their  intention  to  refuse  to  advance  charges  to  them,  will  continue 
to  aflford  to  each  other  the  facilities  refused  to  complainants,  with 
the    design   to   further   their  own  business  in  competition  with 
complainants. 

Tiic  prayer  is  for  a  preliminary  injunction  restraining  the  Adams 
Express  Company,  the  defendant,  from  refusing  to  accept  parcels 
tendered  it  by  complainants,  and  from  refusing  to  pay  the  aavance 
charges  thereon,  according  to  the  usage  theretofore  recognized 
and  observed  by  said  company  in  its  dealings  with  complamants, 
and  requiring  defendant  to  aSord  the  same  business  facilities  to 
the  same  extent  to  complainants  which  it  affords  to  other  express 
companies,  and  for  other  relief.     At  this  hearing  of  the  motion 
for  a  preliminary  injunction,  it  is  urged  by  deiendant's  counsel 
that  the  bill  is  defective  in  that  the  Baltimore  &  Ohio  Railroad 
Company  and  the  Baltimore  &  Ohio  Express  Company  are  joined 
aa  complainants  without  any  sufficient  allegation  of  a  joint  interest 
in  the  express  business,  wmch,  it  is  alleged,  is  injured  by  defend- 
ant's action  ;  so  that  it  does  not  appear  but  that  the  injury  which 
complainante  allege  they  apprehend  may  be  a  distinct  and  sepa- 
rate injury  to  each  complainant  corporation,  and  not  a  joint  iniury. 
The  objection  is,  in  its  nature,  a  demurrer  to  the  bill.    The  allega- 
tion of  the  bill  is,  that  the  Baltimore  &  Ohio  Express  Company  is 
engaged  in  sending  express  matter  over  the  lines  of  road  connected 
with  the  Baltimore  &  Ohio  Railroad  Company  in  the  West,  and,  in 
conjunction  with  the  Baltimore  &  Ohio  Railroad  Company,  oper- 
ates the  Baltimore  &  Ohio  Express  over  the  line  between  Cincin- 
nati, Baltimore,  New  York  and  elsewhere.     In  our,  opinion,  this 
allegation  may  be  true,  and  yet  consistent  with  a  state  of  facts 
which  would  make  the  injury  to  each  corporation  separate  and  dis- 
tinct.    The  bill,  therefore,  must  be  amended  either  by  dismissing 
one  of  the  complainants,  or,  if  the  apprehended  injury  be  in  fact 
a  joint  injury,  by  making  the  allegation  to  that  effect  sufficiently 
explicit. 

The  second  objection  is  to  the  jurisdiction  of  the  court,  and  is 
loade  by  a  plea  in  abatement,  in  which  it  is  alleged  that  the  Adams 
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Express  Company  is  not  a  corporation  or  joint  stock  asBodsJdon^ 
but  a  simple  copartnership,  the  parties  interested  therein  having 
in  1854  signed  written  articles  still  in  force,  and  that  forty-fonr  ox 
said  copartners  are  residents  in  and  citizens  of  the  State  of  Mary- 
land.    The  conceded  fact  is  that  the  Adams  Express  Company  is 
a  joint  stock  association  consisting  of  some  2500  shareholders,  citi- 
zens of  many  difierent  States,  organized  nnder  the  la^ws  of  the 
State  of  New  York,  having  a  president,  treasurer  and  other  offi- 
cers, and  a  board  of  managers,  and  that  its  shares  are  freely  dealt 
in  on  the  stock  market.    The  New  York  statutes  applicable  to  sach 
an  organization  may  be  found  in  3  Rev.  St  N.  Y  1875^.  762 ;  2 
Rev.  St.  N.  Y.  1882  (7th  Ed.),  p.  1543;  Code  Civil  Roc.  Sec. 
1919 ;  Const.  N.  Y.  Art.  8,  Sec.  3.     By  one  section  of  these  stat- 
utes it  is  provided  that  the  associations  mentioned  therein  shall 
not  have  the  rights  or  privileges  of  corporations,  except  as  therein 
provided ;  but  that  they  have  the  essential  attributes  of  corpor- 
ations has  been  declarea  by  the  courts  of  New  York. 

In  Waterbury  v.  Merchants'  Union  Exp.  Co.,  50  Barb.  160,  the 
supreme  court  said : 

"  By  an  examination  of  these  statutes*  it  wiUbe  found  that  joint 
stock  companies  possess  the  following  qualities  or  attributes  of 
corporations :  (1)  They  can,  Kke  corporations,  sue  and  be  sued  in 
a  single  or  collective  name,  to  wit,  the  name  of  their  president  or 
treasurer.  (2)  Their  property  or  capital  is  represented  in  shares 
or  certificates  of  stock,  diSering  in  no  respect  from  shares  or  stock 
certificates  of  corporations.  (3)  The  death  of  a  member,  hia 
insolvency,  or  the  sale  or  transfer  of  his  interest,  is  not  a  dissolution 
of  the  company.  (4)  They  have  perpetual  succession,  or  what  ia 
sometimes  called  tne  immortality  of  corporations.  (5)  They  can 
take  and  hold  real  and  personal  estate  in  a  collective  capacity  and 
in  perpetual  succession.  Corporations  have  no  other  attribntes 
except  the  technical  one  of  a  common  seaL" 

The  statute  provides  that  such  an  association  may  sue  and  be 
aued  in  the  name  of  the  president  or  treasurer  for  the  time  being, 
and  provides  that  the  president  and  treasurer  shall  not  be  liable 
by  reason  of  such  suit  m  his  own  person  or  property,  but  that  the 
suit  shall  affect  only  the  joint  property  of  the  association.  It  i» 
intimated  by  the  New  York  Court  of  Appeals  (60  N.  Y.  532) 
that  the  officers  who  have  thus  by  the  statute  legal  succession  are 
constituted  a  corporation  in  the  nature  of  a  corporation  sole. 
Whether  this  view  is  to  prevail  or  not,  the  officer  sued  does,  by 
the  statute,  represent  the  association  for  the  purpose  of  suit  ana 
judgment.  If,  as  individuals,  they  represent  the  company  as  a 
trustee  represents  his  cestui  que  trusty  then  it  is  the  citizensliip  oi 
the  individual  sued  which  determines  the  jurisdiction  of  the  court 
This  view  was  lield  by  one  of  the  courts  of  New  York  in  Bacon 
V,  Dinsmore,  42  How.  Pr.  377,  in  which  it  was  ruled,  on  theapjJi- 
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cation  of  the  Adams  Express  Coiupany  for  removal  to  another 

State  comt,  that  the  citizenship  oi  Mr.  Dinsmore,  its  president, 

determined  the  right  of  removal,  and  not  the  citizenship  of  any 

of  the  shareholders  whom  by  statute  he  represented.     In  the  case 

of   Fargo  v.  McVicker,  56  Barb.  437,  on  a  question  of  removal 

from  a  ii^ew  York  State  court  to  a  federal  court,  the  New  York 

Supreme  Court  allowed  the  removal,  holding  that  such  associations 

^were    governed  by  the  same  principle  as  to  removals  as  corpora- 

tionB,  and  that  by  the  New  York  statutes  the  numerous  share- 

holders  were  embodied,  for  the  purpose  of  suing  and  being  sued, 

into  a  new  legal  personality  of  tiie  name  used  in  the  action,  and. 

that  in  this  respect  they  were  the  same  as  a  corporate  body.     The. 

ca^e  of  Adams  Exp.  Co.  v.  Trego,  35  Md.  47,  m  which,  alleging 

that  it  was  a  corporation  of  the  State  of  New  York,  the  Aoams 

Express  Company  sought  to  remove  a  case,  because  of  that  alleged 

fact,    to  the  lederal  court ;  and  the  case  of  Kosenfield  v.  Adams 

Exp.'  Co.,  21  La.  Ann.  234,  in  which,  in  the  Louisiana  Appellate 

Court,  it  procured  a  reversal  of  a  judgment  against  it  upon  the 

gronnd  that  it  was  such  a  corporation,  and  that  its  petition  for 

removal  to  the  federal  court  ought  to  have  b^en  granted ;  and 

nntnerous  other  cases  brought  to  the  attention  of  the  court,  in 

which  it  has^  submitted  to  be  sued  as  a  New  York  corporation, — 

tend  to  show  that,  in  the  opinion  of  the  experienced  counsel  by 

whom  it  hafi  at  various  times  been  represented  it  was  considered! 

New  York  corporation,  and  has  enjoyed  the  important  privileges 

of  one. 

Our  attention  has  been  called  to  the  able  opinion  of  Judge 
McKennan  in  Dinsmore  v.  Philadelphia  &  R.  K.  Co.,  delivered 
October  25,  1875,  but  as  we  find  that  a  different  ruling  has  pre- 
vailed in  other  circidts,  we  have  felt  it  our  duty  to  adhere  to  that 
which  seems  to  us  best  supported  by  reasoning,  analogy  and  con- 
venience. See  Maltz  v.  American  Exp.  Co.,  1  Flippin,  611 ;  s.  a 
3  Cent.  Law  J.  784 ;  Fargo  v.  Eaiboad  Co.,  6  Fed.  Kep.  787.  We 
think,  however,  that  the  complainants,  in  availing:  themselves  of 
&e  :Sew  York  statnte,  must  firsne  ite  tennB,^d  must  amend 
their  bill  so  that  the  suit  shall  be  against  the  president  or  treasurer 
(neither  of  whom,  it  is  conceded,  are  citizens  of  Maryland).  The 
Maryland  statutes  have  made  special  provision  for  such  cases  by 
providing  (Sec.  30,  Art.  67,  Eev.  Code  1878)  that  process  may  be 
served  upon  any  person,  firm,  partnership  association,  company  or 
corporation,  transacting  the  business  of  a  carrier  in  this  State,  by 
service  on  any  officer  or  agent.  We  pass,  then,  to  the  considera- 
tion of  the  merits  of  the  complainants  application. 

It  is  the  duty  of  common  carriers  to  give  equal  service  on  equal 
terms,  and  upon  reasonable  compensation,  to  all  who  may  apply 
to  them,  ana  it  is  the  duty  of  the  courts  to  enforce  these  obligar 
ttons  by  appropriate  remedies.     The  great  utility  and  almost 
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necessity  of  the  practice  of  the  receiving  express  company  adTano- 
ing  to  tne  tendering  company  its  accrued  cnarges  on  the  package 
tendered,  as  the  business  of  express  carriage  is  now  conducted  over 
the  territory  of  the  United  States,  is  fully  shown  by  coiiii)lainaDts* 
affidavits,  and  is  not  denied.  It  is  also  siio^vn  how  smootlily  and 
safely  to  all  parties  the  business  between  connecting  carriers  pro- 
ceeds under  this  practice,  and  how  difficult  it  would  be  to  conduct 
the  busiuese  without  it.  It  is  to  be  considered,  however,  that  the 
defendant  is  not  like  a  railroad  company,  which  is  a  qua^n  public 
corporation,  and  in  some  States  is  declared  by  statute  to  be  a  pni>- 
lie  highway,  and  which  is  held  bound  to  furnish  reasonable  and 
customary  facilities  to  its  customers.  The  express  company  has 
had  no  franchise  granted  to  it,  and  in  the  absence  of  statute  its 
liability  is  to  be  determined  by  the  rule  of  the  common  law.  The 
advancing  of  accrued  charges  is  not  imposed  on  carriers  by  tlie 
common  law,  and  tlie  right  of  any  one  to  demand  that  this  facility 
be  accorded  to  him,  if  such  right  exists,  must  rest  on  unjustitiable 
discrimination  ;  he  must  show  that  in  substantially  similar  cases 
the  carrier  complained  of  grants  the  facility  to  others  in  like  sftiia- 
tion  with  himself,  and  refuses  it  to  him,  and  that  this  refusal  is  a 
discrimination  necessarily  prejudicial  to  him. 

The  affidavits  filed  by  complainants  declare  that  the  practice  of 
advancing  charges  is  universal,  but  respondent's  affidavits  assert 
that  no  such  practice  prevails  between  two  companies  who  are 
competitors  for  business  at  the  point  from  wliich  the  packa^ 
starts.  In  reply  it  is  suggested  that  although  this  may  be  so,  it  is 
only  so  because,  by  agreement  and  understanding  between  the 
companies  complained  of,  they  do  not  comj)ete  with  each  other, 
and  at  points  where  more  than  one  of  them  luis  an  office,  they  each 
solicit  business  only  for  points  reached  by  each  exclusively,  having 
in  fact  an  understanding  with  each  other  as  to  the  territon^  to  l)e 
served  by  each.  As  complainants  must  rely  upon  the  fact  of  dis- 
crimination, if  for  any  reason  that  which  is  not  granted  to  them  is 
not  granted  to  any  other  in  like  situation,  then  the  ground  for 
relief  fails ;  and  the  exception  said  to  exist  to  the  practice  of 
advancing  charges  seems  to  us  a  reasonable  exception. 

It  would  be  unreasonable,  it  seems  to  us,  to  require  a  coinpany 
which,  had  a  through  express  route,  say  from  St.  Louis  to  York, 
Pennsylvania,  to  take  a  parcel  at  Baltimore  from  a  company 
which  had  competed  with  it  for  the  business  at  St.  Louis,  and  could 
only  carry  it  as  far  as  Baltimore,  and  to  require  the  receiving  com- 

fany  at  Baltimore  to  advance  and  pay  to  its  competitor  its  charges, 
n  such  a  case  the  competing  company  would  receive  its  pay  for 
the  carriage  from  St.  Louis  to  Baltimore  from  the  companj'  hav- 
ing the  through  line,  before  that  company  would  itself  receive  its 
pay  for  the  same  service  on  the  parcels  which  it  was  carrying itseW, 
destined  for  York.     Its  competitor  would  fare  at  its  hands  hetter 


CABRIEB8 EXPRESS    COMPANIES EQUAL   FACILITIES.  461 

than  it  would  fare  itself  on  its  throngh  business.     We  are  of  opin- 
ion, therefore,  that,  at  what  are  cfuled  in  Mr.  Trego's  affidavit 
''  competing  points,"  defendant  cannot  be  required  to  deal  with 
complainants  otherwise  than  upon  the  same  terms  as  it  deals  with 
others  in  like  situjition,  and  we  are  not  convinced  by  the  affidavits 
that  it   does,  uuder  such  circumstances,  advance  charges.     But 
looking  to  the  nature  of  the  express  business  in  this  country,  and 
the  established  methods  generally  pursued  in  its  conduct,  which 
have  been  made  known  and  explained  by  the  affidavits  of  the 
nuinerous  managers  of  great  experience  in  the  business,  and  some 
of  which  are  matters  of  common  knowledge,  are  there  any  circum- 
stances under  which  an  express  company  can  be  required  to  advance 
accrued  charges  to  a  tendering  company  ?    The  settled  rule  is,  that 
a  carrier  cannot  unreasonably  discriminate  against  one  customer  in 
favor  of  another  ;  it  can  make  no  distinctions  which  will  give  one 
employer  an  advantage  over  another.     Hutch.  Carr.  Sees.  279- 
303.     Stock-yard  Cases,  3  Fed.  Eep.  775,  and  13  Fed.  Kep.  3; 
Hays  V,  Pennsylvania  Co.,  12  Fed.  Rep.  309.     Under  ordinary 
circumstances  the  advancing  of  accrued  charges  to  one  customer 
and  the  refusal  to  do  so  for  another,  or  demanding  prepayment 
from  one  customer  and  not  requiring  it  of  another,  imght  well  be 
held  not  to  be  an  unjustifiable  discrimination,  but  a  mere  matter 
of  discretion.     But  is  thjs  so  in  a  case  in  which  the  distinction  is 
made  arbitrarily,  and  the  necessary  result  is  to  destroy  the  busi- 
ness of  one  customer  and  build  up  that  of  another  ?     Can  this 
possibly  be  consistent  with  that  obligation  of  strictest  impartiality 
to  which  carriers  are  rigidly  held,  and  the  violation  of  which 
is    condemned    by    all    courts    as    a    disregard   of   their   legal 
obligations  ? 

It  must  be  conceded  that  the  general  rule  is  that  a  carrier  can- 
not be  compelled  to  carry  without  prepayment,  and,  a  fortiori^  a 
carrier  cannot  ordinarily  be  compelled  to  advance  its  own  money 
to  its  customers ;  but  when,  by  its  encouragement,  a  system  has 
grown  up  of  which  advancing  charges  is  an  essential  feature,  and 
when  it  does  advance  charges  for  some  of  its  customers  and  refuses 
to  do  so  for  others,  and  it  is  shown  that  this  discrimination  is 
necessarily  fatal  to  the  business  of  those  to  whom  the  facility  is 
refused,  and  it  is  further  shown  that  the  facility  imposes  no  risk 
or  inconvenience  upon  the  carrier  granting  it,  and  is  an  essential 
facility  and  establisned  usage  of  the  business,  is  it  going  too  far  to 
say  that  in  this  respect,  as  m  others  not  more  essential,  all  must  be 
treated  alike  ?    We  strongly  incline  to  the  opinion  that  this  rea- 
sonable doctrine  must  prevail.    It  seems  to  us  that  the  evils  result- 
ing from  such  a  discrimination,  if  allowed,  are  quite  as  apparent 
ana  dangerous  as  any    of  those  which  have    been  held  to  be 
Tmlawful.     In  this  opinion,  however,  we  differ  from  at  least  two 
others  of  the  circuit  courts  of  the  United  States  in  which  this 
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sam^  question  between  the  same  litigants  has  veiy  recently  been 
passed  upon,  and,  in  this  condition  oi  the  litigation  over  tins  ques^ 
tion  between  these  parties,  we  shall  not  grant  the  preliminaiT 
injunction  with  respect  to  accrued  charges,  as  prayed  for. 

Aside  from  the  question  of  advancing  accrued  charges,  is  there 
any  other  relief  prayed  for  which  complainants  are  entitled  to  have 
granted  on  this  motion  ?  The  affidavits  of  defendant  substantiaDy 
admit  that,  aside  from  the  matter  of  refusing  to  advance  charges, 
it  does,  in  other  respects,  propose  to  discriminate  against  flie 
complainants. 

It  is  alleged  in  defendant's  affidavits  that  complainants  have 
refused  to  stand  to  any  agreement  with  the  other  companies  in 
respect  to  the  express  rates  to  be  charged  the  public,  and  it  is 
alleged  that  the  express  business  done  by  complainants  is  not 
charged  by  the  Baltimore  &  Oliio  Railroad  Company  with  the 
usual  charges  made  by  railroad  companies  to  express  companies, 
and  that  thus,  having  the  use  of  the  railroad  lines  without  charge, 
complainants  have  reduced  their  express  charges  below  a  fair  and 
reasonable  living  rate  for  such  service,  and  that,  to  protect  them- 
selves from  this  unfair  competition,  the  three  express  companies 
mentioned  in  the  bill  have  found  themselves  obliged  to  refuse  to 
facilitate  complainants'  business.  However  well  founded  these 
alleged  grievances  may  be,  they  cannot  justify  defendant's  refusal 
to  carry  goods  tendered  by  or  destined  lor  the  complainants  upon 
reasonable  and  customary  terms. 

It  is  stated  in  the  affidavit  of  Mr.  Hoev,  the  defendant's  vice- 
president,  that  the  three  companies  mentioned  in  the  bill  to  pre- 
vent the  Baltimore  &  Ohio  Express  from  seducing  their  clients 
and  customers,  have  notified  it  tnat  after  the  fifteenth  of  October, 
1884,  the  three  companies  would  not  receive  from  the  Baltimore 
&  Ohio  Express  Company  express  matter,  and  pay  the  charges 
of  the  Baltimore  &  Ohio  Express  thereon,  and  that  they  vould 
not  thereafter  receive  express  matter  destined  to  points  reached  by 
the  Baltimore  &  Ohio  Express  exclusively,  until  the  charces  of 
the  m:eiying  company  wero  prepaid  therebk  by  the  shipper^  He 
states  "  that  said  tnree  companies  have  never  refused,  nor  are  they 
now  refusing,  to  receive  from  the  Baltimore  &  Ohio  Express  Coffi- 
pany  all  its  express  matter,  and  to  convey  the  same  to  its  destinatioii 
on  tneir  Unes,  and  there  to  collect  the  cnarges  from  the  consignee." 
Exclusive,  then,  of  the  question  of  advancing  accrued  charges, 
there  are  two  classes  of  cases  with   regard  to  ^ich  complainants 
ask  relief :  that  is  to  say,  the  cases  in  which  express  matter  starts 
from  points  on   the  lines  of   complainants  and  is  tendered  to 
respondents  for  further  carriage,  and  the  cases  in  which  e^vess 
matter  starts  at  points  on  the  lines  of  respondent  destined  for 
points  reached  by  complainants  exclusively. 

As  to  the  first  class  of  cases,  while  we  nave  said  that  we  will 
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not  l>y  injunction  reqnire  defendant  to  advance  charges,  we  see 
no  reason  why  defendant  should  not  be  required  to  collect  the 
accrued  charges  with  its  own  from  the  consignee,  and  account  for 
them  to  complainant.    Indeed,  that  would  seem  to  be  the  offer  con- 
tained in  the  language  used  bv  Mr.  Hoey,  the  defendant's  vice- 
president,  in  his  affidavit.     This  accounting  can  be  done  in  such 
manner  and  at  such  reasonable  times  as  will  impose  the  least  labor 
and  inconvenience  on  both  parties.     There  can  be  no  hardship  in 
requiring  this  to  be  done  without  charge,  as  confessedly  the  ordir 
nary  course  of  business  of  this  defendant,  except  in  dealing  with 
the  complainant,  is  to  advance  the  accrued  charge,  and  make  no 
je  for  the  ultimate  collection. 
As  to  the  second  class  of  cases,  the  affidavits  sufficiently  show 
that  to  require  prepayment  of  defendant's  charges  from  the  ship- 
pers,  who   tender  packages   to  respondent  destined   for  points 
reached  by  complainants' lines  exclusively,  would  be  an  oppressive 
discrimination,  nighly  inconvenient  to  snippers,  and  calculated  to 
cripple  the  business  of  complainants  on  their  own  exclusive  lines. 
Ana,  as  to  this  class  of  cases,  we  think  it  is  the  duty  of  defendant 
to  receive  such  packages  witliout  prepayment  from  shippers,  pro- 
vided   complainants  agree   and  are   ready   to  pay   respondent's 
charges  upon  such  packages  on  their  being  delivered  to  them. 
The  defendant  cannot  be  required  to  part  with  possession  of  such 
packages  unless  its  charges  are  paid;  but  if  complainants  are 
willing  to  advance  the  charges,  then  defendant  is  witnout  justifica- 
tion in  refusing  to  accept  the  packages  without  prepayment  by 
the  shippers.     If  the  amendments  we  suggest  as  necessary  are 
made,  we  will  grant  an  injunction  to  the  extent  and  upon  the 
terms  indicated  in  this  opimon. 
Bond,  J.,  concurred. 

Geaeral  Reference. — For  a  collection  of  the  authorities  as  to  the  obllsa- 
turn  of  a  railroad  company  to  a£Ford  express  facilities,  see  Fargo  v,  RedfleM, 
etaLt  infra. 


Faboo 

V, 


{Advanuse  Ctue^  U.  S.  Circuit  Court,  D,  Vermont,  November  39, 1884.) 

An  injunction  may  be  granted  by  the  circuit  court  to  restrain  a  railroad 
corporation,  one  part  of  whose  line  is  in  a  foreign  country  and  the  other  in 
a  State,  from  interfering  with  the  facilities  enjoyed  by  an  express  company, 
and  from  refusing  to  receive  and  transport  its  messengers  and  express  mat- 
ter for  reasonable  and  just  compensation  over  that  pi^  of  the  road  within 
the  State. 


464  FABoo  ^^  kedfield. 

In  Equity. 

Luke  P,  Poldnd^  for  orator. 
W.  D.  Crane^  for  defendants. 

Wheeler,  J. — The  principles  laid  down  by  Mr.  Justice  Miller 
in  Southern  Express  Co.  v,  St.  Louis,  etc.,  Ry.  Co.,  16  Am.  AEn^. 
R.  R.  Cas.  95,  must  be  and  are  fully  recognized  as  authoritative  id 
this  class  of  cases.  No  real  question  is  made  about  their  genenJ 
correctness.  The  principal  controversy  is  in  respect  to  their  appli 
cation  J:o  the  circumstances  of  this  case.  The  principal  line  of  the 
defendants*  railwav,  over  which  the  orator  claims  the  right  to  do 
express  business,  lies  about  one-fifth  in  Vermont  and  four-fifths  in 
Canada.  The  part  in  Vermont  belonged  to  a  Vermont  eorporar 
tion  ;  the  part  m  Canada  to  a  Canadian  corporation.  The  Ver- 
mont corporation  leai?ed  its  road  to  the  Canadian  corporation  for 
ninety-nine  years,  and  the  Canadian  corporation  mortgaged  the 
whole  to  the  defendant  trustees — ^two  of  whom  reside  in  Canada 
and  one  in  Vermont — to  secure  mortgage  bonds,  and  the  trustees 
are  in  possession  for  breach  of  the  condition  of  the  mortgage.  The 
other  defendant  is  their  manager  of  the  whole.  It  is  argued  for 
the  defendants  that  no  rehef  can  be  granted  here,  because  the 
accommodation  of  express  companies  by  railroad  cx>mpanies  in  the 

Erovince  of  Quebec,  where  the  Canadian  portion  of  this  railroad 
es,  is  regulated  by  statute,  which  would  cut  tlie  rights  of  the 
orator  down  to  what  the  defendants  are  willing  to  afford ;  that 
tlie  court  here  has  no  jurisdiction  over  the  enforcement  of  rights 
to  accommodation  on  railroads  in  Canada ;  and  that  any  attempted 
relief  as  to  the  part  in  Vermont  would  be  ineffectual  on  account 
of  the  connection  of  that  with  the  part  in  Canada,  and  should  not 
be  undertaken.  The  orator  insists  that  the  statute  does  not  materi- 
ally alter  the  common  law  as  to  the  rights  in  question,  and  that  as 
the  relief  now  sought  by  injunction  is  strictly  in  pensonam^  and 
the  parties  are  now  before  tnis  court,  the  relief  may  properly  be 
granted  as  to  the  whole  line,  the  same  as  if  it  was  wholly  within 
tnis  territorial  jurisdiction. 

The  statute  relied  upon  does  not  appear  to  much,  if  any,  vary 
the  rules  of  the  common  law  upon  this  subject.  It  merely  pro- 
vides that  any  railway  company  granting  any  facilities  to  any 
incorporated  express  company  shall  grant  equal  facilities  on  equal 
terms  and  conditions  to  any  other  incorporated  express  company 
demanding  the  same.  St.  Quebec,  43  and  44  Vict.,  Sec.  59,  el.  3. 
This  is  almost  identical  with  the  fifth  proposition  laid  down  by 
Mr.  Justice  Miller,  except  that  he  applies  the  doctrine  to  all 
engaged  in  express  business,  instead  of  confining  it  to  incorporated 
express  companies.  This  statute  might  not  stand  in  the  way  of 
the  relief  claimed  by  the  orator.  There  is  no  question  but  that 
courts  of  equity  may  and  do  afford  relief  beyona  their  territorial 
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jurisdiction  by  affecting  the  persons  of  parties  within  it,  as  by 
enforcing  contracts  in  respect  to  land  lying  out  of  it.     Penn  v. 
Lord  BaSimore,  1  Ves.  444 ;  2  Story,  Eq.  Sec.  743.     But  here  the 
relief  sought  is  not  of  a  private  character.     The  defendants  stand 
upon  the  rights  of,  and  are  performing  the  duties  of,  a  public  cor- 
poration in  Canada  and  of  another  in  Vermont.    They  do  not  hold 
the  property  as  private  tenants  in  common,  but  are  administering 
a  trust  involving  public  as  well  as  private  interests.     It  does  not 
seem  proper  that  the  performance  of  such  duties  should  be  enforced 
by  any  but  the  domestic  tribunals.     The  orator  has  a  contract  in 
respect  to  what  is  now  asked,  but  an  enforcement  of  the  contract 
is  not  sought ;  what  is  sought  by  this  bill  is  accommodation  for 
express  business  over  the  defendants'  road  at  reasonable  rates.   The 
contract  is  to  be  resorted  to  only  as  evidence  of  reasonableness  of 
accommodation  and  rates.     The  subject  is  of  such  a  public  char- 
acter, that  so  much  of  it  as  is  without  this  jurisdiction  is  left  to  be 
dealt  with  by  the  tribunals  where  it  is.     ^.  U.  Tel.  Co.  v.  Pacific 
Tel.  Co.,  49  111.  90 ;  High.  Inj.  Sec.  34.    The  connections  between 
the  parts  of  the  road  in  the  different  countries  might  render  the 
affording  of  relief  by  the  courts  of  the  otlier  jurisdiction  as  diffi- 
cult alone  as  that  of  the  courts  here,  and  the  same  reasons  that 
would  restrain  this  court  within  this  jurisdiction  would  restrain 
those  within  that.     The  presumption  is  that  the  courts  there  will 
do  full  and  exact  justice  to  all  interests  in  that  jurisdiction,  and 
nothing  remains  to  this  court  but  to  do  the  same,  so  far  as  they 
are  perceived,  to  tlie  interests  involved  within  this  jorisdictiou. 

Tne  defendants  have  a  contract  with  the  Dominion  Express 
Company  for  doing  express  business  over  their  lines  at  rates 
greatly  in  excess  of  what  the  orator  is  paying,  and  greatly  beyond 
what  the  orator  claims  to  be  a  reasonable  rate.  Thev  offered  to 
contract  with  the  orator  upon  the  same  terms,  which  the  orator 
declined  to  do,  for  the  reason,  as  alleged,  that  the  rates  would  be 
ruinous ;  and  the  defendants  have  notified  the  orator  to  quit  their 
lines  or  pay  that  rate.  The  orator  has  no  right,  and  claims  none, 
to  interfere  with  any  contract  with  any  other  company  or  person, 
but  appears  to  have  the  right  to  have  its  agents  and  parcels  trans- 
ported over  the  defendants'  road  at  reasonable  rates,  to  be  agreed 
upon  by  the  parties  or  fixed  by  the  courts.  To  fix  an  arbitrary 
rate,  and  denv  all  facilities  except  at  that  rate,  is  a  denial  of  the 
right  unless  tfie  rate  is  reasonable.  The  parties  differ  widfely  as  to 
what  is  reasonable,  and  what  might  be  quite  reasonable  with  only 
one  company  doing  the  business  might  be  very  unreasonable  if 
there  were  more ;  and  what  would  be  reasonable  for  the  whole 
line  might  be  greatly  disproportionate  to  what  would  be  for  a 
part  or  parts  oniy.  what  would  be  just  cannot  in  any  manner  be 
settled  m  advance.  The  orator  is  entitied  to  the  accommodation 
and  facilities  without  waiting  for  an  adjustment  of  the  rates  by 
18  A.  &  E.  R.  Gas.— 80. 
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the  court,  by  furnishing  security  for  their  payment  when  adjusted, 
by  agreement,  or  by  the  court-  There  is  no  question  between  the 
parties  as  to  the  solvency  of  the  orator,  or  of  the  surety  proposed 
by  the  orator,  in  case  one  should  be  required. 

As  this  subject  is  now  viewed,  in  view  of  the  case  cited,  and  of 
the  decisions  made  by  the  highest  courts  as  to  the  duties  of  common 
carriers  to  carry  for  all  at  reasonable  and  just  rates,  it  is  considered 
that  the  orator  is  entitled  to  a  preliminarj-  injimction  similar  to  the 
one  granted  in  that  case,  as  to  so  much  of  tlie  defendants'  road  as 
lies  within  the  State  and  district  of  Vermont. 

Let  a  writ  of  injunction  issue  to  restrain  the  defendants,  their 
managers,  agents  and  servants,  from  interfering  with  the  facilities 
now  enjoyed  by  and  accorded  to  the  orator  on  the  railroad  of  the 
defendants  within  the  State  and  district  of  Vermont,  and  from 
refusing  to  receive  and  transport  the  messengers  and  express  ma^ 
ter  of  tlie  oratur  for  reasonable  and  just  compensation  tnerefor,  to 
be  agreed  upon  bv  the  parties  or  adjusted  by  the  court ;  the  orator 
to  be  liable  for  all  sucn  compensation,  and  to  tile  a  bond  in  this 
cause  in  the  penal  sum  of  $10,000,  with  sufficient  surety,  to  be 
approved  by  a  master  within  twenty  days,  for  further  securitf  of 
the  same. 

Railroad  Companies  Bound  to  Furnish  Express  Facilities.— It  seema 
to  have  been  originally  held  that  a  railroad  company  is  not  bound  to  afford 
to  express  companies  other  facilities  than  those  afforded  to  the  public  at 
large  for  carrying  on  their  business.  Sargent  v.  Boston  &  L.  R  uorp.,  115 
Mass.  416,  and  see  Canielos  v.  P.  &  R.  R.  Co.,  4  Brewst.  463. 

The  more  recent  cases,  however,  recognize  the  importance  of  the  expieas 
system  to  present  business  interests,  and  therefore  require  railroad  oompamoB 
to  furnish  express  companies  all  reasonable  facilities  for  the  transportatiaD 
of  express  matter.  If  necessary,  an  injunction  will  lie  to  compel  the  fur- 
nishing of  such  facilities  at  a  reasonable  rate.  Dinsmore  v.  Louisville,  C.  & 
N.  R  Co.,  2  Fed.  Rep.,  465;  Southern  Express  .Co.  r.  Louisville  &  N.  R  Co., 
4  Fed.  Rep.  481 ;  Express  Co.'s  Cases,  8  Am.  &  Eng.  R  R  Cas.  594;  Southem 
Express  Co.  v.  NashviUe,  C.  &  St.  L.  R  Co.,  20  Am.  L.  Reg.  690;  Wells. 
Fargo  &  Co.  v.  Oregon  Rv.  &  Nav.  Co.,  16  Am.  &  Eng.  R,  R  Cas.  71;  Wells, 
Fargo  &  Co.  v.  Oregon  Ry.  &  Nav.  Co.,  16  Am.  &  Eng.  R  R.  Cas.  87;  St 
Louis,  Iron  Mt.  &  S.  R  Co.  r.  Southern  Express  Co.,  16  Am.  &  EDg.  R.  B. 
Cas.  95;  Wells,  Fargo  &  Co.  r.  Nnrthem  Pacific  R  Co.,  supra;  Baltimore  A 
Ohio  R.  R.  Co.  V.  Adams  Express  Co.,  supra. 

General  Reference. — For  a  full  collection  of  the  authorities  relative  to  the 
obligations  of  railroad  companies  to  express  companies,  see  WelU,  f^ugo 
&  Co.  V,  Oregon  Ry.  &  Nav.  Co.,  and  note,  16  Am.  A  Eng.  R  R  Cai.  87. 


State  of  West  Yebginia 

V. 

Baltimore  &  Ohio  R.  R.  Co. 

(24  West  Virginia  Jfeporfe,  78a) 

Sections  16  and  17  of  chapter  149  of  the  Code  of  West  Viiginia,  whicli 
provide  for  fining  any  person  who  labors  in  his  caUing  on  the  Sabbath  day, 
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or  employs  his  eerrantB  in  so  doing  except  in  works  of  necessity  or  charity, 
and  providing  that  t&ere  shall  be  excepted  from  the  operation  of  this  law 
the  transportation  on  Sunday  of  themau  or  of  passengers  and  their  baggage, 
when  applied  to  a  railroad  company  transporting  coaTor  freight  through  this 
State  or  from  this  State  to  Maryland  on  Sunday,  is  not  to  be  regarded  as  an 
act  w^hich  regulates  commerce  among  the  sevend  States,  though  it  may  inci- 
dentally have  an  effect  on  such  inter-State  commerce.  It  must  be  reg^irded 
as  purely  a  law  in  reference  to  the  internal  policy  of  this  State ;  and  there- 
fore it  does  not  violate  clause  3  of  section  8  of  article  I.  of  the  Constitution 
of  the  United  States,  which  confers  on  Congress  the  power  to  regulate  com- 
merce among  the  several  States.  Such  law  may  therefore  be  enforced  against 
a  railroad  company  engaged  in  such  inter-State  commerce. 

On  the  trial  of  an  indictment  under  this  act  against  such  a  railroad  com- 
pany, the  court  below  did  not  err  in  refusing  to  permit  the  following  question 
to  be  propounded  by  the  defendant  to  a  dispatcher  of  trains  of  the  defend- 
ant: **  Did  the  defendant  runout  any  train  from  Piedmont  east  in  the  month 
of  April,  1878,  or  about  that  time,  except  such  as  were  necessary?" 

This  is  an  indictment  found  by  the  grand  jury  of  Mineral  comity 
against  the  Baltimore  &  Ohio  Kailroad  Company  for  laboring  in 
its  trade  and  calling  of  common  carrier  on  a  Sabbath  day,  to  wit, 
on  May  27,  1873,  in  said  county,  by  running  over  its  tracks  its 
engine  and  cars,  the  same  not  being  used  in  household  work  or 
other  work  of  necessity  or  charity.  The  case  was  tried  at  the  May 
term,  1878,  and  the  jury  found  the  defendant  guilty  and  assessed 
its  fine  at  $380,  and  the  circuit  court,  in  pursuance  of  said  verdict, 
entered  a  judgment  in  favor  of  the  State  for  that  amount.  The 
case  was  then  taken  by  writ  of  error  to  tliis  court,  and  on  July  9, 

1879,  this  court  reversed  the  judgment  and  remanded 'the  case  for 
a  new  trial,  because  the  verdict  of  the  jury  was  not  sustained  by 
the  evidence  (15  W.  Va.  562).  The  case  was  again  tried  by  a 
jury,  the  trial  commencing;  on  May  18, 1880,  and  on  May  20, 1880, 
the  jury  found  the  defendant  guilty,  and  assessed  its  fine  at  $100. 
A  new  trial  was  asked  and  refused,  and  judgment  was  rendered 
for  the  State  of  West  Virginia  against  the  defendant  on  May  22, 

1880,  for  this  $100  and  her  costs.  During  the  trial  several  bills 
of  exceptions  were  taken  by  the  defendant,  and  in  one  of  them 
all  the  evidence  given  at  the  trial  is  set  forth. 

The  State  proved  by  two  witnesses  that  on  April  22,  1873, 
which  was  Sunday,  they  saw  a  train  of  fifteen  or  twenty  cars 
loaded  exclusively  with  coal  pass  on  the  defendant's  railroad  going 
eastward  ;  and  it  proved  by  four  witnesses  that  for  many  years 
prior  to  this  time  railroad  cars  loaded  with  merchandise  and  some- 
times with  coal  alone,  and  often  with  some  coal  cars  in  the  train, 
passed  over  the  Baltimore  &  Ohio  Railroad  track  on  almost  every 
Sunday.  They  were  through  trains,  going  eastward.  The  road 
leaves  Mineral  county  and  passes  into  Maryland  about  one  and 
one-half  miles  eastward  of  Keyser,  and  Piedmont  in  Mineral 
county  was  the  end  of  one  of  the  divisions  of  this  railroad.  The 
witnesses  did  not  know  where  these  cars  came  from  or  where  they 
were  going  to ;  they  were  apparently  through  trains  bound  for 
Baltimore ;  none  of  them  stopped  at  Keyser  on  Sunday. 
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The  defendant  proved  by  its  employes  that  its  orders  were  to 
ship  all  coal  trains  from  Piedmont  on  Satnrday,  and  they  had  no 
recollection  of  ever  violating  these  orders.  At  the  same  time  these 
employes  testified  that  if  all  the  freight  trains  that  came  into  the 
Piedmont  yards  on  the  evening  and  night  were  stopped  tliere  otct 
Snnday,  it  would  blockade  the  yard  so  that  passenger  trains  coald 
not  run,  and  there  would  be  great  delay  and  confusion  in  starting 
them  on  Monday.  The  yard  at  Piedmont  would  not  hold  all  the 
trains  that  came  m  on  Saturday  night.  They  testified  that  not  many 
trains  were  run  on  Sundays.  Trains  carrying  live-stock  and  perkh- 
able  freight  were  run  on  Sunday ;  but  cars  carrying  either  local 
freight  or  passeneers  were  not  run  on  Sunday.  They  stated  that 
perhaps  a  coal  tram  coming  in  a  convoy  f  ^om  the  West  might  have 
been  shipped  on  Sunday.  The  following  question  was  propounded 
to  a  dispatcher  of  trains  from  Piedmont :  "  Did  the  deiendant  nm 
out  any  train  from  Piedmont  east  in  the  montli  of  April,  1873,  or 
about  that  time,  except  such  as  w^ere  necessary  ? "  Tnis  question 
was  objected  to  by  the  State,  and  the  court  sustained  the  objection 
"  on  the  ground  txiat  the  question  Was  leading,  and  also  that  it  was 
not  for  the  witness  to  decide  what  was  necessary,  but  the  facts  on 
which  the  defendant  relied  to  show  the  necessity  should  be  proven 
before  the  jury,  for  it  to  decide  whether  necessary  or  not.''  To  this 
action  of  the  court  the  defendant  excepted. 

The  defendant  asked  of  the  court  these  two  instructions : 

Defendant's  instruction  No.  1 :  "  The  burden  is  upon  the  State 
to  prove  to  the  satisfaction  of  the  jury,  not  only  that  the  said 
locomotive  and  train  of  cars  were  run  on  Sundav,  but  that  there 
was  no  necessity  for  so  running  them ;  and  if  the  jury  are  not  able 
to  find  from  the  proof  whether  there  was  such  necessity  or  not, 
they  must  find  the  defendant  not  guilty." 

l)ef  endant's  instruction  No.  2 :  "  Tne  burden  of  proof  is  npon 
the  State  to  show  that  the  said  locomotive  and  train  of  ears  were 
run  on  Sunday,  and  that  it  was  not  necessary  to  run  them  on  that 
day ;  and  in  the  absence  of  any  proof  showing  the  purpose  for 
which  they  were  so  run,  or  as  to  when  and  where  they  were  started 
from,  or  where  they  were  destined  to  go,  they  cannot  infer  anyone 
of  those  facts  from  the  mere  running,  or  that  their  movement  on 
that  day  was  not  an  act  of  necessity  or  charity.'' 

The  court  refused  to  give  such  instruction,  and  in  lieu  thereof 
gave  the  following  instruction  : 

"  The  court  instructs  the  jury  that  the  burden  of  proof  is  on  the 
State  to  satisfy  the  jury  that  the  locomotive  and  tram  of  cars  were 
not  run  as  a  work  of  necessity  or  charity,  but  in  determining  that 
question,  the  jury  may  take  into  consiaeration  the  nature  oi  de 
work  done,  the  cliaracter  of  the  freight  carried,  the  circumstance 
under  which  the  locomotive  and  tr^  were  run,  and  all  the  evi- 
dence before  them.*' 
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And  therenpon  the  State  asked  the  conrt  to  give  the  following 
iDstmction  to  the  jury,  viz. : 

"  The  court  instructs  the  jury  that  if  they  believe  from  the  evi» 
dence,  beyond  a  reasonable  doubt,  that  the  Baltimore  &  Ohio 
Kaihroad  Company  was  found  laboring  at  its  trade  or  calling,  that 
of  a  common  carrier,  within  Mineral  county,  on  a  Sabbam  day, 
within  one  year  before  the  finding  of  the  indictment  against  it, 
and  that  such  labor  was  not  in  a  work  of  necessity  or  charity,  nor 
in  the  transportation  of  the  mails  nor  of  passengers  and  their  bag- 
gage, then  they  must  find  the  defendant  gunty,  although  they 
may  further  believe  that  such  labor  was  not  on  the  2Yth  day  of 
April,  1873." 

The  defendant  objected  to  this  instruction,  but  the  objection 
was  overmled^  and  the  court  gave  the  instruction  asked  for  by  the 
State.  To  the  action  and  ruling  of  the  court  in  giving  the  said 
instmction  asked  for  by  the  State,  and  in  refusing  to  give  the  said 
instructions  Nos.  1  and  2  asked  for  by  the  defendant,  and  giving 
said  instruction  in  lieu  thereof,  the  defendant  objected ;  and  this 
constitutes  its  second  bill  of  exceptions.  The  defendant  also  asked 
the  following  instructions : 

(5.)  "  If  the  jury  find  from  the  evidence  that  the  defendant  was, 
at  the  time  stated  in  the  indictment,  running  the  said  locomotive 
and  cars  by  steam  in  transporting  coal  and  other  merchant.ible 
commodity  from  the  State  of  West  Virginia  into  the  State  of 
Maryland,  it  was  not  for  this  cause  liable  to  the  penalty  prescribed 
by  the  laws  of  the  State  of  West  Virginia  for  Sabbath  breaking  or 
for  running  the  said  locomotive  and  cars  on  a  Sunday,  and  they 
must  find  the  defendant  not  guilty." 

(6.)  "  The  court  is  asked  to  instruct  the  jury  that  so  far  as  the 
State  of  West  Virginia  prohibits  the  defendant  from  operating 
its  road  on  a  Sunday  in  the  transportation  of  coal  or  merchandise 
from  the  State  of  West  Virginia  into  the  State  of  Maryland,  it  is 
in  contravention  of  the  laws  of  the  United  States  in  relation  to 
commerce  between  States,  and  void." 

To  the  giving  of  which  instructions,  or  either  of  them,  the 
attorney  for  the  State  objected,  because  neither  of  them  correctly 
stated  the  law,  and  the  court  sustained  said  objection,  and  refused 
to  give  the  said  instructions,  or  either  of  them.  To  this  ruling 
ana  judgment  of  the  court  the  defendant  excepted,  which  was  his 
third  bill  of  exceptions. 

To  the  judgment  of  the  court  rendered  on  May  2,  1880,  the 
defendant  obtained  a  writ  of  error. 
(7.  Bogg&i8^  for  plaintiff  in  error. 
Attorney-General  Watts,  for  the  State. 

Gbeen,  J. — The  principal  question  in  this  case  is :  Are  Sees. 
16  and  17  of  Chap.  149  of  the  Code  of  West  Virginia  in  contra^ 
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yention  of  Sec,  8,  Art.  I.  of  the  Constitution  of  the  United  States 
(see  Code,  W.  Ya.  p.  8,  and  Sec.  6258  of  Rev.  Stat,  of  United 
States,  title  64,  p.  1017  of  2d  edition,  passed  in  pursuance  of  this 
provision  of  the  Constitution),  in  so  far  as  it  interferes  with  the 
transportation  of  coal  or  merchandise  by  a  railroad  company  from 
the  State  of  West  Virginia  into  Maryland  on  a  Sabbath  day,  when 
It  is  shown  that  such  transportation  is  neither  a  work  of  necessity 
nor  charity,  but  is  simply  a  following  of  its  regular  business  on  the 
Sabbath  day  as  on  otner  days}     Tnis  question  is  raised  by  the 
fifth  and  sixth  instructions  onered  by  the  defendant  below,  set  out 
in  bill  of  exceptions  No.  8.     The  court  below  decided  that  this 
law  of  West  Vii^nia  was  not  in  contravention  of  the  ConstitutioD 
of  the  United  States  or  of  this  act  of  Congress,  when  so  applied  to 
a  railroad  company  so  transporting  coal  or  merchandise  on  Ihe 
Sabbath  day.     This  decision  was  excepted  to  by  the  defendant  in 
bill  of  exceptions  No.  3.     The  counsel  for  the  defendant  below 
has  argued  elaborately  this  question,  and  after  considering  certain 
decisions  of  the  Supreme  Court  of  the  United  States,  he  draws 
from  them  these  five  conclusions : 

"  1.  Tra/nsportation  is  commerce. 

"  2.  Transportation  from  one  State  to  another  is  commeroe 
*  between  the  States.' 

"  3.  If  transportation  is  begun  in  one  State  to  be  completed  or 
ended  in  another,  whether,  by  the  same  instrument  or  carrier,  it  is 
commerce  '  between  the  States.' 

"  4.  Commerce  '  between  the  States '  is  necessarily  national  in 
its  character  and  exclusively  under  the  control  of  Congress. 

"  5.  Non-action  by  Congress  in  regulating  it  is  equivalent  to  » 
declaration  that  it  shall  remain yV^^  and  trntrammelea.^^ 

These  propositions,  except  the  fifth,  are  all  sustained  by  ihe 
decisions  of  tne  Supreme  Court  of  the  United  States^  when  applied 
to  the  transportation  of  merchandise  or  coal,  which  is  as  far  as 
the  counsel  for  tlie  defendant  below  has  in  this  case  any  occasion 
to  contend  that  they  are  true.  If  not  sustained  fully  by  the 
decisions  referred  to  by  the  counsel  for  the  defendant  below,  they 
are  abundantly  sustained  by  other  decisions  of  the  Supreme  Court 
and  ought  to  be  regarded  as  incontrovertible.  But  if  applied  to 
the  transportation  of  persons,  they  have  been  controverted  and 
regarded  as  not  true  by  jurists  of  eminent  ability,  and  by  judges 
of  the  Supreme  Court  of  the  highest  capacity.  But  we  have  no 
occasion  to  consider  wlietlier  these  propositions  or  any  of  them 
are  true  when  applied  to  the  transportation  of  persons,  as  this  is 
entirely  foreign  to  anything  in  the  case,  the  transportation  of  coal 
or  merchandise  <»n  the  Sabbath  day  being  alone  involved  in  this 
case ;  and  the  statute  law  of  W,  V a.,  Sec.  17,  of  Chap.  149  of 
Code  of  W.  Va.,  page  695,  expressly  excepts  from  the  operation 
of  the  law  even  in  considering  "  the  transportation  on  Sunday  of 
the  mail  or  of  passengers  and  their  baggage." 
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The  fifth  proposition  of  the  cotmsel  for  the  defendant  below  in 
the  broad  sense  laid  down  by  the  counsel  is  not  sustained  by  the 
decisions  of  the  Supreme  Court  of  the  United  States,  though  indi- 
vidual judges  have  used  lan^age  so  broad  and  unqualified  that 
BQch  an  iniorence  might  be  orawn.     But  the  decision  really  made 
in  the  cases  in  whicli  such  broad  and  unqualified  language  was 
ufied  do  not  sustain  the  proposition  that  ^^  non-action  by  CongresB 
in    regulating  commerce  between  the   States  in  any  particular 
matter  is  equivalent  to  a  declaration  that  it  should  remain  free 
and    "untramvnieled.     And  therefore  that  any  regulation  of  am/y 
sort  in  such  a  case  by  State  legislature  is  null  and  void."     There 
can  be  no  doubt  that,  though  Congress  has  failed  to  regulate 
commerce  between  the  States,  certain  kinds  of  legislation  bv  the 
States  regulating  such  commerce  would  be  null  and  void.     But  it 
is  equally  clear  that  certain  regulations  of  such  commerce  might  in 
the  absence  of  legislation  by  Congress  on  the  subject  be  enacted 
by  State  le^latures,  which  unquestionably  would  not'  be  uncon- 
stitutional Dy  contravening  Art.  I.,  Sec.  8,  sub-division  3  of  the 
Constitution  of  the  United  States,  which  gives  to  Congress  the 
power  "  to  regulate  commerce  among  the  several  States.'' 

The  law  is  thus  laid  down  by  the  Supreme  Court  of  the  United 
States  in  Gilmore  v.  Philadelphia,  3  Wall.  713  :  "  The  power  to 
regulate  commerce  between  tne  States  covers  a  wide  field  and 
embraces  a  great  variety  of  subjects,  some  of  which  will  call  for 
uniform  rules  and  national  legislation,  while  others  can  be  beet 
regulated  by  rules  and  provisions  suggested  by  the  varying  cir- 
cumstances of  differing  places,  and  nmited  in  their  operation  to 
such  places  respective^.     And  to  the  extent  required  by  these 
last  cases,  the  power  to  regulate  commerce  between  the  States 
may  be  exercised  by  the  States,  so  far  as  such  legislation  is  not  in 
connict  with  some  act  of  Congress  passed  either  before  or  after 
such  State  legislation  regulating  commerce  in  this  particular  case 
and  manner.''^    This  was  decided  by  the  court,  and  was  not  the 
dictum  of  some  judge.     It  is  true  it  was  decided  by  a  divided 
court.     The  decision  was  rendered  as  late  as  December,  1865,  and 
merely  followed  a  decision  rendered  in  December,  1851,  in  which 
seven  judges  concurred  and  but  two  dissented  (Cooley  v.  Board  of 
Wardens  of  Port  of  Philadelphia  et  al.,  12  IIow.  299).     These 
decisions  again  met  the  approval  of  the  Supreme  Court  of  the 
United  States  in  Crandall  v.   Nevada,  6  Wall.   35,  decided  in 
December,  1867.     The  same  doctrine   was  recognized  again  in 
Walton  V,  State  of  Missouri,  91  I".  S.  275,  and  in  Henderson  v. 
Mayor  of  New  York,  92  U.  S.  250,  and  in  other  cases.     The  last 
to  which  I  will  refer  is  the  County  of  Mobile  r.  Kimball,  102 
U.  S.  (12  Otto.)  691.     This  case  was  decided  as  late  as  October, 
1880,  and  was  concurred  in  by  all  the  judges. 
Tne  diflsenting  views  of  individual  judges  on  which  the  counsel 
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bases  his  proposition  No.  6  above  quoted  is  referred  to ;  and  Judge 
Field,  in  dehvering  the  opinion  oi  the  entire  court  on    pa^  6t*l^ 
says :  "  There  have   been,   it  is   true,  expressions  by  individual 
judges  of  this  court  going  to  the  length  tnat  the  mere  grant  of 
the  commercial  power,  anterior  to  any  action  of  Congress  under 
it,  is  exclusive  oi  all  State  authority ;  but  there  has  been  no  adju- 
dication of  this  court  to  that  eflFect.       He  then  reviews  tlie  various 
decisions  of  the  court  on  this  subject,  and  reaches  the  eoncJiLsion, 
page  702,  that  "  whether  the  power  to  regulate  commerce  between 
the  States  is  vested  exclusively  in  tlie  general  government  depends 
upon  the  nature  of  the  subject  to  be  regulated."     And  he  adds : 
"This  may  be  considered  as  exprcfcvsing  the  final  judgment  of  this 
court/'     This  fifth  proposition  of  the  counsel  is  true  only  in  a 
qualified  sense ;  and  the  support  of  it  referred  to  l>y  the  counsel 
in   his  argument  are  these  ill-advised  and   condemned   ^aews  of 
individual  judges. 

I  have  considered  the  extent  to  which  this  fifth  proposiHofl 
or  inference  of  counsel  is  true,  in  order  that  there  mav  be  no 
misconception  of  our  views. 

To   sustain   his   propositions   one   counsel    cites  the  following 
authorities :  Welton  v.  Missouri,  1  Otto,  275  ;  Lord  v.  Steamship 
Co.,  12  Otto,  544  ;  Mobile  v.  Kimball,  12  Otto,  702  ;  Railroad  Co. 
V.  Ilusen,  50  U.  S.  465  ;  Hall  v,  De  AdmV,  6  Otto,  485 ;  Hender- 
son  et  aL  v.  Mayor  of  Kew  York,  2  Otto,  259 ;  Caise  of  Dmiel 
Ball,  10  Wall.  557 ;  Pensacola  Tel.  Co.  t\  ^V.  Unioti  TeL  Co.,  6 
Otto,  1.     From   these  cases  large  quotations  are  made,  but  bb 
examination  of  them  all  will  show  that  with  the  exception  of 
some  loose  language  of  individual  judges  or  the  opinions  of  indi- 
vidual judges  not  in  consonance  with  the  views  of  the  court,  there 
is  nothing  decided  in  any  of  these  cases  inconsistent  with  the 
views  which  I  have  expressed.     And  they  render  necessary  some 
qualification  of  the  five  propositions  of  law  deduced  from  them, 
But  if  they  really  sustained  these  five  propositions  in  their  broadert 
and  most  comprehensive  sense,  they  would  in  no  manner  a&ct  in 
any  degree  the  conclusion  to  which  I  must  come  on  the  qnestioD 
we  are  considering.     Admit,  as  is  certainly  true,  that  the  transpor- 
tation of  coal  or  merchandise  from  West  Virginia  to  Baltimore  or 
from  any  point  through  West  Virginia  to  Baltimore  is  commerce 
between  tlie  States,  and  that  the  regulation  of  this  commerce 
belongs  exclusively  to  the  Congress  of  the  United  States  nnder 
Art.  I.,  Sec.  8,  clause  3  of  the  Constitution  of  the  United  States, 
and  that  the  non-action  of  Congress  in  regulating  it  is  equivaleDi 
to  a  declaration  that  it  shall  remain  free  and  vmi/rarmnveled^  thm 
forbids  the  legislature  of  the  State  to  pass  any  laws  regulaiino  it 
in  any  matter  or  to  any  degree,  still  all  this  in  no  manner  ten(ifito 
show,  much  less  does  it,  as  assumed  in  the  argument  of  counsel, 
prove.  Sees.  16  and  17  of  Chap.  149  of  our  Code  void  becana 
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in  oontraventioQ  of  said  Constitution  of  the  United  States.     That 

clause  BO  far  as  it  relates  to  this  case  is  as  follows  :  "  The  Congress 

fihall  have  power  to  regulate  commerce  among  the  several  States." 

The  act  of  our  legislature  supposed  to  be  in  conflict  with  this 

provision  of  the  Constitution  of  the  United  States  is,  so  far  as  it 

relates  to  this  case,  as  follows :  "  If  a  person  on  a  Sabbath  day  be 

found  laboring  at  any  trade  or  calling,  or  employ  his  servants  in 

labor    or  other  business  except  in  household   or  other  work  of 

necessity  or  charity,  he  shall  be  fined  not  less  than  five  dollars  for 

such  offence."     This  act  does  not  conflict  with  the  provision  of 

the  Constitution  of  the  United  States  above  quoted,  for  the  simple 

reason  that  the  State  act  in  no  manner  undertakes  to  regulate 

commerce  between  the  States,  even  allowing  that  the  Constitution 

of  the  United  States  confers  in  all  possible  cases  and  under  all 

circnnistances  the  exclusive  regulation  of  commerce  between  the 

States  on  the  Congress  of  the  United  States. 

When  this  case  was  formerly  before  this  court,  we  held  that  "it 
was  obviously  not  intended  by  this  act  of  our  legislature  to  enforce 
the  observance  of  the  Sabbath  as  a  religious  duty.     The  legislature 
obviously  regarded  it  as  promotive  of  the  mental,  moral  and  phy- 
sical well-being  of  men  that  they  should  rest  from  their  labors  at 
stated  intervals ;  and  in  this  all  experience  shows  they  were  right." 
15   W.  Va.  383.     The  court  said  further :    "  It   has  been  very 
generally  held  that  statutes  more  or  less  resembling  ours  were 
constitutional,  because  they  did  not  enforce  the  observance  of  the 
Sabbath  as  a  religious  duty."     We  concluded  for  this  reason  that 
our  statute  was  not  a  violation  of  our  State  Constitution,  and  that 
it  applied  equally  to  individuals  and  to  corporations.     It  never 
occurred  to  us  to  consider  whether  our  statute  violated  that  pro- 
vision of  the  United  States  Constitution  which  gives  to  Congress 
the  exclusive  regulation  of  commerce  between  the  States.     And 
such  an  idea  was  not  in  any  way  suggested  then  by  the  counsel  of 
the  Baltimore  &  Ohio  Kailroad  Company,  though  the  case  was 
argued  elaborately  and  amply  by  him.     "Diis  of  itself  would  seem 
to  indicate  that  it  was  a  far-fetched  idea,  that  our  statute  was  a 
regulation  of  commerce  between  the  States.     But  though  it  was 
not  seen  when  formerly  before  this  court,  it  is  now  insisted  that 
it  is  clearly  a  statute  regulating  commerce  between  the  States,  if  it 
be  applied,  as  it  then  was,  to  tne  Baltimore  &  Ohio  Railroad  Com- 
pany.    This  position  is  taken  because  counsel  assumes  that  as  one 
of  the  consequential  effects  of  this  statute,  if  applied  to  railroads, 
would  be  to  diminish  the  transportation  of  freight  on  the  Balti- 
more &  Ohio  Railroad,  as  no  freight  would  be  transported  on  this 
railroad  on  Smiday  imless  the  transportation  of  it  was  a  work  of 
necessity  or  charity.     Unquestionably  this  statute  will  have  the 
effect  of  diminishing  the  transportation  of  freight  over  the  Balti- 
more &  Ohio  Railroad  on  the  Sabbath  day  ;  but  it  is  well  settled, 
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'^  that  everything  which  afPects  commerce  is  not  simply  for  that 
reason  a  regulation  of  it  within  the  meaning  of  the  Constitation 
of  the  United  States."  This  has  been  repeatedly  decided  by  the 
Supreme  Court  of  tlie  United  States.  Thus  in  tlie  case  known  as 
the  State  Tax  on  Railway  Gross  Receipts  or  Reading  Railway  Com- 
pany V.  Pennsylvania,  15  Wall.  284,  it  was  held :  "  A  statute 
imposing  a  tax  upon  the  gross  receipts  of  railroad  companies  is 
not  repugnant  to  the  Constitution  of  the  United  States,  and  it  is 
not  a  regulation  of  commerce  between  the  States."  Justice  Strong, 
delivering  the  opinion  of  the  court,  says : 

^^  No  doubt  any  tax  upon  business  affects  the  subjects  and  oper- 
ations of  commerce,  yet  it  is  not  everything  which  affects  com- 
merce that  amounts  to  a  regulation  of  it  witnin  the  meaning  of 
the  constitution  (p.  293).     *     *     ♦     *     That  its  ultimate  ^ect 
may  be  to  increase  the  cost  of  transportation  may  be  admitted. 
So  it  nmst  be  admitted  that  a  tax  on  any  article  of  personal  prop- 
erty, that  may  become  a  subject  of  commerce,  or  upon  any  instra- 
ment  of  commerce,  affects  conunerce  itself.    If  the  tax  be  upon 
the  instrument  as  a  railroad  car,  its  tendency  is  to  increase  the  ccet 
of  transportation.     Still  it  is  not  a  tax  upon  transportation  or  upon 
commerce,  and  it  has  never  been  seriously  doubted  that  such  a  tax 
may  be  laid  (p.  294).     *    *     *    While  it  must  be  conceded  that 
a  tax  upon  inter-State  transportation  is  invalid,  there  seems  to  be 
no  stronger  reason  for  denying  the  power  of  a  State  to  tax  the 
fruits  of  such  transportation  after  they  had  been  mingled  with  the 
general  property  oi  the  carrier  (the  railroad  companj^,  than  there 
IS  for  denying  the  State  power  to  tax  goods  which  have  been 
imported  after  their  original  packages  had  been  broken,  and  after 
they  have  been  mixed  with  the  mass  of  personal  property  in  the 
country  "  (p.  295). 

Upon  these  prmciples  the  right  of  the  State  of  West  Yirrinia 
to  tax  the  gross  receipts  of  the  Baltimore  &  Ohio  Railroad  Com- 
pany for  transportation  in  this  State  is  clear,  yet  the  greater  part 
of  tliose  receipts  is  derived  from  .the  transportation  of  through 
freight  products  from  the  Western  States  to  Baltimore,  and  from 
Baltimore  either  to  this  State  or  through  this  State  to  Western 
States.  This  taxation  of  course  increases  the  charges  made  by  the 
railroad  on  the  goods  transported  from  other  States  to  or  through 
this  State.  It  oj^erates  indirectly  as  a  charge  on  the  goods  tranfir 
ported  from  one  State  to  another,  yet  it  is  no  regulation  of  com- 
merce. But  a  tax  directly  on  the  goods  transported  from  other 
States  to  this  State,  or  transported  through  this  State,  would  be  a 
regulation  of  commerce  between  the  States,  and  if  made  by  this 
State,  would  be  a  violation  of  the  Constitution  of  the  Inited 
States.  For  the  real  and  prime  object  of  the  f  ramers  of  the  United 
States  Constitution  in  giving  to  dongress  the  exclusive  control  of 
commerce  between  the  States  was  to  prevent  the  several  State* 
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from  l>TiTdenii3g  the  citizens  of  other  States  by  laying  unreasonable 
and  xmjnst  burdens  on  their  goods  coming  into  the  State  for  sale 
or  merely  passing  through  the  State.  But  the  tax  on  the  cars  of 
the  railroad  or  on  the  gross  amount  of  their  receipts  produces  no 
sacb.  ill  effects,  and  is  in  fact  an  exercise  of  the  poltce  power  of 
the  State,  which  it  never  surrendered,  and  which  it  may  exercise, 
though  it  may  incidentally  affect  the  commerce  between  the  States. 
It  is  a  misnomer  to  call  the  exercise  of  Buchpolioe power,  because 
it  may  or  does  affect  inter-State  commerce,  a  regvloiUon  of 
commerce  between  the  States. 

So  in  Munn  v.  Illinois,  94  U.  S.  R.  p.  40,  it  was  held,  when  a 
^warehouse  is  situated  within  a  State,  the  State  may  as  a  matter  of 
domestic  concern  prescribe  regulations  for  it,  notwithstanding  it 
is  used  as  an  instrument  by  those  engaged  in  inter-State  commerce 
as  ^ell  as  in  State  commerce.  And  though  in  this  case  the  law 
may  in  its  character  be  a  regulation  of  commerce,  until  Congress 
acts  in  reference  to  the  inter-State  relations  of  such  warehouse^ 
each  regulations  can  be  enforced,  even  though  they  may  indirectly 
operate  on  commerce  beyond  the  jurisdiction  of  the  State. 

The  Slaughter-house  Oause,  16  Wall.  36,  is  another  instance 
where  a  law  obviously  affecting  inter-State  commerce  was  held 
▼alid  as  a  police  regulation  for  the  comfort  of  the  people. 

In  The  City  of  S'ew  York  v.  Muhn,  11  Pet.  102,  a  law  of  New 
York  was  held  not  in  contravention  of  this  provision  of  the  Con- 
fltitation  of  the  United  States,  which  provides  that  "  every  master 
of  every  vessel  arriving  in  New  York  from  a  part  of  any  other 
State  is  required  under  prescribed  penalties  witnin  one  day  after 
his  arrival  to  report  in  writing  the  names,  ages  and  last  legal  set- 
Uement  of  every  passenger."  This  act  was  decided  not  to  be  a 
regulation  of  inter-State  commerce,  but  a  police  act,  which  the 
State  had  a  right  to  pass  as  a  means  to  prevent  her  being  bur- 
dened with  paupers.  The  court  says,  page  139 :  "  We  plant  our- 
selves on  what  we  consider  impregnable  positions.  They  are 
these :  A  State  has  the  same  undeniable  and  unlimited  jurisdic* 
tion  over  all  persons  and  things,  within  its  territorial  limits,  when 
the  jurisdiction  is  not  surrendered  or  restrained  by  the  Constitu- 
tion of  the  United  States.  That,  by  virtue  of  this,  it  is  not  only 
the  right  but  the  bounden  and  solemn  duty  of  the  State  to  advance 
the  safety,  happiness  and  prosperity  of  its  people,  and  to  provide 
for  their  general  welfare,  by  any  and  everv  act  of  legislation  which 
it  may  deem  conducive  to  these  ends,  when  the  power  over  the 
particular  subject  or  the  manner  of  its  exercise  is  not  surrendered 
or  restrained  in  the  manner  just  stated.  That  all  those  powers 
which  relate  to  mere  municipal  legislation,  or  what  may,  perhaps, 
more  properly  be  called  internal  police  powere,  are  not  thus  sur- 
rendered or  restrained ;  and  consequenthr  in  relation  to  these,  the 
authority  of  a  State  is  complete,  unqualined  and  exclusive.    If  we 
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were  to  attempt  a  definition  of  this  interna^  poAce^  we  shonld  say 
every  law  came  within  this  description  which  concerns  the  welfare 
of  the  whole  people  of  the  State  or  of  any  individaal  within  it, 
whether  it  related  to  their  rights    or  their  dntit^,    whether  it 
respected  them  as  men  or  as  citizens  of  the  State,  whether  in  their 
public  or  private  relations,  whether  it  related  to  the  rightfS  of  per- 
sons or  of  property,  of  the  whole  people  of  the  Stat-e  or  of  any 
individual  witnin  it ;  and  whose  operation  was  within  the  terri- 
torial limits  of  the  State  and  upon  persons  and  things  within  its 
jurisdiction."     Surely  the  law  of  this  State  fining  one  who  employs 
nis  servants  in  laboring  on  Sunday  comes  within  this  definition  of 
"  an  internal  police  law,"  which  any  State  has  a  right  to  nass, 
though  it  does  affect  inter-State  commerce  the  regulation  of  wnich 
belongs  exclusively  to  Congress. 

To  show  what  is  regarded  by  the  Supreme  Court  of  the  United 
States  as  now  organized  as  this  poh'<^  j)ower  of  the  State,  which  it 
has  never  surrendered,  I  will   refer  to  the   opinion  of  Justice 
Strong  in  the  case  of  the  Railroad  Company  r.  Husen,  95  U.  S., 
decided  October,  1877.     He  says :  "  We  admit  that  the  deposit 
in  Congress  of  the  power  to  regulate  foreign  commerce  and  com- 
merce among  the  States  was  not  a  surrender  of  that  which  ma^ 
Sro])ably  be  denominated  police  power.     What  that  power  is  it  is 
iflSicult  to  define  with  sharp  precision.     It  is  generally  said  to 
extend  to  making  regulations  promotive  of  domestic  order,  morals, 
health  and  safety.     As  was  said  in  Thorp  v.  Rutland  <fe  BnrUngton 
Railroad  Co.,  27  Vt.,  149,  it  extends  to  the  protection  of  hves, 
limbs,  health,  comfort  and  quiet  of  all  persons,  and  the  protection 
of  all  property  within  the  State.     According  to  the  maxim  «I? 
uteri  tuo  et  aUenura  non  loddas^  which  l)eing  of  universal  applicar 
tion,  it  must  of  course  be  within  the  range  of  legislative  action  \o 
define  the  mode  and  manner  in  which  every  one  may  so  use  his 
own  as  not  to  injure  others.     It  was  further  said  that  by  the  gen- 
eral police  power  of  a  State,  a  person's  own  property  was  subjected 
to  all  kind  of  restraints  and  burdens,  in  order  to  secure  the  general 
comfort,  health  and  prosperity  of  the  State ;  of  the'  perfect  rigfct 
of  the  legislature  to  do  which  no  question  ever  was  or  npon 
acknowledged  general  principles  ever  can  be  made  so  far  as  uatnnJ 
persons  are  concerned.     It  may  be  also  admitted  that  the  police 
power  of  a  State  justifies  the  production  of  precautionary  measures 
against  social  evils.     Under  it  a  State  may  legislate  to  prevent  the 
spread  of  crime,  pauperism  or  disturbance  of  the  peace.    It  maj 
exclude  from  its  limits  convicts,  panpei's,  idiots  and  lunatics  and 
persons  likely  to  become  a  public  charge,  as  well  Jis  persons  afflicted 
by  contagious  or  infectious  diseases.       (P.  470-471.)    *    *   * 
"  Neither  the  unlimited  power  of  a  State  tax,  nor  any  of  its  lai^ge 
police  powers,  can  be  exercised  to  such  extent  as  to  work  a  practi- 
cal assumption  of  the  powers  properly  conferred  upon  Congress  by 
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the  constitution  Many  acts  of  a  State  may  indeed  affect  com- 
merce, "without  amounting  to  a  regulation  of  it,  in  the  constitutional 
sense  of  the  term.  And  it  is  sometimes  difficult  to  define  the  dis- 
tinction between  that  which  merely  affects  or  influences  and  that 
whicK  regulates  or  furnishes  a  rule  of  conduct." 

In  that  particular  case  a  law  of  Missouri  prohibited  the  driving 
or  conveymg  any  Texan,  Mexican  or  Indian  cattle  into  the  State 
of  Missouri  between  the  first  day  of  March  and  the  first  day  of 
November  in  each  year  and  it  seems  to  me  to  have  been  very 
properly  held  to  be  unconstitutional.     Such  a  law  did  not  come 
^thin  the  police  power  of  the  State,  as  it  has  been  above  defined 
and  illustrated.     It  was  not  intended  to  promote  the  mental,  moral 
and  physical  well-being  of  the  people  of  Missouri,  but  it  was  a  dis- 
crimination in  inter-State  commerce  to  the  prejudice  of  tlie  people 
of  another  State,  and  it  was  precisely  for  tlie  prevention  of  such 
wrongs  that  the  clause  was  mserted  in  the  Constitution  of  the 
United  States  conferring  upon  Congress  the  exclusive  regulation  of 
inter-State  commerce.     See  Railroad  Co.  v.  Richmond,  19  WalL 
589,  where  Judge  Fields  says  correctly :  "  The  power  to  regulate 
commerce  among  the  several  States  was  vest^  in  Congress  in 
order  to  secure  equality  and  freedom  in  commercial  intercourse 
against  discriminating  State  legislation."     This  Missouri  statute 
was  obviously  intended  to  make  just  such  discrimination  as  this 
constitutional  provision  was  intended  to  prevent.     It  was  clearly 
unconstitutional. 

But  how  utterly  different  is  the  law  of  this  State  which  we  are 
considering.  It  was  obviously,  as  we  have  said,  when  the  case  was 
formerly  before  us,  passed  for  the  sole  purpose  of  promoting  the 
meutal,  moral  and  pnysical  well-being  of  our  people  by  providinaj 
that  they  should  rest  a  seventh  part  of  their  time  from  labor  of 
every  description,  and  that  this  rest  should  be  at  regular  intervals. 
The  legislature  had  no  sort  of  purpose  in  so  doing  to  regulate  in 
any  way  inter-State  commerce.  It  does  not,  as  the  Missouri  statute 
did,  propose  to  trammel,  hinder  or  shackle  commerce.  It  lays  no 
•  tax  on  such  merchandise  coming  into  or  going  out  of  the  State, 
as  some  unconstitutional  laws  have  done.  It  was,  it  seems  to  me, 
obviously  a  mere  police  law  intended  simply  to  promote  the  wel- 
fare of  the  people  of  the  State,  and  it  does  not  operate  to  dis- 
criminate as  against  any  class  of  persons  non-residents  of  the 
State  or  citizens  of  other  States.  It  was  intended  for  and  was 
only  an  internal  policy  law ;  and  though  it  may  have  some  inci- 
dental effect  upon  the  inter-State  commerce  carried  on  by  the  Bal- 
timore &  Ohio  Railroad  Company,  that  fact,  according  to  all  the 
authorities,  does  not  make  such  a  law  unconstitutional  as  regulat- 
ing inter-State  commerce;  for  it  does  not  regulate  it  in  the 
constitutional  sense  of  this  word.  Many  more  authorities  might 
'be  cited  which  would  strengthen  the  views  above  taken,  but  it  is 
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deemed  niiBecessaiy,  aa  while  the  anthorities  show  that  tliere  Yias 
been  sometimes  difficulty  in  determining  whether  an  act  of  the 
legislature  was  a  regulation  of  inter-State  commerce  or  an  internal 
police  law,  yet  these  cases  show  that  where  such  difficulty  aroee,  it 
was  because  of  an  inherent  difficulty  in  determining  what  wis 
the  real  object  of  the  legislature  in  the  passage  of  the  act.  In  the 
case  before  us  it  is  obvious  that  the  entire  om'ect  of  the  act  was 
to  promote  the  mental,  moral  and  physical  well-being  of  persoiw 
in  this  State,  and  though  it  might  incidentally  affect  the  transpor- 
tation of  merchandise  on  Sunday  over  the  Baltimore  &  Ohio 
Railroad,  yet  in  no  case  which  I  liave  seen  would  this  incidental 
effect  convert  what  was  clearly  a  law  simplv  of  internal  police 
into  a  law  regulating  inter-State  commerce.  >io  doubt  there  have 
been  persons  who  would  so  construe  this  clause  of  the  constitutioD 
giving  to  Congress  the  right  to  regulate  inter-State  commerce, 
fliat  with  a  lilce  strained  interpretation  of  other  general  pro- 
visions in  the  United  States  Constitution,  it  would  confer  on 
Congress  almost  unlimited  power  of  legislation,  and  thus  chance 
essentially  the  character  of  our  government,  and  take  by  impli- 
cation from  the  States  to  a  great  extent  the  power  to  legislate  widi 
reference  to  their  internal  affairs;  but  I  think  none  have  yet 
gone  so  far  as  to  deny  to  the  State  legislature  the  power  to  paae 
such  a  law  as  we  are  discussing.  If  the  spirit  had  always  prevailed 
of  giving  no  strained  construction  to  the  Constitution  of  the 
United  States,  but  only  such  construction  as  it  fairly  bore  having 
reference  to  the  evils  intended  to  be  corrected  by  the  constitution, 
I  cannot  but  think  that  great  and  crying  evils,  the  legitimate 
result  of  this  mode  of  construing  the  constitution,  would  have 
been  avoided. 

In  the  preseuu  case  the  evil  to  be  corrected  by  the  giving  to 
Congress  the  power  to  regulate  inter-State  and  foreign  commerce 
was,  in  the  language  of  Justice  Field  in  Eailroad  Co.  t\  Kichmond 
19  Wall.  684,  "to  secure  equality  and  freedom  in  commercial 
intercourse  against  discriminating  State  legislation."  The  infer- 
ence to  be  drawn  from  these  words  of  Justice  Field's  is,  that  no  • 
State  legislation,  which  does  not  discriminate  in  favor  of  its  own 
citizens  or  of  others  against  the  citizens  of  other  States,  and 
which  leaves  inter-State  commerce  free  and  equal,  ought  to  be 
construed  as  violating  the  spirit  of  this  provision  of  tlie  constitu- 
tion. If  the  trade  oi  all  the  States  be  permitted  to  be  carried  on 
with  equality  and  freedom,  all  that  was  intended  by  this  provision 
of  tlie  constitution  is  accomplished,  and  there  is  no  propriety  in 
forcing  a  construction  on  this  provision  of  the  constitution  so 
as  to  harass  and  trammel  the  States  in  legislation  with  reference 
to  their  internal  affairs,  though  many  laws  of  this  character  passed 
by  them  would  necessarily  affect  inter-State  commerce,  but  not  bo 
as  to  produce  the  inequality  and  discrimination  intended  to  be 
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avoided  by  this  provision  of  the  constitutioii.  For  these  reasons 
I  am  of  opinion  that  the  circuit  court  committed  no  error  in 
refusing  to  grant  instructions  five  and  six  set  out  in  the  third  bill 
of  exceptions. 

The  court  did  right  in  not  permitting  the  defendant  below  to 
ask  of  its  dispatcher  of  trains  from  Piedmont  the  question  :  *•'  Did 
the  defendant  run  out  any  trains  from  Piedmont  east  in  the 
month  of  April,  1873,  or  about  that  time,  except  such  as  were 
necessary  ? "     The  inquiry  which  the  jury  liad  been  sworn  to  try 
iMras  *'  whether  the  defendant  run  out  any  trains  about  that  time 
except  when  they  were  run  out  as  a  work  of  necessity  or  charity." 
U^o^,  it  is  very  obvious  from  the  testimony  in  the  case,  that  the 
counsel  for  the  defendant  took  the  position  that  if  more  trains 
accumulated  at  Piedmont  on  Sunday  than  coiild  be  accommo- 
dated on  the  tracks  which  the  railroad  had  there,  then  the  run- 
ning out  of  trains  from  there  was  a  work  of  neceissity.     This 
position  was  clearly  answered,  for  it  was  the  duty  of  the  railroad 
to  have  tracks  enough  at  Piedment  or  where  its  trains  stopped  to 
enable  it  to  run  its  trains  in  the  manner  required  by  law,  that  is, 
so  as  not  to  employ  its  servants  in  running  such  trains  on  Sun- 
day.    But  propounded  as  this  question  was,  the  dispatcl^er  of 
trainfi  was  called  upon  to  solve  the  law-question,  what  trains  it  was 
necessary  to   dispatch  from  Piedmont.     If    he   dispatched  any 
trainfi  from  Piedmont,  he  should  have  said  so,  and  the  question 
asked  should  have  been,  imder  what  circumstances  they  were  dis- 
patched, and  it  was  for  the  jury  under  the  instructions  of  the 
court  to  determine  whether  their  dispatch  on  Sunday  was  neces- 
sary.    By  this  question  the  witness  was  asked  to  perform  this  duty 
of  the  jury,  not  even  furnishing  them  the  means  of  knowing  what 
his  ideas  of  necessity  were.     Such  evidence  could  have  been  of  no 
possible  use  in  eliciting  the  truth ;  and,  as  an  answer  to  it  would 
nave  only  tended  to  mislead  and    deceive  the  jury,   the  court 
properly' refused  to  permit  it  to  be  put. 

The  circuit  court  also  properly  reiused  to  grant  the  defendant's 
•  infitmctions  Nos.  1  and  2  set  out  in  the  second  bill  of  exceptions, 
and  in  lieu  of  them  properly  gave  the  instructions,  "  that  the  bur- 
den of  proof  is  on  the  State  to  satisfy  the  jury  that  the  locomotive 
and  tram  of  cars  were  not  run  as  a  work  of  necessity  or  charity." 
In  this  respect  it  corresponds  substantially  with  the  two  instruc- 
tions asked  by  the  defendant.  And  that  it  was  right  is  shown  by 
the  opinion  of  this  court  in  this  case  found  in  15  W .  Va.  390,  and 
second  point  of  the  syllabus  of  362.  The  defendant  asks  the  court 
to  add,  that  *'if  the  jury  was  not  able  to  find  from  the  proof 
whether  there  was  such  necessity  or  not,  they  must  find  the 
defendant  not  guilty."  In  lieu  oi  that  the  coTut  instructed  the 
jury,  that  "  in  aetermining  this  question,  the  jury  must  take  into 
oonsideration  the  nature  of  the  work  done,  the  character  of  the 
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freight  carried,  the  circTunstaiices  imder  which  the  locomotive  and 
train  were  ran,  and  all  the  evidence  before  them."    Now,  it  seem* 
to  me  the  defendant's  instniction  was  calculated  to  mislead  the 
iurv,  as  by  it  they  might  well  have  supposed  they  were  only  to 
look  to  the  positive  proof  in  the  case  oearing  directly  on  thk 
point.    To  prevent  this  misleading,  the  court  properly  changed  the 
mstruction  so  as  to  inform  the  jury  that  in  reaching  their  oon- 
elusion  as  to  whether  the  running  of  a  train  on  Sunday  was  neces- 
sary, they  should  look  not  only  to  the  positive  evidence  on  the 
point,  but  also  to  the  circumstantial  evidence,  which  evidence  was 
strong  to  show  that  the  running  of  the   train  on  Sunday  was 
neither  a  work  of  necessity  nor  of  oh^rit j.     The  latter  part  of 
the   second   instruction   of   the   defendant  it  would  have  been 
improper  for  the  court  to  give,  as  it  would  have  been  an  unwar- 
rantable interference  by  the  court  with  the  province  of  the  jury. 
This  part  of  the  instruction  was  in  the  following  words :  "  In  the 
absence  of  any  purpose  for  which  said  trains  were  run,  or  as  to 
when  and  where  they  were  started  from,  or  where  they  were  des- 
tined to  go,  they  cannot  infer  any  of  these  facts  from  their  mere 
running,  or  that  their  movement  on  that  day  was  not  an  act  of 
necessity  or  charity."     It  would  be  improper  for  the  court  in  any 
ca^e  to  tell  a  jury  what  facts  they  could  or  could  not  infer  from 
other  facts  proven,  nor  could  the  court  properly  tell  the  jury 
whether  they  could  or  could  not  draw  an  inference  that  the  work 
was  not  a  work  of  necessity  or  charity  from  certain  facts.    These 
inferences  were  all  matters  which  the  jury  alone  unaided  by  the 
court  should  draw ;  they  were  inferences  of  fact,  and  the  conrfc 
cannot  properly  undertake  to  tell  a  jury  what  weight  they  should 
eive  to  any  legitimate  fact  proven  to  them.     They  should  give  to 
it  sucli  weight  as  men  of  common  sense  would  deem  it  entitled  to, 
and  draw  from  any  facts  such  inference  of  other  facts  as  they,  as 
men  of  common  sense,  think  ought  to  be  drawn.  State  v.  Thomp- 
son, 21  W.  Y. .  p.  741.     The  court  in  the  instruction  it  ^ve  pro- 
perly avoided  tnis  blunder,  leaving  the  jury  to   draw  its  own 
inference,  and  merely  telling  them  they  would,  in  doing  so,  con- 
sider the  circumstantial  as  well  as  the  positive  proof.     From  what 
was  said  by  this  court,  when  this  case  was  lormerly  before  the 
court,  and  irom  tlie  general  statement  of  the  evidence  we  have 

fiven,  it  is  obvious  that  if  the  jury  believed  the  evidence  of  the 
tate,  and  did  not  put  confidence  in  the  evidence  of  the  defendant, 
they  were  justified  m  rendering  the  verdict  which  thev  did  render; 
for  from  tlie  evidence  they  might  justly  infer  that  the  defendant 
was  aware  that  freight  trains  were,  at  and  about  the  time  that  the 
indictment  charged  that  the  offense  was  committed,  frequently  ran 
on  Sunday,  and  that  this  had  been  habitually  done  for  years,  and, 
this  being  the  case,  they  had  a  right  to  infer  that  this  running  of 
^coal  trains  on  Sunday  was  done  with  the  approbation  of  the 
-defendant     15  W.  Ya.  3d  point  of  Syll.  388. 
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The  evidence  of  the  defendant's  witness,  tending  to  show  that 
these  trains  were  not  run  by  the  authority^  of  the  defendant,  is,  of 
course,  on  well-settled  principles,  to  be  considered  of  little  or  no 
value  on  a  motion  for  a  new  trial.  We  have  failed  to  take  notice 
of  the  only  instruction  given  at  the  instance  of  the  State.  It  was 
full  and  perfect,  and  in  accord  with  the  opinion  of  this  court  in 
this  case  m  15  W.  Va.  362  and  392 ;  and  it  was  so  full  and  perfect 
as  to  prevent  any  misapprehension  which  the  jury  might  possibly 
have  labored  under  because  of  the  instruction  given  by  the  court 
to  the  iury  being  less  full  than  it  should  have  been,  though  it  laid 
down  the  law  correctly. 

I  am,  therefore,  of  opinion  that  the  judgment  of  the  Circuit 
Court  of  Mineral  of  May  22,  1880,  must  be  approved  and  aflmned  ; 
and  the  defendant  in  error  must  recover  of  the  plaintiflf  in 
error  his  costs  in  this  court  expended  and  damages  according 
to  law. 

Affirmed. 

How  Far  Operation  of  Railroads  is  Infringement  of  Sunday  Laws.— 

The  carriage  of  passengers  and  goods  by  railroad  companies  on  Sundays  is, 
in  some  States,  not  regarded  as  an  infraction  of  the  Sunday  laws,  on  the 
ground  that  it  is  a  work  of  necessity  and  mercy.  Powhattau  Steamboat  Co. 
V.  Appomattox  B.  Co.,  24  How,  247;  Commonwealth  v,  Louidville  4fe  N.  R. 
Co.,  80  Ky.  291;  s.  0.  6  Am.  &  Eng.  R.  R.  Cas.  216;  Phila.,  W.  &  B.  R.  Co. 
t?.  Lehman,  6  Am.  &  Eng.  R.  R.  Cas.  Id4. 

Bat,  according  to  other  authorities,  the  operation  of  railroads  on  Sunday 
18  clearly  iUegal.  Augusta  &  SummervUle  R.  R.  Co.  v.  Renz,  55  Ga.  126; 
Sparhawk  t;.  Union  Pass.  R  Co.,  54  Pa.  St.  401. 

Right  of  Passenger  Injured  while  TraTeling  on  Sunday  to  Recover 
Dmnages. — ^In  those  States  where  the  running  of  railroads  is  considered 
unlawful,  there  is  a  diversity  of  opinion  as  to  the  right  of  a  passenger 
injured  while  traveling  on  that  day  to  recover  damages.  In  some  States  it 
iBlieldthat  he  may  recover.  Mc Arthur  v.  Green  Bay  Co.,  24  Wise.  139; 
Sanders  v.  Staten  Islajid  R.  Co.,  13  Abb.  Pr.  (N.  SO  338;  Carroll  v.  Staten 
Island  R.  Co.,  65  Barb.  82;  Sawyer  v.  Oakman,  7  Blatch,  C.  Ct.  290;  Car- 
rol V.  Staten  Island  R.  Co.,  58  N.  Y.  126;  Etchberry  v,  Levielle,  2  Hilton  40; 
Mahoney  v.  Cook,  26  Pa.  St.  342;  Schmid  v.  Humphrey,  48  Iowa,  652;  Phila. 
R  R.  v.  Towboat  Co.,  23  How.  217  ;  Knowlton  v.  Milwaukee  City  R.  Co.,  16 
Am  &  Eng.  R.  R.  Cas.  880.  In  some  States  it  is  held  that  there  can  be  no 
recovery.  Stanton  v.  Metropolitan  R.  Co.,  14  Allen,  480;  Buchert;.  Fitch- 
burg  R  Co.,  6  Am.  &  Eng.  R.  R.  Cas.  212;  Smith  v.  Boston  R.  R.,  120  Mass. 
490;  Lyons  v,  Desetelle,  124  Mass.  387;  Day  v.  Highland  St.  R.  Co.,  135 
Mbbb.  118. 

And  seeFeital  v.  Middlesex  R.  Co.,  109  Mass.  898. 

Repairs  to  Railroad  Made  on  Sunday. — Laborers  cannot  be  indicted  for 
making  necessary  repairs  to  a  railroad  on  Sunday.  Yonoski  v.  State,  5  Am. 
&  Eng.  R  R.  Cas.  40. 

Regulation  of  Inter-State  Gommeree.— The  principal  case  raises  the 
novel  and  interesting  question  how  far  State  Sunday  laws,  in  their  applica- 
tion to  railroads  carrymg  on  inter-State  commerce,  are  to  be  deemed  consti- 
tutional. There  are  numerous  cases  in  regard  to  the  constitutionality  of 
State  laws  regulating  the  rates  of  freight  and  fare  on  railroads  engaged  in 
such  commerce.-  McDuffee  v,  Portland  &  Rochester  R.  Co.,  52  N.  H.  530; 
Messenger  v.  Pennsylvania  R  Co.,  86  N.  J.  L.  407;  Chicago  &  Alton  R.  Co. 
V,  People,  ex  rd.,  etc.,  67  IlL  11;  State  Tax  on  Railway  Gross  Receipts,  15 
WalL  384;  Munn  v.  niinois,  94  U.  S.  118;  Chicago,  etc.,  R  R  Co.  v.  Iowa, 

18  A  A  E.  R  Gas.— 81. 
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94n.  8. 156;  Fdk  v.  Ghioogo &  N.  W.  R.  Ca,  94 17.  a  164;  HknuDtOdr, 
«6n.  S.  486;  Railroad  Co.  v.  HuBen,  95  U.  8.465;  atyof  CoiiiigUBIii£Eb«. 
Kansas  City,  St.  J.  &  C.  B.  R  Co.,  45  111.  888;  Carton  &  Co.  t7.  niinois  Gen- 
tral  R.  Co.,  6  Am.  AEn^.R  R  Cas.  805;  People  v.  Wabash,  etc,  R  Co.,  7  Am. 
ft  Eng.  R  R  Ga&  628;  s.  a  12  Am.  &  Ehig.  R  R  Cas.  10;  Rae  o.  Grand 
Trunk  R  Co.,  9  Am.  &  Eng.  R  R  Cas.  470;  Xouisville  ft  N.  R  Co.  v.  Bail- 
road  Comm.  of  Tenn.,  16  Am.  ft  Eng.  R  R.  Cas.  1;  Kaeiser  t7.  Illinois  Cen- 
tral R.  Co.,  16  Am.  ft  Eng.  R.  R  Cas.  40;  Illinois  Central  R  R  Co.  v.  Stone, 
et  oZ.,  8upra;  Hardy  v.  Atchison,  T.  ft  S.  F.  R  Co.,  supra;  Wells,  Faigoft 
Co.  V,  Northern  Pacific  R  Co.,  mpra. 

In  every  case  the  prime  question  has,  of  course,  been  whether  the  l^giila- 
tion  in  question  could  be  considered  a  valid  police  regulation,  local  in  char- 
acter, or  whether,  on  the  contrary,  it  was  so  clearly  operative  to  regulate 
inter-State  commerce  that  such  an  application  of  its  terms  would  render  it 
unconstitutionaL  The  court,  in  the  prmcipal  case,  seems  to  have  considered 
the  act  in  question  to  be  merely  a  local  police  regulation,  and  have  decided 
in  favor  of  its  constitutionality  on  that  ground.  On  somewhat  similar 
grounds  it  has  been  held  that  State  acts  reg^ulating  the  rate  of  speed  of 
trains  are  constitutional,  and  cannot  be  regarded  as  a  regulation  of  inter- 
state conuneroe.    People  v.  Jenkins,  1  Hill,  469. 


Manohbsteb,  Sheffield  &  Linoolnshibu  Railway  CkncPAHT 

V. 

Dknaby  Main  Colueky  Compaky. 

{English  Law  Reports,  12  Q.  B.  Division,  674.) 

Sec.  90  of  the  English  Railways  Clauses  Consolidation  Act,  1845,  provideB 
that  tiie  tolls  charged  by  railway  companies  for  the  carriage  of  goods  shall 
be  charged  equally  to  ail  persons  and  after  the  same  rates  in  respect  of  all 
goods  of  the  same  description  *'  passing  only  over  the  same  portion  of  the 
line  of  railway,"  and  that  no  reduction  or  advance  in  any  sucn  toUs  shall  be 
made,  either  directly  or  indirectly,  in  favor  of  or  against  any  particular pe^ 
son  using  the  railway.  A  raUway  company  carried  coals  to  a  point  upon 
their  railway  from  a  group  of  collieries  placed  along  the  line  at  varying  dis- 
tances from  that  point,  and  charged  tolls  at  one  rate  per  ton  in  respect  of 
such  carriage  to  ail  the  members  of  the  group.  In  an  action  for  overcfaaign 
by  the  owner  of  the  colliery  lying  nearest  to  the  point  of  carriage,  Atfd, 
that  the  company  had  committed  a  breach  of  the  provisions  of  Sec.  90,  which 
section  applied  notwithstanding  that  the  termini  of  the  transit  over  the 
company's  line  from  the  group  to  the  point  of  carriage  differed  with  respect 
to  each  colliery,  and  therefore  that  the  company  were  liable  in  the  action. 

Speoial  Case. 

Action  for  the  balance  of  an  acconnt  for  carriage  of  the  defend- 
ants' coal  by  the  plaintife  upon  their  railway. 

Counter-claim  for  overcharges  and  excesfiiye  and  unequal  rstes 
charged  by  the  plaintiffs,  during  a  period  of  six  years  before  the 
action  was  brought,  against  the  defendants  in  respect  erf  the  carn- 
age of  the  defendants^  coal  over  the  plaintiffs'  railway,  and  over  a 
canal  belonging  to  the  plaintiffs,  whereby  the  plaintiffs  were 
.  alleged  to  have  unduly  favored  other  colliery  owners,  and  subjected 
ihe  defendants  to  an  undue  and  unreasonable  disadvantage,  eon- 
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trary  to  the  proviflions  for  equality  contained  in  the  Bailways 
Clauses  Consolidation  Act,  1845,  Sec.  90,  and  the  Railway  and 
Canal  Traffic  Act,  1854,  Sec.  2.  The  defendants  claimed  £30,000 
in  respect  of  their  counter-claim,  and  alternatively  £30,000 
damages. 

The  action  was  referred  to  an  arbitrator,  with  power  to  state  a 
special  case.  For  the  purposes  of  this  report,  it  is  only  necessary 
to  state  the  following  facts,  which  were  set  out  in  the  case. 

The  defendants  were  colliery  owners,  carrying  on  business  near 
Doncaster.  Their  colliery  is  situated  on  the  line  of  the  plaintiflEs' 
railway  and  connected  with  it  by  sidings,  and  has  no  direct  com- 
munication with  any  other  line  of  railway. 

During  the  period  covered  by  the  action,  the  plaintiffs  charged 
one  uniform  set  of  rates  per  ton  for  the  carriage  of  coal  from  about 
forty-eight  different  collieries  (specified  in  the  case  and  termed 
"  the  group  ")  to  a  number  of  specified  places  lying  eastward  of 
those  collieries,  and  served  by  the  plaintiffs'  railway.  The  rates  so 
charged  were  termed  the  "group  rates." 

The  defendants'  collieir  is  the  easternmost  in  the  group,  and  the 
distance  along  the  plaintiffs'  line  of  railway  between  the  defend- 
ants' colliery  and  tlie  number  of  the  group  furthest  from  the 
defendants'  colliery  is  fifteen  miles. 

The  "  group  rates  "  comprised  the  rates  from  each  of  the  collieries 
forming  the  group  to  a  great  number  of  towns  and  places  in  vari- 
ous parts  of  England.  AH  coals  going  from  any  of  the  collieries 
comprised  in  the  group  to  any  oi  the  last-mentioned  towns  and 
places  must  pass  the  defendants'  colliery,  and  go  away  thenc^e  in  an 
easterly  direction.  There  was  no  "grouping"  for  traffic  west- 
ward. Coal  going  to  the  westward  from  any  of  tlie  collieries 
comprised  in  the  group  was  charged  differing  rates  according  to 
the  distance  from  .the  colliery  from  which  it  was  dispatched  to  the 
place  of  destination.  The  defendants'  colliery,  being  the  furthest 
to  the  eastward  of  the  collieries  in  the  South  x  orkshire  coal  field, 
paid  the  highest  rates  for  coal  going  west,  whilst  they  paid  the  same 
rates  as  the  rest  of  the  collieries  in  the  group  upon  coal  going  east. 
On  the  26th  of  July,  1880,  the  railway  commissioners,  upon  the 
application  of  the  defendants,  gave  judgment  prohibiting  the  plain- 
tins  from  charging  equal  rates  of  carriage  between  the  various  col- 
lieries comprising  the  group  and  the  places  lying  to  the  eastward 
to  which  the  group  rates  had  applied.  For  the  purposes  of  the 
case,  it  was  not  disputed  that  the  decision  of  the  commissioners 
was  right. 

The  plaintiffs  ceased  to  charge  the  group  rates  from  the  26th  of 
July,  1880,  and  thenceforward  carried  coals  from  the  various  mem- 
bers of  the  group  at  differential  rates.  The  rates  thus  established 
were,  in  respect  of  coal  carried  from  the  defendants'  colliery,  lower 
in  every  instance  than  the  group  rates. 
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For  the  purposes  of  the  case,  it  was  admitted  that  the  circum- 
stances unaer  which  payments  had  been  made  did  not  preclude 
the  defendants  from  opening  the  accounts. 

The  defendants  contended  that  the  group  rates  were  a  violation 
of  Sec.  90  of  the  Railways  Clauses  ConsoUdation  Act,  1845,  and  of 
Sec.  2  of  the  Eailway  and  Canal  Traffic  Act,  1854,  and  that  they 
were  entitled,  under  either  of  those  enactments,  to  recover  the 
diflference  between  the  amount  actually  paid  by  them  for  carriage 
of  coal  and  the  amount  which  would  have  been  payable  if  proper 
differential  charges  had  been  made  for  carriage  of  coal  from  the 
different  members  of  the  group,  and  not  only  such  differences,  but 
damages  for  breaches  of  the  statutory  duty. 

The  plaintiffs  contested  each  of  the  above  claims. 

The  questions  for  the  opinion  of  the  court  were  {inter  aim). 

Did   the   group  rates  constitute   a   \'iolation  of  the  Eailways 
Clauses  Consolidation  Act,  1845,  Sec.  90  ? 

If  60,  are  the  damages  of  the  defendants  for  the  breach  of  that 
enactment  liniited  to  the  amount  of  overcharges  (and  what  is  the 
measure  of  such  overcharges),  or  can  general  damages  also  be 
recovered  ? 

Does  an  action  lie  for  breach  of  the  Railway  and  Canal  TraflSc 
Act,  1854,  Sec.  2  ? 

If  so,  are  the  damages  of  the  defendants  for  the  breach  of  that 
enactment  limited  to  the  amount  of  overcharges  (and  what  is  the 
measure  of  such  overcharges),  or  can  general  damages  also  be 
recovered  ? 

C,  A.  liussell  {Sir  F,  HerscheU^  S.G,y  and  Littler^  Q-C,  with 
him),  for  the  plaintiffs. 

J^orbes^  Q.C.  {Webster^  Q*G-^  ^^^  Loftlwuse  with  him),  for 
the  defendants. 

Mathew,  J.,  who,  after  disposing  of  the  questions  raised  by  tiie 
first  part  of  the  special  case  (which  questions  depended  mainlv 
upon  the  effect  of  the  findings  of  fact  by  the  arbitrator  with 
respect  to  a  number  of  other  instances  of  undue  preference),  pro- 
ceeded : 

The  second  part  of  the  case  raises  the  question  whether  the 

group  rates  constituted  a  breach  of  Sec.  90  of  the  Railways  Clauses 
onsolidatiou  Act,  1845.  Our  answer  to  that  question  is,  tliat 
we  think  the  group  rates  were  a  violation  of  Sec.  90,  and  that  the 
overcharge  may  be  recovered  in  accordance  witli  Evershed's  Case. 
2  Q.  B.  D.  254;  3  Q.  B.  D.  134;  3  App.  Cas.  1029.  We  cannot 
adopt  the  narrow  construction  of  Sec.  90  contended  for  by  the  I 
plaintiffs'  counsel,  namely,  that  it  only  applies  where  the  termini 
of  the  transit  correspond.  In  the  absence  of  special  circumstances 
to  justify  the  same  charge  for  carrying  a  greater  distance  for  one 
customer  than  for  another,  there  wouM  appear  to  be  that  kind  of 
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inequaUty  which  Sec.  90  is  intended  to  prevent.  In  such  cases 
part  of  the  services  to  the  particukr  customer  would  practically 
be  rendered  ffratuitously  ana  to  the  disadvantage  of  others.  "We 
think,  therefore,  that  Sec.  90  applies. 

We  are  further  asked  whether,  if  Sec.  90  applies,  the  defend- 
ant's damages  for  the  breach  of  that  section  are  limited  to  the 
amonnt  of  the  overcharges,  or  whether,  general  damages  can  also 
be  recovered.  To  that  we  answer  that  we  see  in  the  s^tement  of 
facts  before  us  no  ground  upon  which  an  action  for  damages  would 
be  maintainable. 

Another  Question  is,  does  an  action  lie  for  breach  of  the  Railway 
and  Canal  Traffic  Act,  1854,  Sec.  2?    We  are  of  opinion  that  an 
action  does  not  lie  for  anything  done  in  contravention  of  that  act. 
It  seems  conclusive  from  Sec.  6  that  no  such  action  can  be  main- 
tained.    The  terms  of  that  section  are :  "  No  proceeding  shall  be 
taken  for  any  violation  or  contravention  of  the  above  enactments 
except  in  the  manner  herein  provided ;  but  nothing  herein  con- 
tained shall  take  away  or  diminish  any  rights,  remedies,  or  privi- 
leges of  any  person  or  company  against  any  railway  company  under 
the  existing  law."     The  present  action  is  brought  to  recover  over- 
charges—overcharges having  regard  to  the  provisions  of  Sec.  2 — 
and  the  ingenious  suggestion  was  made  in  argument  that  an  action 
in  respect  of  such  overcharges  was  not  an  action  for  anything  done 
in  contravention  of  the  statute,  but  an  action  for  the  detention  of 
money.     But  the  money  would  be  properly  charged  and  properly 
detained  if  it  were  not  for  the  prohibition  contained  in  the  act. 
It  is,  therefore,  perfectly  clear  that  in  substance  the  action  is 
brought  for  something  done  in  contravention  of  the  act.  We  were 
much  pressed  in  argument  with  Evershed's  case,  which  was  treated 
as  a  decision  that  an  action  would  lie  for  breach  of  the  provisions 
of  Sec.  2  of  the  Railway  and  Canal  Traffic  Act.     With  reference 
to  that  case,  it  is  only  necessary  to  say  that,  whatever  the  language 
in  some  of  the  judgments  may  be,  the  point  was  not  presented  to 
the  court,  and  no  opinion  was  expressed  upon  it.     The  judgment 
was,  that  the  provisions  of  Sec.  90  of  the  Railways  Clauses  Con- 
solidation Act,  1845,  had  been  violated,  and  that  an  action  would 
•  lie  in  respect  of  that  violation.     We  are  fortified  in  our  view  that 
an  action  will  not  lie  for  a  breach  of  the  Railway  and  Canal  Traffic 
Act  by  the  judgment  of  Pollock,  B.,  which  we  nave  had  an  oppor- 
tunity of  examining,  in  the  unreported  case  of  Denaby  Main 
Colliery  Co.  v.  Manchester,  Sheffield  &  Lincolnshire  Ry.  Co. 
Judgment  accordingly. 

Uidnst  ChATges  and  Discriminations.— As  to  the  law  on  this  subject,  see 
Feopie  V,  St.  Louis  &  Cairo  B.  R.  Co.,  and  note,  infra. 

Uiijiist  Discrimination  IllegaL— In  the  United  States,  independent  of 
■tatauny  provision,  the  making  of  unjnst  discriminations  in  the  rates  of 
freight  on  a  railroad  is  illegaL    Measenger  v.  Pennsylvania  R.  R.  Co.,  86  N. 
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J.  L.407;  HajB t^.  Penna.  R  R  Go..  12  Fed.  Rep.,  800;  CmnberiaBd  Vallsf  B. 
R.  Ck>.'s  Appeal,  62  Pa.  St.  218;  Yinoent  v,  Chicago  A  Alton  K,  B.  Ck>..  49IIL 
88;  Houston,  etc.,  B.  Ck>.  v.  Rust.,  9  Am.  &  Eng.  R.  R.  Gas.  123;  Regan  r. 
Aikens,  9  Am.  &  Eng.  R.  R.  Gas.  201. 

See  further,  Atchison,  T.  &  S.  F.  R.  Go.  v,  Denver  &  New  Orleans  R  R. 
Go.,  9  Am.  &  Eng.  R  R  Gas. '874;  12  Am.  &  Eng.  R  R  Gas.  1;  16  Am.  & 
Eng.  R  R  Gas.  57. 

See  also  the  following  cases  which  depend  on  the  same  principle :  Soath- 
ern  Express  Go.  v,  St  ix>uis,  etc.,  R  Go.,  10  Fed.  Rep.,  210,  669;  3  Am.  & 
Ekig.  R  Gas.  594;  Texas  Express  Go.  v,  Tex.  A  Pac.  R  Co.,  6  Fed.  Rep ,  426; 
Southern  Express  Go.  v.  Memphis,  etc.,  R  Go.,  18  Gent  L.  J.  68;  Ssndford 
V.  Railroad  Go.,  24  Pa.  St.  848;  New  Eng.  Express  Co.  v.  Maine  Cent  R  Ca, 
67  Me.  188;  McDufFee  v.  Portland  &  R  R.  Co.,  52  N.  H.  480;  Chicago  A  N. 
W.  R  Go.  V.  People,  56  111.  465;  Denver,  etc.,  R.  R  Co.  v.  Atchison,  T.  && 
F.  R  Co.,  9  Am.  &  Eng.  R  R  Gas.  874;  Wells,  Faigo  &  Go.  r.  Or^joa  R  ft 
N.  Co.,  16  Am.  &  Eng.  R  R  Gas.  87. 

Statutes  Prohibiting  Unjust  Discrimination  Constitutional.— In  almost 
all  of  the  States  statutes  have  been  passed  regulating  the  rate  of  freigiit 
and  fares,  and  prohibiting  unjust  discriminations.  It  has  been  repeatedly 
determined  that  the  legislatures  have  a  constitutional  right  to  pass  such 
sUtutes.  Blake  v,  Winona  &  St  Peter  R.  Co.,  19  Minn.  418;  Beekman  v. 
Saratoga  &  Schenectady  R  Co.,  8  Paige  Ch.  45;  State  v.  Winona  &  St  Peter 
R  Co.,  19  Minn.  484;  Fuller  v.  Chicago  &  N.  W.  R  Co.,  81  Iowa,  188,  211; 
Railroad  Go.  v.  Fuller,  17  Wall.  560;  Hudson  County  v.  State,  4  Zab.  718; 
McGregor  v.  Erie  R  Co.,  6  Yroom,  89;  Ruggles  v.  Illinois,  91  III.  257;  Illinois 
GentralR  Go.  v.  People,  95  HI.  818;  TiUey  v.  Savannah,  etc.,  R  Co.,  6  Fed. 
Rep.,  641;  People  v.  Wabash,  etc.,  R  Co.,  7  Am.  &  Eng.  R  R  Gas.  688; 
Wabash,  etc.,  R  Go.  v.  People,  12  Am.  &  Eng.  R  R  Gas.  10;  Loaisrilk  ft 
N.  R  Go.  V,  Railroad  Gomm.,  16  Am.  &  Eng.  R.  R  Gas.  1. 


Waterman 

V. 

Chigaqo,  M.  &  St.  P.  Rt.  Co. 

(Advance  Case^  Wi9C&nsin,  November  25,  1884.) 

One  with  whom  a  contract  for  the  carriage  of  goods  is  made,  and  who  is 
described  therein  as  the  consignor,  consignee,  and  sole  owner,  may  main- 
tain an  action  to  recover  an  overcharge  exacted  by  the  carrier  as  a  conditioii 
of  the  delivery  of  the  goods,  although  he  was  not,  in  fact,  tiio  owner,  and 
did  not  personally  furnish  and  pay  the  overcharge.  Hie  plaintiff  in  soch 
case  is  '*  a  trustee  of  an  express  tnist,"  within  the  meaning  of  Sec  2607, 
Rev.  St.  of  Wisconsin. 

Appeal  from  Circuit  Court,  Walworth  county. 

On  or  about  February  2,  1880,  in  consideration  of  ninety  dollars 
then  paid,  the  defendant,  at  Darien,  Wisconsin,  agreed  with  the 
plaintiff  in  writing  to  transport  one  car-load  of  goods,  consisting  of 
nousehold  goods,  larmii^  implements,  one  pair  of  horses,  and  some 
lumber,  described  therein  as  the  property  of  the  plaintiff,  from 
said  Darien  to  Plum  Creek,  in  the  State  of  fTebraska.  The  writ- 
Jag  recited  that  the  property  was  received  of  the  plaintiff  at  the 
former  place,  and  consigned  to  him  at  the  latter  place.    As  a  part 
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the  contract,  the  phdiitifE  therein  released  the  defendant  from 
oertain  liabilities,  and  was  to  and  did  accompany  the  property ; 
and  for  that  pnrpose  was  to  and  did  receive  a  free  pass  from  the 
defendant.      When  the   car  reached  Plum  Creek,   the  railroad 
oompany  having  the  same  in  charge  refused    to    deliver  the 
property  to  the  plaintiff  nnless  he  would  pay  an  extra  chai^  of 
^32.28  over  and  above  that  already  paid,  as  expressed  in  the  con- 
tract, as  freight,  and  in  compliance  with  that  exaction  the  same 
then  and  there  paid,  and  the  property  delivered  to  the  plain- 
and  this  action  is  to  recover  back  the  amount  of  such  excessive 
charge  so  exacted  and  paid.     It  appears,  as  a  matter  of  fact,  that 
the  property  belonged  to  Charles  Nowlan ;  that  the  negotiations  for 
the  carriage  were  conducted  by  his  brother,  O.  F.  Nowian ;  that  the 
agreed  freight  (ninety  dollars)  was  paid  by  Cheesbro,  the  father-in- 
law  of  Chanes  Nowlan ;  that  at  the  time  of  the  loading  of  the  car 
CSieesbro  started  to  sign  the  contract  in  behalf  of  Charles  Kowlan, 
when  the  defendant  stopped  him,  and  insisted  that,  as  the  plain- 
tiff was  to  accompany  the  goods  and  receive  them  at  Plum  Creek, 
he  shotild  execute  the  contract,  which  he  accordingly  did,  and  that 
tecited  that    the    ninety  dollars  was  received  of  Cheesbro  for 
the  plaintiff.     It  further  appears  that  the  amount  of  the  extra 
ehai^  exacted  at  Plum  Creek  was,  in  fact,  furnished  and  paid  by 
Chanes  Nowlan  in  the  presence  and  with  the  consent  of  the  plain- 
tiff.    The  answer  consists  of  a  general  denial  merely.     Upon  the 
trial  the  jury  found  for  the  plamtiff,  and  assessed  his  damages  at 
tiie  amount  of  such  excessive  charges  and  interest,  and  from  the 
judgment  entered  thereon  this  appeal  is  brought. 
8.  TT.  Menzie  and  A,  S.  Spooner^  for  respondent. 
Futter  dh  Fuller  and  Burton  Sanson,  for  appellant. 

Cassodat,  J. — ^Notwithstanding  the  plaintiff  is  described  in  the 
eontract  of  carriage  as  consignor,  consignee  and  sole  owner,  yet 
the  defendant  seeks  to  escape  liability  tor  the  repayment  of  the 
excessive  exaction  on  the  sole  ground  that  the  plaintiff  was  not  the 
owner  of  the  property,  and  did  not  personally  furnish  and  pay  the 
overcharge.  Is  such  a  defence  available?  The  question  has 
elicited  much  discussion,  and  the  adjudicated  cases  upon  it 
present  a  considerable  disagreement.  We  make  no  attempt  to 
reconcile  an  irreconcilable  conflict.  It  is  enough  to  know  that  our 
conviction  as  to  the  law  applicable  has  the  sanction  of  respectable 
authority,  and  especially  under  our  statute  as  it  has  been  con- 
strued by  this  court.  The  question  is  not  whether  the  owner 
could  have  maintained  the  action,  for  l^e  did  not  bring  the  action. 
There  seems  to  be  no  dispute  that,  where  there  is  nothing  appear- 
ing to  the  contrary,  the  consignee  is  presumed  to  be  the  owner  of 
tiie  property,  and  as  such  may  maintain  an  action  for  its  loss  or 
depredation  in  value  by  reason  of  the  negligence  of  the  carrier. 
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Undoubtedly  this  presninption  may  be  overcome  by  evideDoe. 
A  eonBignor  may  nave  a  right  of  action  against  the  carrier  by 
reason  of  ownership.  So  he  may  have  sucn  right  of  action  on 
privity  of  contract.  The  contract  seems  to  be  controlling,  at  least 
to  a  certain  extent,  in  all  cases.  Evans  v.  Marlett,  1  La.  Eaym. 
271 ;  Davis  i\  James,  5  Burr.  2680 ;  Mason  v,  Lickbarrow,  1  H. 
Bl.  357;  Moore  v,  Wilson,  1  Term  R.  659  ;  Joseph  v.  Knox,  3 
Camp.  320 ;  Dnnlap  v.  Lambert,  6  Clark  &  F.  600 ;  Freeman  v. 
Birch,  8  Q.  B.  492 ;  Blanchard  v.  Pa^e,  8  Gray,  281 ;  Finn  v.  Rail- 
road Co.,  112  Mass.  524;  Carter  v.  (rraves,  9  Yerg.  446 ;  Korth- 
em  Line  Packet  Co.  v.  Shearer,  61  111.  263 ;  Southern  Exp.  Co.  v. 
Craft,  49  Miss.  480.  A  carefnl  analysis  of  these  cases  will  be  found 
in  a  well-written  article  bv  Judge  Pierce,  of  Tennessee,  in  7  South. 
Law  Rev.  (N.  S.)  255-283. 

It  appears  that  much  depends  upon  the  nature  of  the  act  com- 
plained of  and  the  character  of  the  action.  Thus,  in  Carter  v, 
(Graves,  ftt/pra,  it  was  said  "  that,  in  all  actions  on  the  case  afifainst 
a  carrier  for  a  loss  or  injury  done  to  propertj',  the  wrong  is  the 
gist  of  the  action,  and  the  contract  to  deliver  collateral  to  it  In 
all  actions  of  amu7nj)»it  for  not  delivering  according  to  contract, 
tlie  contract  to  deliver  is  the  gist  of  the  action,  and  the  loss  or 
injury  sustained  is  collateral  tliereto."  In  several  of  the  cases 
above  cited,  an  action  for  the  breach  of  the  cx)n tract  was  main- 
tained by  a  party  to  the  contract  having  no  ownership  or  interest 
in  the  pix)i)erty  carried.  Thus,  in  Joseph  r.  Knox,  »upra^  the 
plaintiffs  had  no  ownership  or  interest  in  the  good?,  but,  as  ship- 
pers, were  parties  to  the  contract,  and  it  was  held  that  they  mignt 
maintain  the  action  upon  the  bill  of  lading  for  the  failure  to  cariy 
and  deliver.  Lord  Chief  Justice  EUenborough  observed  that 
"  there  is  a  privity  of  contract  established  between  these  parties 
by  means  of  the  bill  of  lading.  That  states  that  the  goods  were 
shipped  by  the  plaintiffs,  and  that  the  freight  for  them  was  paid 
by  tne  plaintiffs  in  London.  To  the  plaintiffs,  therefore,  6om 
whom  the  consideration  moves,  and  to  whom  the  promise  is  made, 
the  defendant  is  liable  for  the  non-delivery  of  the  goods.  After 
such  a  bill  of  lading  has  been  signed  by  his  (the  carrier's)  agent, 
he  cannot  say  to  the  shippers  they  have  no  interest  in  the  eoodfi, 
and  are  not  damnified  by  his  breach  of  contract.  I  thint  the 
plaintiffs  are  entitled  to  recover  the  value  of  the  ^oods,  and  they 
will  hold  the  sum  recovered  as  trustees  for  the  real  owner." 

So  in  Hooper  v.  Railway  Co.,  27  Wis.  91,  it  was  said  that  "the 
shipper  is  a  party  in  interest  to  the  contract,  and  it  does  not  lie  with 
the  carrier  who  made  the  contract  with  him  to  say,  upon  a  breach 
of  it,  that  he  is  not  entitled  to  recover  the  damages  unless  it  be 
shown  that  the  consignee  objects ;  for  without  that  it  will  be  pre- 
sumed that  the  action  waa  commenced  and  is  prosecuted  with  the 
knowledge  and  consent  of  the  consignee,  and  lor  his  benefit  The 
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ecmBignor  or  shipper  is,  by  operation  of  the  rule,  regarded  as  a  trus- 
tee OT  an  express  tnist,  lite  a  factor  or  other  mercantile  agent  who 
contracts  in  his  own  name  on  behalf  of  his  principal."     Here  the 
defendant  contracted  solely  with  the  plaintiff.    In  the  contract  the 
defendant,  with  full  knowledge  of  the  facts,  recognized  the  plain- 
tiff as  sole  owner  of  the  property.     The  freight  had  been  fully 
paid  in  behalf  of  the  plaintiff.    To  him  the  defendant,  in  consider- 
ation of  such  payment,  expressly  agreed  to  deliver  the  property 
at  the  place  of  consignment.     Tnis  express  agreement  was  broken 
by  tlie  refusal  to  so  deliver  except  upon  condition  of  a  further 
payment  of  an  unauthorized  exaction.     This  unauthorized  exac- 
tion \^a8  complied  with  when  the  delivery  was  made.     Having 
broken  the  contract,  and  received  the  overcharge  in  consequence 
of  the  breach,  the  defendant  seeks  to  escape  liability  for  the  breach 
on  the  ground  that  the  only  party  with  whom  it  contracted  was 
not  in  feet  the  owner  of  the  property,  and  did  not  personally  furnish 
and  pay  the  overcharge  exacted  as  a  condition  of  the  delivery.   To 
bold  such  a  defence  available  would,  in  effect,  abrogate  an  express 
written  contract.     One  exception  to  the  statutory  rule  that  "  every 
action  must  be  prosecuted  in  the  name  of  the  real  party  in  inter- 
est "  (Sec.  2605),  is  that  "  a  trustee  of  an  express  trust     *     *     * 
may  sue  without  joining  with  him  the  person  for  whose  benefit 
the  action  is  prosecuted."     Sec.  2607.     *' A  trustee  of  an  express 
trust,  within  the  meaning  of  this  section,"  must  "  be  construed  to 
include  a  person  with  whom,  or  in  whose  name,  a  contract  is  made 
for  the  benefit  of  another."    Id,    By  amendment  these  provisions 
have  been  made  applicable  to  actions  brought  in  justice  court,  as 
this  was.     Subdiv.  27,  Sec.  2,  Chap.  194,  Laws  1879.     If  the  con- 
signor or  shipper  could  properly  be  "  regarded  as  a  trustee  of  an 
express  trust "  under  this  statute,  as  held,  in  Hooper  v,  Kailway 
Co.,  supra^  then  certainly  the  person  described  in  the  contract  as 
consignor,  consignee  and  sole  owner,  and  for  whom  the  freight 
lias  been  paid,  must  also  be  regarded  as  a  trustee  of  an  express 
trust  tmder  the  statute.     Allen  v,  Kennedv,  49  Wis.  549. 
The  judgment  of  the  circuit  court  is  affirmed. 

Ctoneral  References. — ^As  to  the  oonstraction  of  statutes  forbidding  exoet- 
mve  freight  charges  and  the  right  to  recover  back  the  excess  paid,  see  Lots- 
peich  etoLv.  Central  R.  &  B.  Ck>.  of  Oa.,  and  note  infra ;  and  Peten* 
Bicker  &  Co.  v.  Marietta  &  Cincinnati  R.  Co.,  and  note  infnu 
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IjOtbpbioh  et  (xl. 

CEXrCBAL  RAII.BOAD  i&  BaKKINO  CoMPABY  OF  GbOBGIA. 

(78  Alabama  RepofU,  806.) 

Th»  xmte  on  freight  carried  over  the  whole  line  of  a  railroad  oompflny, 
which  fnnuBhes  the  basis  for  the  additional  fifty  per  cent,  allowed  1^  the 
act  of  the  General  Assembly  of  Alahama,  approved  April  19th,  1878,  for  tiw 
transportation  of  *'  local  freight,"  is  the  rate  charged  on  freight  taken  on  at 
one  terminus,  and  discharged  at  the  other;  and  not  the  rate  for  frei^ 
farooght  from  or  carried  to  a  point  beyond  either  terminus  of  the  road. 

While  a  railroad  company  ma^  xive  a  bill  of  lading  to  deliver  freigbt  at  a 
point  beyond  its  line,  which  hmas  the  company  for  safe  d^verr  at  the 
agreed  point  of  destination,  this  is  simply  a  matter  of  agreement  Detwaes 
Itie  shipper  and  the  company,  in  the  absence  of  which  the  company  is  not 
liable  for  a  loss  occurring  artor  the  freight  has  passed  beyond  its  line;  and 
the  company  cannot  be  compelled  to  give  such  a  bill  of  lading. 

Where,  in  an  action  against  a  railroad  company  by  a  shipper,  to  reoovar 
the  excess  of  charges  on  cotton  shipped  by  him  over  and  above  what  was 
reasonable,  the  only  testimony,  beanng  on  the  question  of  the  reasonaUeiie0 
of  the  charges  paid  by  him  was,  that  the  rates  of  freight  on  oomproaood 
cotton  shipped  from  Montgomery  or  Selma,  were  about  fifty  per  cent  io 
excess  of  the  rates  paid  by  him  on  uncompressed  cotton  shipped  from  Qpa- 
lika,  a  point  sixty-six  miles  less  in  distance  than  Montgomery,  and  US 
miles  less  in  distance  than  Selma,  from  the  terminus  of  the  road  to  which 
the  cotton  was  shipped,  it  being  common  knowledge  that  comprBaats; 
cotton  bales  reduces  their  bulk  about  one-half,  the  testimony  was  whoDy 
insufficient  to  furnish  a  basis  for  determining  the  reasonabieneas  of  the 
charges;  and  henoe  the  primary  oourt  did  not  err  in  refusing  to  submit  thft 
question  to  the  juxy. 

Appeal  from  Lee  Cipcuit  Court. 

This  action  was  bron^ht  by  Lotspeich  &  Ponder  against  the 
Central  Eailroad  &  Banking  Company  of  Georgia,  and  the  Georgia 
Bailroad  &  Banking  Company,  corporations  owning  and  operating, 
as  is  averred,  a  railroad  from  Selma,  Alabama,  to  the  State  Jioe 
between  Alabama  and  Georgia,  and  was  commenced  on  9th  April, 
1878.  The  complaint  contains  several  counts,  one  beiiif  for 
money  had  and  received  by  the  defendants  to  the  plaintifb  usCj 
and  tne  other  seeking  to  recover  the  penalty  allowed  by  the  act  of 
tihe  General  Assembly  approved  April  19th,  1873,  for  exoessiye 
charges  on  cotton  shipped  by  the  plaintiffs  on  the  defendants'  rail- 
road. The  facts  disclosed  by  the  record,  so  far  as  is  necegsaiT  to 
an  understanding  of  the  points  decided,  are  sufficiently  gtatea  in 
the  opinion.  The  court  cnarged  the  jury,  at  the  written  request 
of  the  defendants,  that,  if  they  believed  the  evidence,  they  xaas^ 
find  for  them,  and  the  plaintiffs  excepted.  This  charge  is  \^ 
assigned  as  error. 
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Wm.  H.  Bamesy  tor  appellantB. 
Cho.  JP.  JTarrUorij  Jr.j  contra. 

Stons,  J, — ^In  Mobile  &  Montgomery  Bailroad  Co.  v.  Steiner  & 
]lf  cGtehee,  conBtruing  the  act  of  April  19th,  1873,  we  said :  "  The 
rate  on  freight  ^  ca/rried  over  the  whole  Ims  of  its  road^  which  fur- 
nishes the  basis  for  the  additional  fifty  per  cent,  allowed  by  that 
act  for  the  transportation  of  ^  local  f reignt,'  is  the  rate  charged  on 
fmeight  taken  on  at  one  terminus,  and  (uscharged  at  the  other,  and 
not  the  rate  for  freight  brought  from  or  carried  to  a  point  beyond 
the  tenmni  of  the  road."  61  Ala.  559.  We  are  asked  to  review 
and  reverse  that  ruling.  Nothing  has  occurred  to  change  our 
cypinion  then  expressed,  while  the  facts  of  this  case  tend  to  confirm 
tne  conclusions  we  then  announced. 

It  is  further  contended  for  appellants  that  the  charges  made  and 
collected  by  the  railroad  in  this  case  were  unreasonable,  and  there- 
fore they  ought  to  recover  back  the  excess,  as  so  much  money  had 
and  received.  And  it  is  claimed  that  this  question  should  have 
been  submitted  to  the  jury,  for  them  to  determine  whether  or  not 
the  charges  were  reasonalJle. 

The  testimony  bearing  on  this  question  is  clear  and  without 
oonfiict.  There  was,  in  fact,  no  question  of  local  freight  in  the 
case.  All  the  cotton  shipped,  excessive  transportation  cnarges  on 
which  are  complained  of ,  was  consigned  to  points  hundreds  of 
miles  beyond  the  terminus  of  the  railroad,  wnose  bill  of  lading 
was  taken.    Bills  of  lading  by  railroad  companies  are  freauetitly 

EVen,  binding  the  company  to  deliver  at  a  point  beyona  their 
18.  Such  buls  bind  the  conipany  for  safe  delivery  at  the  agreed 
point  of  destination.  M.  &  G.  Bailroad  Co.  v.  Copeland,  63  Ala. 
219.  This,  however,  is  a  question  of  contract;  and  in  the  absence 
of  a  special  contract  to  deliver,  the  receiving  railroad  is  not  liable 
for  a  loss  or  injury  occurring  after  the  freight  has  passed  from  its 
line.  Nor  can  a  railroad  corporation  be  compelled  to  give  a  bill 
of  lading  for  delivery  beyond  its  line.  It  is  simply  a  matter  of 
agreement  between  the  shipper  and  the  receiving  road.  The  only 
testimony  bearing  on  the  question  of  reasonableness  in  the  charges 
is  as  follows:  From  the  various  points  to  which  cotton,  shipped 
over  defendants'  road  and  its  connections,  was  consi^ed,  the  dis- 
tance to  Montgomery,  Alabama,  was  sixty-six  miles  greater  than 
the  distance  to  OpeliKa,  from  which  last  point  plaintiffs  did  their 
fiidpping.  The  distance  to  Selma  was  fifty  miles  greater  than  that 
to  jHontgomery.  The  shipping  rates  from  Opelika  were  about 
fifty  per  cent,  m  excess  of  those  charged  from  Montgomery  and 
Selma.  But  cotton  shipped  from  the  last  two  points  was  always 
compressed,  while  that  shipped  from  Opelika  was  not  compressed. 
It  is  common  knowledge  that  compressing  cotton  bales  reduces 
their  bulk  probably  one-naif.    What  would  have  been  the  rate  of 
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non-compressed  bales  from  Selma  or  Montgomery  is  nowhere 
shown.  Ko  testimony  was  produced  at  all  calculated  to  furnish  a 
basis  for  determining  the  reasonableness  of  the  charges;  and  hence 
nothing  was  before  the  jury  to  justify  the  court  in  submitting  that 
question  to  them. 

We  find  no  error  in  the  record,  and  the  judgment  of  the  circuit 
court  must  be  aflSrmed. 

Construction  of  Statutes  Prohibiting:  OTorcharges  in  Freigkt— In 

almoet  all  oc  the  States  laws  have  been  passed  prohibiting  raihnoad  com- 
panies from  charging  excessive  rates  of  freight  and  fare.    As  to  the  con- 
stniction  of  such  acts  which  generaUy  provide  for  a  penalty  in  case  of  their 
violation,  and  permit  a  recovery  of  the  excess  paid,  see  the  foUowing 
authorities:  Fuller  v.  Chicago  &  N.  W.  R.  Co.,  31  Iowa  187;  Streeter  v, 
Chicago,  M.  &  St.  P.  R.  Co.,  40  Wise.  294;  Fisher  r.  New  York  Central  ft 
H.  B.  R.  Co.,  46  N.  Y.  644;  Smith  v.  Chicago  &  N.  W.  R.  Co.,  48  Wise.  686; 
8.  O.  1  Am.  &  Eng.  R.  R.  Cas.  303;  Moore  v,  Illinois  Central  R.  Co.,  68  HL 
885;  Knight  v.  Southern  Pacific  R.  Co..  41  Tex.  406;  Graham  v.  M.  C.  &  St 
P.  R.  Co.,  53  Wise.  473;  s.  C.  8  Am.  &  Eng.  R.  R.  Cas.  289;  Rogan  r.  Aiken, 
9  Am.  &  Eng.  R.  R.  Cas.  201;  Harriman  v,  Burlington,  etc.,  R.  Co..  9  Am. ft 
Eng.  R.  R.  Cas.  339;  Heiserman  v.  ^Burlington,  C.  R.  &  N.  R.  Co.,  16  Am.  ft 
Eng.  R.  R.  Cas.  46;  Steever  v,  Illinois  Central  R.  Co.,  16  Am.  &  Eng.  R.  B. 
Cas.  53. 

Statutes  Prohibiting  Overcharges  in  Freight  under  Penalty  are  Con- 
stitutional.— Such  statutes  are  constitutional,  and  are  not  in  derogation  of 
charters  previously  granted  to  specific  companies.  Georgia  R.  &  B.  Co.  o. 
Smith.  9  Am.  &  Eng.  R.  R.  Cas.  385;  Ruggles  v.  People.  11  Am.  &  Eng.  B. 
R  Cas.  49;  Illinois  Central  R  R.  Co.  v.  People,  11  Am.  &  Eng.  R.  R.  Csa 
55;  Louisville  &  N.  R  Co.  v.  Railroad  Commissioners  of  Tenn.,  16  Am.  ft 
Eng.  R  R  Cas.  1. 

Recovery  of  Excess  in  Charge  for  Freight.— -As  to  thn  right  to  recover 
back  the  amount  paid  in  excess  of  the  legal  freight,  see  Waterman  t.  Chi- 
oago,  M.  &  St.  P.  R.  Co.,  supra;  and  Peters,  Ricker  &  Co.  v.  Marietta  ft 
dnn.  R  Co.,  and  note,  infra^ 


PeTEBS,  KlOKEB  &  Co. 
V, 

Mabietta  &  CiNonwATi  R.  R.  Co 

{Advance  Case,  Ohio,  Oct  21,  1884.) 

Whether  the  rate  of  freight  fare  fixed  b j  a  railroad  company,  under  Seo. 
12  of  the  Ohio  act  of  February  11, 1848  (S  &  C.  271).  for  distances  less  than 
thirty  miles,  be  reasonable  or  not,  is  a  question  of  fact  to  be  determined  by 
the  circumstance  s  of  each  CAse. 

A  shipper  lias  a  right  to  liave  his  goods  transported  at  legal  rates  over  the 
usual  line  of  a  common  carrier  of  such  goods ;  and  if.  to  procure  theaervioa 
of  such  carrier,  the  Hhipper  is  compellecl  to  pav  illegal  rates  established  I7 
the  c'Hrrier,  the  payment  is  not  such  a  voluntary  payment  as  will  preclude 
recoveriog  back  the  illegal  charge ;  nor  will  it  preclude  such  reooveoy  if  tii0 
payments,  by  arrangement  of  parties,  are  made  at  the  end  of  eadi  month. 

Ebbob  to  the  District  Court  of  Scioto  county. 
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* 

This  case  is  one  of  twelve  cases,  each  of  which  has  similar  facts 
and  questions  of  law. 

The  plaintiffs  owned  iron  blast  furnaces  for  the  manufacture  of 
iron,  and  the  furnaces  were  located  along  the  line  of  the 

Loto  &  Hocking  Valley  Railroad,  between  Portsmouth  and 
Hamden.  All  but  five  were  built  after  the  construction  of  the 
road,  and  after  that  time  all  the  furnace  companies  exclusively 
relied  upon  it  for  transportation. 

This  part  of  the  S.  &  H.  V.  R.  R.  was  purchased  about  Dec.  1, 
1863,  by  the  defendant  and  possession  taken.  By  the  act  of  Feb. 
11, 1848  (S.  &  0.  271),  the  S.  &  H.  V.  R.  R.  Co.  was  limited  in 
its  rate  of  charges  for  the  transportation  of  freight  to  five  cents  per 
ton  per  mile,  as  a  maximum  charge  for  distances  of  thirty  miles 
or  more,  and  for  distances  of  less  than  thirty  miles,  to  "  reasonable 
rates."  This  limitation  was  not  on  the  defendant  as  to  its  original 
road,  but  it  might  charge  for  the  transportation  of  property  ''  such 
rates  of  toll  as  the  corporation  niTf  determine." 

After  this  purchase  the  defendant  claimed  the  right  to  char^ 
the  same  rates  over  the  purchased  road  that  were  charged  over  its 
own  road,  and  advanced  the  rates  under  dates  of  January  26, 1864, 
March  7,  1864,  March  28,  1864,  Aug.  1,  1864,  Sept.  12,  1864. 
Dec.  12, 1864,  and  March  16,  1865.  This  caused  objection  ana 
remonstrance,  and  in  1867  the  suits  were  commenced. 

The  petition  further  avers  that  plaintiffs  were  entitled  to  have 
their  freight  carried  at  rates  limited  to  be  charged  by  the  S.  &  H. 
V.  R.  R.  Co.,  but  that  the  defendant  has  disregarded  plaintiffs' 
rights  and  has  taken  advantage  of  plaintiffs'  necessities,  and  has 
required  unlawful  and  unjust  rate^,  which  plaintiffs  have  been 
compelled  to  pay  by  the  necessities  of  their  business,  and  that 
plaintiffs  remonstrated  against  the  unjust  exactions  and  protested 
against  the  payment  of  me  same,  and  that  the  defendant,  although 
requested  so  to  do,  has  neglected  and  refused  to  account  with  the 

SlaintifEs  as  to  the  payments  in  excess  of  legal  rates,  and  that 
ef endant  has  so  received  to  and  for  the  use  of  the  plaintiffs  the 
several  sums  of  money  set  forth  in  the  exhibit,  and  prays 
judgment. 

Tne  answer  has  three  defences :  The  first  denies  that  the  defend- 
ant is  restricted  in  charging  freight  and  fare  to  the  charter  of  the 
8.  &  H.  V.  R.  R.  Co.,  and  claims,  as  purchaser  of  that  road,  to  be 
authorized  to  charge  any  "  fair  and  reasonable  rates ; "  the  second 
alleges  that  all  sums  paid  were  so  paid  voluntarily,  after  the  ser- 
vices for  which  the  same  were  demanded  had  been  fully  rendered, 
and  when  defendant's  demand  for  the  same  could  not  have  been 
enforced  without  giving  plaintiffs  a  day  in  court,  with  full  knowl- 
edge, or  the  means  of  knowledge,  of  the  change  in  the  ownership 
of  said  railroad,  and  of  the  charges  demanded  by  the  defendant 
(ior  the  transportation  of  the  property  upon  its  said  purchased 
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road,  and  of  all  other  facts  connected  with  said  demand ;  and  tiiat 
said  sums  were  not  exacted  as  a  condition  of  the  performance  of 
said  service,  nor  as  an  inducement  of  such  peilormance;  and 
denies  all  allegations  which  charge  that  the  same  were  paid  invol- 
untarily or  by  coercion;  and  the  third  denies  that  the  soins 
charged  were  m  excess  of  amounts  authorized  by  the  charter  of 
the  D.  &  H.  V.  R.  E.  Co.,  and  says  the  charges  so  made  inclnded 
compensation  for  warehouses,  grounds,  and  facilities  funushed, 
storage,  handling,  etc. 

The  reply  to  tne^r*^  defence  denies  that,  as  purchaser  of  the 
said  road,  the  defendant  has  any  other  right  or  power  to  charge 
fare  or  freight  otherwise  than  as  prescribed  for  the  original  owner, 
the  S.  &  H.  V.  R.  R.  The  reply  to  the  second  defence  denies 
that  the  payments  were  voluntary,  and  avers  that  they  were 
coerced  and  illegally  exacted  by  defendants.  The  reply  to  the 
third  defence  denies  defendant's  right  to  charge  for  anything  but 
transportation. 

The  defendant  demurred  to  the  first  defence.  The  demurrer 
was  sustained  in  the  court  of  common  pleas  and  in  the  district 
court,  and  came  to  this  court  on  the  question  whether  the  M.  & 
C.  R.  R.  Co.  is  restricted  on  this  purchased  branch  in  charging  for 
freight ;  and  the  judgment  below  was  reversed  for  error  in  soft- 
tainmg  the  demurrer.  Campbell  v,  M.  &  C.  R.  R  Co.,  23  Ohio 
St.  168.  This  court  held  that  Sec.  12  of  the  act  of  Feb.  11, 1864, 
applied  to  this  case,  and  sent  it  back  to  the  court  below  for 
further  proceedings. 

The  cases  were  then  sent  to  a  special  master  to  take  testimony 
and  report.  The  master  took  the  evidence  and  reported  it,  and 
found  and  reported  certain  rates  "  to  be  reasonable  rates  for  the 
distances  named  during  the  period  covered  by  the  report ; "  and 
that,  from  and  after  March  28, 1864,  the  defendant  had  charged 
plaintiflFs  rates  in  excess  of  legal  rates  allowed  by  the  charter  of 
the  S.  &  H.  V.  R.  R.,  and  that  from  March  28,  1864,  to  Febroary 
1,  1867,  the  plaintiffs  paid  defendant  excessive  and  ille^  chMges, 
and  "  that  the  payment  of  such  excess  was  compulsory  m  the  sense 
that  nlairitiflFs  ana  defendant  did  not  stand  on  a  footing  of  equal- 
ity, tnat  said  sums  exacted  were  illegal  and  unauthorizea,  and  that 
I)laintiffs  were  required  to  pay  the  same  to  procure  the  transporta- 
tion of  their  property,  without  which  the  plaintiflEs  in  each  of  said 
cases,  by  reason  of  their  manufacturing  business,  would  have 
Buffered  great  loss." 

The  court  of  common  pleas,  from  the  report  and  evidence,  also 
found  "  that  said  payments  in  excess  of  rates  authorized  by  kw, 
and  inclusive  of  interest  to  the  first  day  of  the  present  term, 
amount  to  the  sum  of  $ ,  but  that  the  payments  were  volun- 
tarily made,  and  under  such  circumstances  that  they  cannot  be 
recovered  back;"   and  rendered  judgment  for  the  defendant 
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PlaintifEs  excepted,  and  the  cases  are  here  on  their  bill  of 
exceptions. 

JS^wa/rd  F,  Hv/nter^  W,  A,  Hutchnms  and  M.  A.  Djamgheriy^ 
iofT  plaintifi  in  error. 

jStcClmtick  (&  SfJvUh  and  Hc^rrisan^  Olds  <6  Marshy  for 
defendant  in  error. 

FoLLEiT,  J. — The  plaintiffs  aver  that  the  defendant,  from  time 
to  time,  has  received  to  and  for  the  use  of  the  plaintiffs  several 
Sams  of  money,  specified  and  set  forth  in  tabular  statements ;  and 
that  the  several  sums  so  received  were  for  freight  charges  in  excess 
of  legal  rates.  It  is  admitted  that  the  amounts  charged  were 
paid. 

The  matters  set  up  in  the  first  defence  were  disposed  of  by  this 
Gonirt  in  Campbell  v.  M.  ife  C.  K.  R.  Co.,  23  Ohio  St.  168,  by  hold- 
ing :  **  Where  the  railroad  of  one  company  is  purchased  by 
another  railroad  company,  in  pursuance  of  a  statute  authorizing 
the  purchase,  in  the  absence  of  any  provision  of  law  to  the  con- 
trary, the  road  passes  to  the  purchasing  company,  subject  to  the 
same  restrictions  and  limitations  as  to  rates  chargeable  for  trans- « 
portation,  as  attached  to  it  in  the  hands  of  the  vendor."  And 
8ec.  12  of  the  act  of  February  11,  1848,  governs  tliis  case. 

In  tliat  case  this  court  also  held  that :  ^'  Where  a  railroad  com- 
pany is  authorized  to  demand  and  receive  compensation  for  trans- 
portation of  property  '  not  exceeding  five  cents  per  ton  per  mile, 
where  the  same  is  transported  a  distance  of  thirty  miles  or  more,. 
and  in  case  the  same  is  transported  for  a  less  distance  than  thirty 
miles,  such  reasonable  rate  as  may  be  from  time  to  time  fixed  by 
the  company,'  it  is  unreasonable,  as  a  matter  of  law,  that  the  com- 
pany should  fix  a  greater  sum  for  a  less  distance  than  thirty  miles 
than  the  maximum  allowed  for  full  thirty  miles."        ^ 

In  Smith  v.  P.,  Ft.  W.  ife  C.  Ry.  Co.,  23  Ohio  St.  10,  this  court 
also  held :  "  Whether  the  rate  of  passenger  fare  fixed  by  a  railroad 
company  under  Sec.  12  of  the  act  of  February  11,  1848  (S.  &  0. 
271),  for  distances  less  than  thirty  miles,  be  reasonable  or  not,  is  a 
question  of  fact  for  the  jury,  to  be  determined  under  such 
iuBtructions  bv  the  court  as  the  circumstances  of  the  particular 
case  may  require." 

In  that  case,  McUvaine,  J.,  said :  ^^  Whenever,  therefore,  the 
determination  of  the  question,  whether  the  rate  be  reasonable, 
involves  the  necessity  of  hearing  testimony,  it  falls  within  the 

{province  of  the  jury."     We  thiuK  the  reasonableness  of  freight 
are  may  be  determmed  by  the  same  manner. 

In  this  case  the  special  master  heard  the  testimony  and  found 
the  facts,  and  also  reported  the  evidence,  and  from  the  peculiar 
facts  of  the  case,  the  master  found  a  certain  amount  due  tor  ^^  the 
payments  in  excess  of  rates  authorized  by  law ; "  and  the  court 
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below,  from  the  fiame  evidence,  found  the  same  facts,  and  added 
interest  to  that  amonnt,  and  found  a  definite  sum.  These  findings 
seem  conclusive  ;  and,  whether  or  not  these  particular  findings  be 
before  this  court  for  review,  the  majority  of  the  court  think  there 
was  no  error  in  finding  that  such  payments  were  for  charges 
in  excess  of  rates  authorized  by  law.  The  defendant  should 
have  known  what  were  legal  rates,  and  should  have  chaiged  no 
more. 

The  plaintifEs  have  paid  to  defendant  these  illegal  chaiges — 
money  unjustly  obtained ;  and  the  remaining  question  is,  can  the 
plaintiffs  recover  back  the  same  ? 

The  defendant  denies  the  plaintiffs'  right  to  recover  back,  on 
the' ground  that  these  illegal  cnarges  "were  so  paid  voluntarily 
after  the  services  for  which  the  same  were  demanded  had  been 
fuUy  rendered  and  performed,"  etc. 

The  plaintiffs  paid  the  charges  for  each  month  at  the  end  of  the 
month,  and  as  the  plaintiffs  and  defendant  did  not  stand  on  tenns 
of  equality,  they  so  paid  to  secure  transportation  for  the  succeed- 
ing month.  The  defendant  prescribed  its  own  rates,  and  would 
carry  the  plaintiffs'  freight  only  at  the  established  rates,  thongh 
these  rates  were  illegal  and  unreasonable,  and  when,  as  a  common 
carrier,  it  should  have  carried  this  freight  at  legal  rates.  The 
special  master  found  that  "  the  sums  exacted  were  illegal  and  un- 
authorized, and  plaintiffs  were  required  to  pay  the  same  for  the 
transportation  oi  their  property,  without  which  the  plaintifk  in 
each  of  said  cases,  by  reason  of  the  character  of  their  manufactnr- 
inff  business,  would  have  suffered  great  loss." 

The  defendant  did  not  require  the  payments  to  be  made  in 
advance  of  carrying  each  shipment  of  freight,  but  the  charges  of 
each  month  were  required  to  be  paid  at  the  end  of  the  month  or 
future  freight  would  not  be  carried. 

Plaintiffs  could  co7njpel  the  defendant  to  carry  their  freight 
only  by  a  resort  to  the  courts  and  at  the  end  of  litigation-  The 
history  of  these  suits  begun  in  1867,  and,  just  ending  in  1884,  shows 
that  plaintiffs  could  not  obtain  speedy  and  adequaie  redress — such 
as  would  save  their  business  and  prevent  loss — simply  by  a  resort 
to  the  courts  to  enforce  legal  rights.  And  as  defendant  would  not 
accept  the  payment  of  legal  rates,  and  required  the  full  py- 
ment  of  its  illegal  charges,  tlie  plaintiffs,  complaining  and  object- 
ing to  the  increased  and  illegal  charges,  were  forced  to  pay  them. 
Their  choice  and  volition  were  compelled.  Such  payments  are 
not  voluntary. 

We  will  refer  to  some  authorities  and  reasons  of  this  position. 

"  The  common  principle  is,  that  if  a  man  chooses  to  give  away  his 

money,  or  to  take  the  chance  whether  he  is  giving  it  away  or  not, 

he  cannot  afterward  change  his  mind ;  but  it  is  open  to  him  to 

j^Bhow  that  he  supposed  the  facts  to  be  otherwise,  or  that  he  really 
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had  no  choice."  Pollock's  Principles  of  Contract,  523.  These 
plaintiffs  "really  had  no  choice."  In  1760,  in  Moses  v.  Macfarjan^ 
2  Bnrr.  1005,  iord  Mansfield  said,  "  This  kind  of  equitable  action, 
to  recover  back  money,  which  ought  not,  in  justice,  to  be  kept,  is 
very  beneficial,  and  therefore  much  encouraged.  It  lies  only  for 
xnoney  which,  ex  cequo  et  hono^  the  defendant  ought  to  refund ; 
*  *  But  it  lies  for  *  *  money  got  through  *  *  an  under 
advantage  taken  of  the  plaintiffs'  situation,  contrary  to  laws  made 
for  the  protection  of  persons  under  those  circumstances."  The 
plaintiffs  paid  this  money  in  like  situation. 

In  Parker  v.  Great  W  estem  Ey.  Co.,  M.  &  Gr.  253,  the  court 
Tdeld  that  payments  made  to  a  common  carrier  to  induce  it  to  do 
what  by  law,  without  them,  it  was  bound  to  do,  were  not  volun- 
tary, and  might  be  recovered  back.     Addison  on  Contracts,  Sec. 
1043,  approves  this  principle.  Mr.  Justice  Matthews,  in  Swift  Co. 
V.  United  States,  111  U.  S.  29,  approves  the  doctrine,  and  calls  it 
a  "  -wholesome  principle."     And  m  Baker  v.  City  of  Cincinnati, 
11  Ohio  St.  558,  Gholson,  J.,  approves  the  same  authority.     In 
Maxwell  v.  Griswold^  10  How.  242,  the  court  said  :  '*  Now  it  can 
hardly  be  meant,  in  tliis  class  of  cases,  that  to  make  a  payment 
involuntary,    it  should  be  by   actual  violence,  or  any   physical 
duress." 

In  case  of  Railroad  Co.  v.  Lockwood,  17  Wall.  379,  Mr.  Justice 
Bradley  says  :  ''  The  carrier  and  his  customer  do  not  stand  on  a 
footing  of  equality.  The  latter  is  only  one  of  a  million,  lie  can- 
not am>rd  to  higgle  or  stiind  out  and  seek  redress  in  courts.  His 
business  will  not  admit  of  such  a  course.  He  prefers  rather  to 
accept  any  bill  of  lading,  or  sign  any  paper  the  carrier  presents; 
often,  indeed,  without  knowing  what  the  one  or  the  other  con- 
tains. In  most  cases  he  has  no  alternative  but  to  do  this,  or 
abandon  his  business." 

In  Beckwith  v,  Frisbie,  32  Yt.  559-566,  it  waa  said,  "  To  make 
the  payment  a  voluntary  one,  the  parties  should  stand  upon  an 
equal  looting." 

This  is  not  a  case  of  individuals  dealing  with  each  other  on 
terms  of  equality ;  nor  a  ca^e  of  payment  of  illegal  charges  to  ob- 
tain possession  of  property ;  nor  payment  of  illegal  taxes  to  pre- 
vent the  sale  of  property.  Sere  the  defendant  was  a  common 
carrier  of  such  freight  as  plaintiffs  had  for  trapsportation ;  the 
State  had  given  the  defendant,  through  its  purchase  of  this  part 
of  its  road,  its  right  to  use  this  road,  and  had  limited  its  rate  of 
charges.  The  plaintiffs'  business  was  dependent  on  transportation 
by  the  defendant,  and  they  were  entitled  to  have  their  freight 
carried  at  legal  and  reasonable  rates.  The  defendant  prescribed 
rates  illegal  and  unreasonable,  and  required  its  agents  to  demand 
and  receive  such  rates,  or  not  to  carry  the  freight.  Plaintiffs, 
objecting  and  protesting  against  the  basis  and  the  amoimt  of  the 
18  A«  ft  E.  B.  CSB8.-4I2. 
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charges,  paid  them  at  the  end  of  each  month,  and  they  so  paid 
the  illegal  charges  to  pro(»ure  the  future  transportation  of  meir 
freight. 

The  case  of  Swift  Co.  v.  United  States,  111  IT.  S.  22,  is  very 
much  like  this.  There  the  commissioner  of  internal  revenue  had 
acted  upon  a  wrong  basis  in  charging  stamps  for  friction  matches. 
The  Swift  Co.  gave  orders  for  stamjjs,  and  paid  for  each  puR-ha^ 
witliin  sixty  days  from  the  delivery  of  the  stamps,  and  tluis  dealt 
frbm  1870  to  1878.  No  protest  had  been  made  by  the  companv. 
though  years  before,  in  18()f),  a  member  of  the  company  "ina(3e 
repeated  protests  to  the  ofBcers  of  the  Internal  Kevenue  Bureau 
against  the  methods  of  computing  commissions,"  in  similar  csa^n 

The  court  held  :  "A  course  of  business  and  a  periodical  settle- 
ment between  the  commissioner  of  internal  revenue  and  a  regular 
periodical  purchaser  of  revenue  stamps,  entitled  by  statute  to 
commission  on  his  purchases,  payable  in  money,  whicn  shows  that 
the  commissioner  asserted  and  the  purchaser  accepted  that  the 
business  should  be  conducted  upon  the  basis  of  payments  of  the 
commissions  in  stamps  at  their  par  value  instead  of  in  money,  does 
not  preclude  the  purcha.^er  from  asserting  his  statutory  right,  if 
he  had  no  choice,  and  if  the  only  alternative  was  to  submit  to  an 
illegal  exaction,  or  discontinue  his  business."  And  the  court  also 
held :  "  When  the  commissioner  of  internal  revenue  adopted  a 
rule  of  dealing  with  j^urchasers  of  stamps,  which  deprived  them 
of  a  stiitntory  right  to  be  paid  their  commissions  in  money,  and 
obliged  them  to  take  them  in  stamps,  and  made  known  to  those 
interested  that  the  rule  was  adopted  and  would  not  be  changed, 
tlie  rule  dispensed  \^ath  the  necessity  of  proving,  in  each  instance 
of  complying  with  it,  that  the  compliance  was  lorced." 

Mr.  Justice  Matthews  said :  "  No  formal  protest,  made  at  the 
time,  is,  by  statute,  a  condition  to  the  present  right  of  action,  as  in 
ciises  of  action  against  the  collector  to  recover  back  taxes  illegahy 
exacted;"  and  tne  court  did  not  require  an v  protest.  The  n^^ 
was  adopted  by  the  commissioner,  and  would  not  be  changed  on 
further  application ;  and  business  could  be  trai^sacted  only  on  that 
footing ;  and  they  paid  within  sixty  days.  Here  the  TaU%  were 
jvxsd  by  the  defendant',  and  the  shipper  must  pay  or  forego  ship- 
ment, and  plaintiffs  paid  within  thirty  days.  In  principle  the 
cases  are  alike. 

In  McGreeor  r.  Erie  Railway  Co.,  35  K.  J.  Law,  89-113,  plain- 
tiff recovered  back  from  defendant  certain  moneys  unlawfullj 
demanded  and  taken  for  transportation  of  merchandise  from  Pftt- 
erson  to  flerstv  Citv.  Bedle,  J.,  said  :  "  In  these  cases  there  was 
no  express  refused,  but  I  do  not  consider  it  necessary  that  the 
refusal  should  be  express.  It  is  sufficient  if  the  person  has  jnst 
and  reasonable  ground  to  apprehend  that,  unless  the  money  is  paid, 
his  goods  will  not  be  carried,  or  will  be  withheld.     "Where  a  cor- 
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poration  or  person  has  the  power  to  refuse  aright  to  T^hich  a  party 
18  entitled,  unless  he  complies  with  an  unjust  demand,  thej  do 
not  stand  on  an  equal  footing."  And  the  court  held  :  "  But  when 
they  are  not  on  an  equal  footing  and  money  is  paid,  not  by  com- 
pulsion of  law,  but  by  compulsion  of  circumstances — ^as  when  it  is 
paid  to  release  goods  from  illegal  restraint,  which  cannot  other- 
wise  be  reasonably  effected,  or  to  compel  the  performance  of  a 
duty  by  others  in  order  to  enjoy  or  obtain  a  right — it  may  be 
recovered  back.  Under  this  head  may  be  classed  moneys  paid 
under  color  of  title  or  charges  on  turnpikes  and  railroads." 

**  Courts  will  not  be  illiberal  in  allowing  a  person  to  act  upon 
his  reasonable  apprehension  of  such  refusal,  where  the  circum- 
stances fairly  show  that,  unless  he  does  so  submit  to  the  demand, 
his  right  will  be  withheld." 

In  Lafayette  &  Indianapolis  R.  E.  Co.  v.  Pattison,  41  Ind.  312, 
the  excessive  charges  were  recovered  back.  The  syllabus  con- 
tains the  following  :  "  During  tlie  rebellion  A.  had  a  contract  to 
furnish  the  government  with  a  certain  number  of  beef  cattle 
during  two  months,  and  for  the  purpose  of  filling  such  contract, 
went  to  Chicago,  and  made  a  contract  with  a  railroad  company  to 
ship  cattle  for  nim  to  Indianapolis  at  sixty-five  dollars  per  car; 
ana,  leaving  an  agent  to  ship,  he  returned  to  IndianapoHs  to 
receive  the  cattle.  The  cattle  of  the  first  shipment  of  two  car 
loads  were  sent  to  the  cattle  yard  of  A.,  and  after  a  few  days  a  bill 
for  $201.2  was  sent  to  A.,  which  he  refused  to  pay,  and  informed 
the  agent  of  the  railroad  company  that  he  had  a  contract  for  the 
shipment  at  sixty-five  dollars  per  car ;  the  agent  denied  knowledge 
of  any  such  contract,  and  insisted  that  the  bills  must  be  paid  as 
presented,  and  that  he  would  not  deliver  any  future  car  loads  of 
cattle  until  the  freight  was  paid,  as  he  made  it  up  from  the  way 
bills,  and  that  the  bills  included  other  things  besides  freight,  whicn 
he  could  not  itemize.  It  was  agreed  that  A.  should  pay  under 
protest,  and  also  future  freight,  and  the  cattle  should  be  delivered 
as  they  arrived,  and  A.  should  reserve  the  right  to  recover  any  sum 
80  paid  unjustly.  In  pursuance  of  this  agreement,  the  agent 
delivered  the  cattle  at  the  yard  of  A.  as  they  arrived  from  time  to 
time,  and  as  soon  as  the  bills  were  prepared,  tliey  were  paid 
by  A." 

"  Seld,  that  the  payments  were  not  voluntary,  and  that  A.  could 
recover  all  sums  so  paid  in  excess  of  his  contract  price."  And 
Bushkirk,  J.,  says  :  "  We  are  of  opinion  that  the  money  so  paid 
could  be  recovered  back  if  there  had  been  no  valid  agreement  that 
it  might  be.  While  the  appellants  were  not  in  the  actual  posses- 
sion of  the  cattle  of  the  appellee,  they  possessed  such  power  and 
control  over  the  shipment  and  delivery  thereof  as  gave  them  an 
undue  advantage  over  the  appellee,  and  the  necessity  of  the 
appellee  was  so  sreat  and  pressmg  as  to  deprive  him  of  the  free- 
dom of  hifl  wHL^ 
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"The  case  of  Chicago  &  Alton  K.  R.  Co.  v.  C,  V.  &  W. 
Coal  Co.,  79  111.  121,  is  as  follows: 

"  Certain  individuals  constructed  a  railroad  twelve  miles  long, 
extending  from  a  coal  mine,  belonging  to  a  coal  company,  to  a 
station  on  the  Illinois  Central  Railroad,  and,  on  the  30th  of  April, 
1869,  they  sold  the  same  to  a  railroad  company,  and  turned  it  over 
to  them,  and,  on  the  same  day,  the  company  purchasing  it  turned 
it  over  to  another  railroad  company.  The  lajst-named  company 
operated  the  road  in  pursuance  oi  the  contract  of  sale  between 
the  first  owners  and  the  purchasers  from  them,  for  three  years, 
complying  with  the  terms  of  said  contract  as  to  the  rates  of  freight 
to  be  charged  to  the  coal  company  for  tlie  transportation  of  its 
coal.  The  individuals  building  and  selling  the  road  and  the  coal 
company  were  the  same.  Ileld^  that  the  railroad  company  last 
purcliafiing,  by  taking  the  road  and  reorganizing  the  rates  of  freight 
established,  by  the  contract  of  sale,  adopted  tlie  contract,  and  were 
bound  by  its  terms,  and  that  the  coal  company  could  maintain  an 
action  against  them  for  a  breach  of  it." 

"  In  such  a  case,  where  the  coal  company  had  no  other  outlet 
for  its  coal,  and  the  railroad  company  exacted  more  freight  than,  by 
the  terms  of  the  contract,  they  were  entitled  to,  the  coal  company 
should  be  considered  as  under  a  kind  of  moral  duress,  and  the  pay- 
ment by  them  of  the  freight  demanded,  under  such  circumstances, 
could  not  be  considered  voluntary,  and  they  would  have  tlie  right 
to  sue  upon  the  contract,  and  recover  back  the  excess  of  freight 
paid  over  the  contract  rate." 

Mr.  Justice  Brecse  said :  "  It  can  hardly  be  said  these  enhanced 
charges  were  voluntarily  paid  by  appellees.  It  was  a  ca««  of  '  life 
or  death '  with  them,  as  they  haa  no  other  means  of  conveying 
their  coals  to  the  markets  offered  by  the  Illinois  Central,  and  were 
bound  to  accede  to  any  terms  appellantB  might  impose.  They  were 
under  a  sort  of  moral  duress,  by  submitting  to  which  appellants 
have  received  money  from  them  which,  in  equity  and  good  con- 
science, they  ought  not  to  retain." 

In  Mobile  &  Montgomery  Ry.  Co.  -y.Stiner,  61  Alabama,  559, 
illegal  charges  for  transporting  cotton  were  recovered  back.  The 
court  held :  "  The  nature  of  the  business  considered,  the  shipper 
does  not  stand  on  equal  terms  with  the  carrier  in  contracting  for 
charges  for  transportation ;  and  if  the  shipper  pays  the  rates 
established  in  violation  of  law  by  the  carrier,  rather  than  forego 
his  services,  such  payment  is  not  voluntary  in  the  legal  sense,  and 
the  shipper  may  maintain  his  action  for  money'had  and  received, 
to  recover  back  the  illegal  charge." 

To  the  objection  that  the  payments  were  voluntarily  made,  and 
therefore  could  not  be  recovered  back,  Stone,  J.,  said :  "  Railroads 
have  so  expedited  and  cheapened  travel  and  transportation,  have 
80  driven  from  their  domam  all  competing  modes  of  transports- 
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tion,  that  the  public  ia  left  no  discretion  but  to  employ  them,  or 
suffer  irreparable  injury  in  this  age  of  steam  and  electricity.  They 
have  their  established  rates  of  charges,  and  these  the  shipper  must 
pay,  or  forego  their  facilities  and  oenefits.  To  object  or  protest 
would  be  an  idle  waste  of  words.  The  law  looks  to  the  substance  of 
things,  and  does  not  require  useless  forms  or  ceremonies.  The  cor- 
poration and  the  shipper  are  in  no  sense  on  equal  terms,  and  money 
thus  paid  to  obtain  a  necessary  service  is  not  voluntarily  paid,  as  the 
law  interprets  that  phrase." 

The  above  citations  are  suflScient. 

The  foregoing  principles  and  authorities  show  that  the  payments 
made  in  this  case  should  not  be  regarded  as  vohinta/ry^  and  that 
no  principle  of  equity  shown  by  defendant  can  aid  the  defendant 
in  withholding  irom  plaintiffs  the  money  so  unjustly  obtained 
by  the  defendant. 

There  was  error  in  the  courts  below,  and  this  court  enters  judg- 
ment for  the  plaintiffs  for  the  amount  found  by  the  court  below, 
together  with  interest  on  the  same  from  the  first  day  of  that  term 
of  court,  and  costs  of  suit. 

Johnson,  C.  J.,  concurs  in  holding  that  imder  the  facts  disclosed 
the  excessive  charges  may  be  recovered  back,  but  he  dissents  from 
the  construction  placed  on  Sec.  12  of  the  act  of  1848,  which  limits 
the  rate  of  freight  to  five  cents  per  ton  per  mile  for  distance  of 
thirty  miles  or  more,  and  reasonable  rates  for  less  distances.  He 
does  not  think  that  section  applies  to  packages  and  parcels  weigh- 
ing  1688  than  a  ton,  and  whict  by  the  usual  custom  are  not  shipped 
by  weight. 

MoIlvaink,  J.,  dissentipg :  I  differ  from  my  brethren  on  the 
weight  of  testimony  in  this  case.  I  think  the  payments  of  illegal 
rates  were  voluntary.  The  payments  were  not  made  at  the  time 
goods  were  carried,  but  at  the  end  of  the  month  for  past  freights, 
and  I  have  been  unable  to  find  any  testimony  satisfactorily  snow- 
ing that  payments  were  exacted  as  a  condition  of  future  freightage, 
or  paid  on  any  reasonable  belief  that  future  freights  would  be 
refused  unless  payments  were  made. 

Judgment  reversed,  and  judgment  for  plaintiffs. 

Statutes  Prolilbitiiigr  Excessive  Freight  Charges.— As  to  the  construction 
of  such  statuteti  generally,  see  Lotspeich  et  cU.  v.  Central  R.  R.  &  Banking 
Co.  of  Georgia,  and  note,  supra. 

What  are  Beasonable  and  what  Unreasonable  Charges  —As  to  what  is 
ft  reasonable  and  what  is  an  unreasonable  rate  of  freight,  nee  t  lie  following 
authorities :  M^ers  v.  I/ondon  &  S.  W.  R.  Co.,  L.  R.  5  C.  P.  1;  C.tna«ja  S.  R. 
Co.  V.  International  Bridge  Co.,  L.  R.  8  App.  Cas.  728;  Campbell  v.  Marietta 
&  Cinn.  R.  R.  Co..  28  Ohio  St.  168;  Lotspeich  et  al.  v.  Central  R.  &  B.  Co.  of 
Ga.,  78  Ala.  806.  s.  c.  mipra, 

BJBCOverjr  of  Excess  in  Freight  Charges. — In  general,  where  a  shipper  has 
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been  oonpelled  to  pay  more  than  a  legal  rate  of  ^freight  in  order  to  have 
his  goods  transported,  the  payment  is  not  oonMdered  as  voluntary ,  but  uncier 
compolBion,  and  the  excese  is  recoverable  in  an  action  institated  for  thai 

Surpose.  McGregors.  Erie  Ry.  Co.,  85  N.  J.  L.  89;  Mobile  &  Mon^omerr 
:.  Co.  V.  Steiner  et  al,  61  Ala.  650;  Chicago  &  Alton  R.  Co.  r.  C.  ^  A  W. 
Coal  Co..  79  111.  1*21;  Parker  v.  Great  Western  R.  Co.,  7  liann.  A  Gr.  S58; 
Lafayette  &  Ind.  R.  Co.  et  dL  v.  Pattison,  41  Ind.  812;  Poller  v.  Chicago  A 
N.  W.  R.  Co.,  bl  luwa  187;  Herrman  v.  B.  C.  R.  &  N.  R.  Co.,  57  Iowa  187; 
a.  c.  9  Am.  &  £ng.  R.  R.  Cas.  889. 

And  see  Railroad  Co.  v.  Lockwood,  17  WalL  867-879. 

But  see  contra,  Potomac  Coal  Co.  v.  C.  &  P.  R.  Co.,  88  Md.  226;  Eensetii 
et  al  V.  South  Carolina  R.  Co.,  16  Rich.  L.  (S.  C.)  284;  Duboee  v,  Georgia  & 
R.  &  Banking  Co.,  60  Ga.  804;  Steever  v.  Illinois  Central  R  Co.,  16  Am.  A 
Eng.  R.  R.  Cas.  68. 

When,  in  view  of  unexpected  difficulties  in  transportation,  the  oonagnor 
pays  a  sum  greater  than  originally  agreed  upon,  he  cannot  recover  the 
excess.    Detroit,  etc.,  R.  Co.  i\  McKenzie,  9  Am.  &  Eng.  R.  R.  C^.  15. 

Miscellaneous  Points  of  Practice,— A  bill  against  several  defendants  for 
a  discovery  and  account  of  alleged  overcharges  m  freight,  the  liahility  being 
purely  legal,  cannot  be  sustained  on  the  ground  merely  that  the  condition 
of  aflSurs  is  such  that  at  law  plaintiff  ^^  ould  be  obliged  to  sue  each  of  defend- 
ants separately  for  a  fractional  part  of  the  overcharge.  Scott  v,  Erie  R.  Ga, 
84  N.  J.  Eq.  864;  8.  o.  16  Am.  &  Eng  R.  R.  Cas.  68. 

The  mere  fact  that  the  statute  prohibiting  the  excessive  charge  has  been 
repealed  after  the  taking  thereof,  constitut^-s  no  bar  to  an  action  to  recover 
back  the  excess.  Graham  v.  Chicago,  M.  &  St.  P.  R.  Co..  63  Wise.  473; 6.  a 
8  Am.  A  Eng.  R.  R.  Cas.  289. 

A  station  agent  who  ships  his  own  goods  at  a  higher  rate  than  allowed  bj 
law  cannot  recover  the  excess  paid  by  him.  Steever  v.  Illinois  Central  B. 
Co.,  16  Am.  A  Eng.  R  R.  Cas.  63. 

LimitatfODB. — In  Iowa  an  action  to  recover  penalties  for  excessive  freight 
charges  must  be  brought  within  two  years.  Harriman  v.  Buriington,  etc, 
R.  Co..  9  Am.  A  Eng.  R.  R.  Cas.  889.  But  an  action  to  recover  the ezoes 
of  freight  paid  may  oe  brought  at  any  time  within  five  years.  HfiiBenDsa 
«.  BurUngton,  C.  R.  ft  N.  R.  Co.,  16  Am.  A  Eng.  R.  R.  Cas.  46. 


Houston  &  Texas  Central  R.  Co. 

V. 

Habry  &  Bro. 
{Advance  Case,  Texas,  Feb.  18,  1886.) 

The  statute  of  May  6,  1882,  General  Laws  of  Texas,  p.  86,  giving  damacp 
to  a  consignee  for  fai.ure  to  deliver  freight  in  accordance  with  the  proris- 
ions  of  that  act,  is  in  violation  of  no  provision  of  the  constitution,  but  was 
passed  in  obedience  to  Sec.  10,  Art.  2.  of  that  law,  and  is  a  valid,  binding 
law. 

It  is  for  the  legislature  to  determine,  on  the  i>art  of  a  railroad,  what  con- 
stitutes abuse,  and  to  determine  what  laws  will  correct  them,  and  what 
remedies  may  be  necessary  to  enforce  such  laws. 

Sec.  24,  Art.  16  of  the  constitution  refers  to  only  such  fines  and  forfeitorei 
as  under  the  law  may  accrue  to  the  public,  and  has  no  application  to  Buoh 
sums  as  under  the  statute  may  enure  to  the  benefit  of  a  citizen  for  wrong 
done  to  himself,  the  extent  t>f  recovery  alcme  being  regulated  by  statute. 
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"Withoat  refeience  to  the  statate,  a  party  whose  goods  are  detained  witfe- 
oat  necessity  therefor,  after  the  payment,  or  tender  of  payment,  of  the  car- 
ri&ffe  price  as  evidenced  by  the  bill  of  ladmg,  has  cause  of  action  against  the 
nu&oad.    The  statute  simply  proTides  the  measure  of  damage. 

Appeal  from  Washinffton  counly. 
George  GdcUJ^wa/Ue^  for  appellant. 
Sayies  <&  Baseett^  for  appeuees. 

Stayton,  J. — This  action  was  brought  to  recover  the  damages 
allowed  by  the  act  of  May  6,  1882  (General  Laws,  p.  35),  for  fail- 
ure to  dehver  freight  in  accordance  with  the  provisions  of  that 
act.  The  third  section  of  that  act  is  as  follows :  "  Sec.  3.  That  any 
railroad  company,  its  officers,  agents  or  employes,  that  shall  refuse 
to  deliver  to  the  owner,  agent  or  consignee,  any  freight,  goods, 
irares  and  merchandise  of  any  kind  or  character  whatever,  upon 
the  payment,  or  tender  of  payment,  of  the  freiglit  charges  due 
as  shown  by  the  bill  of  lading,  tlie  said  railroad  company  shall  be 
liable  in  damages  to  the  owner  of  such  freights,  goods,  wares  or 
merchandise,  to  an  amount  equal  to  the  amount  of  the  freight 
charges  for  every  day  said  freight,  goods,  wares  and  merchandise 
is  held  after  payment,  or  tender  of  payment,  of  the  charges  due,  as 
shown  by  the  bill  of  lading,  to  be  recovered  in  any  court  of  compe- 
tent jurifldiction." 

The  petition  alleges  all  the  facts  made  requisite  by  the  act  to 
sustain  the  action,  and  as  there  is  no  statement  of  facts,  it  must  be 
presumed  that  the  facts  alleged  were  proved.  Special  demurrers 
to  the  petition  were  urged,  and  bythe  court  overruled,  and  judg- 
ment rendered  for  the  plaintiff.  The  overruling  of  the  demurrers 
is  assigned  as  error. 

The  demurrers  were :  '^  1.  Secause  in  truth  and  in  fact  it  appears 
upon  its  face  to  be  a  statute  to  prevent  and  punish  a  criminal 
offence  by  the  forms  of  civil  proceaure,  and  so  deprives  the  defend- 
ant of  the  guarantees  thrown  around  it  in  common  with  all  other 
citizens  by  the  constitution  of  the  State. 

^^  2.  Because  it  takes  the  property  of  one  citizen  and  gives  it  to 
another  without  due  process  oi  the  law  of  the  land. 

^*8.  Because  the  plaintiff's  claim  is  for  a  fine,  forfeiture  or 
penalty,  and  fines,  forfeitures  or  penalties  ape  specially  appropri- 
ated to  special  use,  to  wit,  for  laying  out  and  working  public 
roads,  and  cannot  be  appropriated  to  individual  use. 

^^  4.  Because  it  does  not  appear  in  and  by  their  petition  that 
they  are,  or  were  in  any  manner,  injured  or  damaged  oy  the  deten- 
tion of  their  goods." 

A  very  elaborate  argument  has  been  filed  in  support  of  the 
demurrers,  but  no  provision  of  the  constitution  has  been  cited 
which  to  us  seems  to  deprive  the  legislature  of  power  to  enact  the 
hiw  in  question.    The  act  in  question  was  most  probably  passed 
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in  obedience  to  Sec.  2,  Art.  10,  of  the  constitution,  whicli  deckres 
that  "the  legislature  shall  pass  laws  to  correct  abnses,  and  to  pre- 
vent imjnst  discriniination  and  extortion  in  the  rates  of  freight 
and  passenger  tariffs  on  the  different  railroads  in  tliis  State,  and 
shall  from  time  to  time  pass  laws  establisliing  reasonable  maximum 
rates  of  charges  for  the  transportation  of  passengers  and  freight 
on  said  railroad,  and  enforce  all  such  laws  by  adequate  penalties." 

It  rests  with  the  legislature  to  determine  what  on  the  part  of  a 
irailway  constitute  Jibuses,  and  to  determine  what  laws  wiU  corrw!t 
them,  as  well  as  what  remedies  may  be  necessary  to  secure  the 
enforcement  of  such  laws.  Over  these  matters  the  legislature  has 
full  power  in  the  absence  of  some  constitutional  restraint.  Whether 
abuses  shall  be  corrected  through  statutes  which  declare  the  act  or 
acts  which  constitute  one  abuse  a  crime,  punishable  in  some  of 
the  modes  in  which  crime  is  ordinarily  punished,  or  whether  the 
given  abuse  shall  be  corrected  through  a  civil  action  given  to  the 
person  whose  private  right  has  been  violated,  in  which  not  only 
actual  compensation  for  the  wrong  done  may  bo  recovered,  but  in 
which  damages  in  excess  of  this,  m  the  way  of  punitive  or  exem- 
plary damages,  may  be  recovered,  was  left  to  the  discretion  of  the 
le^slature. 

W^ithout  statutes,  in  case  of  willful  wrong,  gross  negligence, 
fraud  and  oppression,  such  damages  are  given  in  the  ordinary 
administration  of  justice  through  the  courts,  and  it  is  diiBcalt  to 
perceive  wherein  a  thing  which  may  lawfully  be  done  without  a 
statute,  becomes  unlawful  if  done  with  the  direct  sanction  of  the 
legislature.  The  statute  in  question  gives  the  action  to  the  person 
injured  by  the  wrongful  act,  and  its  fruits  may  be  simply  com- 
pensation for  the  injury  done,  or  may  be  more ;  if  more,  tne  exccas 
18  but  exemplary  damage,  the  amount  of  which  may  and  will 
depend  on  the  length  oi  time  the  defendant  refuses  to  comply 
with  a  contract  voluntarily  made  by  it,  and  continues  to  hold, 
without  right,  in  defiance  of  law  and  disregard  of  the  rights  of 
the  owner,  property  which  it,  in  tlie  exercise  of  a  public  employ- 
ment, has  contracted  promptly  to  deliver.  That  exemplary  damage 
mav  be  recovered  in  certain  cases,  even  when  the  act  on  which  lie 
action  is  based  may  be  punished  as  a  crime  of  high  degree,  is 
manifested  by  the  constitution  itself.  (Constitution,  Art.  16,  See. 
36.) 

Statutes  of  like  character  as  that  under  consideration  have  been 
held  not  penal,  but  remedial.  Frohock  v.  Pattee,  88  Maine,  107; 
Quinly  v.  Carter,  20  Maine,  221 ;  Keed  v.  Inhabitants  of  North- 
field,  13  Pick.  94. 

Without  reference  to  the  statute  the  owner  of  goods  detained, 
without  necessity  therefor,  after  the  payment  or  tender  of  the 
price  of  carriage,  as  evidenced  by  the  bill  of  lading,  has  canw  of 
action,  and  the  statute  simply  provides  what  the  measure  of  dam- 
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s^es  shall  be.     Nominal  damages  would  be  given  without  proof 
ox  any  actual  damage  sustained.     Parties  contract  with  reference 
to  the  law,  and  may  discharge  themselves  from  liability  by  com- 
plying with  their  contracts,  and  if  they  fail  to  do  this,  it  may  be 
held  tliat  they  have  agreed,  in  case  of  such  failure,  to  pay  the  sum 
to  be  ascerfcdned  as  provided  by  the  statute  as  fully  as  though  the 
provisions  of  the  statute  had  been  made,  in  express  terms,  a  part 
of  the  contract.     If,  however,  the  statute  could  not  be  deemed 
strictly  remedial,  it  would  not  alter  the  rule,  for  the  reasons  before 
stated ;  and,  besides,  actions  similar  in  character,  when  not  prose- 
cuted by  and  for  the  benefit   of  persons  directly  injured  by  the 
wrong  ^one,  have  been  given  by  statutes  in  this  State,  in  other 
States  and  by  C'Ongi-ess,  for  eo  long  a  period  without  question,  that 
it  may  well  be  presumed  that  the  constitution  was  adopted  in  the 
light  of  the  past  exercise  of  such  power  by  the  legislatures  to 
enact  laws  whereby  a  fixed  sum  may  be  recovered  by  an  action 

rwfi  penal,  even  for  the  correction  of  some  abuse  which  might 
corrected  by  a  statute  making  the  act  which  constitutes  the 
abuse  a  crime. 

This  must  be  held  to  be  true  when  there  is  nothing  found  in 
the  constitution  which  in  express  terms,  or  by  fair  implication, 
prohibits  the  exercise  of  sucli  power  by  the  legislature.  He  that 
claims  an  act  of  the  legislature  to  be  in  conflict  with  the  constitu- 
tion must  be  able  to  put  his  finger  on  the  provision  of  the  consti- 
tution infracted,  and  it  must  clearly  appear  that  such  is  the 
character  of  the  act,  or  it  cannot  be  so  held.  It  is  not  enough 
that  the  act  may  seem  to  be  impolitic,  or  that  it  may  be  in  con- 
flict with  what  may  seem  to  be,  abstractly  considered,  a  correct 
theory  of  right ;  if  it  be  not  in  conflict  with  the  spirit  and  the 
letter  of  the  constitution,  the  former  to  be  ascertained  from  the 
language  in  which  the  constitution  is  written,  it  is  the  duty  of  a 
court  to  hold  the  act  valid. 

Sec.  24,  Art.  16,  of  the  constitution  evidently  refers  only  to 
such  fines  and  forfeitures  as  under  the  law  may  accnie  to  the 
public,  such  as  fines  imposed  for  punishment  for  crime,  and  such 
lorfeitures  as  occur  through  bail  bonds.and  like  obligations,  and 
has  no  application  to  stich  sums  as,  under  statutes,  may  enure  to  a 
citizen  for  a  wrong  dcmc  to  himself,  the  extent  of  ^recovery  alone 
being  pres(jribed  by  law. 

Tliere  is  no  error  in  the  judgment,  and  it  is  aflirmed. 

AfiSrmed. 
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Peobia  &  Pkein  Union  Railway  Co. 

Chicago,  Rook  Island  &  Pagifio  Railway  Ca 

(109  JMwM  Reports,  186.) 

A  railway  oompan j  engaged  in  the  transportation  of  f  raightB  for  fain  af 
a  common  carrier  is  bound  to  transport  or  haul  upon  its  road  the  can  of 
any  other  railroad  company  when  requested  so  to  do,  and  will  hold  tht 
same  relation  as  a  common  carrier  to  such  cars  that  it  does  to  oidinaiy 
freight  received  by  it  for  transportation,  and  in  case  of  loss  will  be  hdd  to 
the  same  measure  and  character  of  liability  to  the  owner  of  the  can  w 
received  for  transportation  as  would  attach  in  respect  to  any  otiier 
property. 

In  this  case  the  defendant  railroad  company's  principal  busineBB  ww 
Bwitching  cars  for  other  railroad  companies.  Its  tracks  were  coimdctod 
with  those  of  the  other  railroads  by  a  transfer  switch,  and  with  mills,  ele- 
vators and  manufactories  in  and  around  the  city  where  its  businesB  was  tnnf- 
acted.  The  plaintiff  corporation  brought  a  car,  loaded  with  freight,  to  the  dty, 
and  placed  the  same  on  the  transfer  track,  with  orders  to  the  defendant  to 
ship  the  same  to  a  certain  distillery,  to  which  place  it  was  taken  and  unksded. 
When  unloaded  it  was  taken  by  the  defendant,  without  orders  from  ti» 
pUdntifl,  to  a  sugar  refinery,  to  be  loaded,  and  then  switched  to  the  tnoifer 
track  for  shipment.  On  the  same  day  the  sugar  refinery  was  burned,  sod 
also  the  car.  Hdd,  that  the  defendant  was  Imble,  as  a  common  earner,  to 
the  plaintiff  for  the  value  of  the  car  so  destroyed. 

Appeal  from  the  Appellate  Court  for  the  Second  District; 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Peoria 
county. 

This  action  was  brought  by  the  Chicago,  Bock  Island  &  Pacific 
Railway  Company,  against  the  Peoria  &  Pekin  Union  Kailway 
Company,  to  recover  the  value  of  a  freight  car  destroyed  by  fire- 
In  the  nrst  count  of  the  declaration  defendant  is  chained  with 
having  borrowed  the  car,  and  with  a  failure  to  return  oh  request; 
and  by  the  second  and  third  counts  defendant  is  charged  as  a  cara- 
mon carrier,  the  delivery  of  the  car,  the  obligation  to  return,  and 
the  failure  to  do  so,  being  alleged  with  the  usual  formality.  Only 
the  general  issue  was  filed  to  the  declaration,  but  by  stipulation  it 
was  agreed  either  party  might  introduce  any  evidence  under  the 
general  issue  that  could  be  introduced  under  any  special  plea  or 
replication  thereto  well  pleaded.  On  the  trial  in  the  circuit  court, 
plaintiff  recovered  a  judgment  for  $410.14,  which  was  aftenrards 
aflSrmed  in  the  Appellate  Court  for  the  Second  District.  A  majority 
of  the  judges  of  the  latter  court  having  certified  that  in  theff 
opinion  the  case  involves  questions  of  law  of  "  such  importance 
on  account  of  principal  interest,  as  well  as  collateral  interests,  tliat 
it  should  l>e  passed  upon  by  the  Supreme  Court,"  defendant  brin^ 
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fhe  case  to  this  court  on  appeal,  as  it  was  permitted  to  do  under 
Hio  order  of  the  Appellate  Court.  It  is  also  certified  by  the  judges 
of  "the  Appellate  (5ourt  that  certain  propositions,  numberea  from 
one  to  Beven  inclusive,  embodied  the  "main  and  particular  ques- 
tions of  law  involved."  So  far  as  these  propositions  are  or  may 
l>e  necessary  to  an  understanding  of  the  case,  they  will  be  found 
stated  in  the  opinion  of  the  court. 

Stevens^  Lee  cfe  Horton^  for  the  appellant. 

The  car  was  stored  on  tiie  track  oi  the  Chicago,  Rock  Island  & 

Pacific  Bailroad  Company,  as  ordered,  and  while  on  the  track  the 

obligation  of  the  Peoria  &  Pekin  Union  Company,  if  any  existed^ 

in  the  preservation  of  the  car,  bore  the  same  relation  only  as  the 

lai^  imposes  on  a  warehouseman.  Porter  v.  Chicago  &  Kock  Island 

R.  K.  Co.,  20  111.  407 ;  Richards  v,  M.  S.  &  N.  i.  R.  R.  Co.,  Id. 

404  J  Chic^o  &  Alton  R.  R.  Co.  'o.  Scott,  42  Id,  182 ;  Merchants' 

IMspatch  Co.  V,  Hallock,  64  Id,  284 ;  Rothschild  v.  Michigan 

Central  R.  R.  Co.,  69  Id.  164. 

The  defendant  did  not  stand  in  the  relation  of  a  common  carrier 
as  to  the  plaintiff.  The  plaintiff  did  not  pay  for  the  switchings 
but  this  was  done  by  the  consignees. 

J,  C,  Hutchme^  Thomas  FrWithrow  and  H,  W.  WeUs,  for  the 
appellee. 

A  railroad  company  may  become  §,  common  carrier  of  cars. 
Rolling  stock  is  made  personal^r,  and  is  the  subject  of  carriage. 
Mallory  v.  Tioga  R.  R.  Co.,  39  Barb.  488 ;  Raih'oad  Co.  v.  Flani- 
I,  77  DL  865 ;  I^ailroad  Co.  v,  Smithson,  1  Am.  &  Eng.  Ry. 
lases,  101. 
8uch  companies  are  liable,  as  carriers,  for  the  loss  of  empty 
tecks  while  being  returned.     Pierce  v.  Milwaukee  R.  R.  Oo.^ 
83  Wis.  387;  Aldridge  v.  Railroad  Co., .  15  Com.   B.  (N.  S.) 
682 ;  "  The  Hardy,"  1  Dill.  460 ;  Adams  Express  Co.  v.  Lesure> 
89  111.  312. 

A  carrier  cannot  become  a  warehouseman  while  the  property  is 
in^transit.  McDonald  v.  Western  R  R  Co.,  34  N.  T.  49^ ;  t)uiiitt 
«.  Henshaw,  35  Vt.  605. 

A  railway  company  cannot  make  warehouses  out  of  its  cars 
upon  its  tracks.  Jenks  case,  103  111.  588 ;  Porter  v.  Railroad  Co., 
20  Id.  407. 

SooTT,  J. — The  defendant  in  this  case  is  a  railroad  corporation 
existing  under  the  laws  of  this  State.  By  the  constitution  of  the 
State  (oec.  12,  Art.  11),  all  railways  are  "declared  public  high- 
ways, and  shall  be  free  to  all  persons  for  the  transportation  of  their 
persons  and  property  thereon,  under  such  regulations  as  may  be 
prescribed  by  la^."  It  is  conceded  defendant  is  a  common  carrier 
of  freights  for  hire,  and  as  such  is  bound  to  carry  safely  all 
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fre^htB  tendered,  with  the  usual  and  cufitomary  fares,  or  answer 
in  damages  for  its  miscarriage  or  refusal.  Sec.  10,  Art.  11,  of  the 
constitution  provides,  "  the  rolling  stock  and  all  other  movable 
property  belonging  to  any  railroad  company  or  corporation  in  this 
State  shall  be  considered  personal  property.'"*  It  must  also  be  con- 
ceded a  common  carrier  of  freights  would  be  compelled  to  receive 
and  carry  this  class  of  property  for  the  usual  fares,  as  well  as 
other  personal  property.  When  the  facts  of  this  case  shall  be  stated, 
it  will  be  seen  these  constitutional  provisions  have  an  important 
bearing  on  the  decision  to  be  rendered. 

It  appears  from  the  evidence,  defendant's  principal  business  is 
switching  cars  for  other  railroad  companies  ha\'ing  their  terminal 
points  at  Peoria,  together  with  some  work  of  that  class  on  its  own 
account.  Its  tracks  are  situated  in  the  lower  part  of  the  city,  and 
thence  connecting  by  lines  of  track  with  mills,  elevators  and 
manufactories  in  and  about  the  city.  Other  companies  desiring  to 
have  cars  switched  by  defendant  would  place  such  cars  on  its  trans- 
fer switch,  and  defendant  would  transfer  them  to  the  consignees 
whose  places  of  business  were  on  its  tracks,  as  they  should  be 
ordered  to  do  by  the  company  placing  them  there.  When  such 
cars  were  unloaaed  by  the  consignees,  it  was  the  duty  of  defend- 
ant to  return  them  to  the  company  from  which  it  received  them. 
Most  generally  such  cars  were  returned  empty.  There  is  evidence, 
however,  that  tends  to  show  it  was  the  common  understanding 
among  the  companies  doing  business  at  this  point,  if  other  shippers 
desired  cars,  defendant,  without  any  specific  order  to  that  effect, 
was  at  liberty  to  place  them  at  their  places  of  business  to  be  loaded, 
and  when  loaded  they  would  be  returned  to  the  company  owning 
such  cars,  to  be  shipped.  At  all  events,  it  appears  cars  were  so 
handled,  and  the  companies  concerned  seem  to  have  acquiesced  in 
that  mode  of  doing  business.  On  the  25th  day  of  October,  1881, 
a  car  belonging  to  plaintiff  was  brought  to  the  city  of  Peoria 
loaded  by  the  f^eoria  &  Rock  Island  Railroad,  a  i-ailroad  operated 
by  plaintiff,  and  was  placed  on  the  tranrfer  track,  and  the  agent 
who  acted  for  the  Rock  Island  roads  ordered  it  to  be  switched  to 
the  Monarch  milk,  or  distillery.  On  the  27th  day  of  that  month 
it  was  taken  by  defendant  to  the  distillery,  where  it  was  unloaded 
by  the  consignees,  and  on  the  same  day  it  was  taken  by  defendant 
from  the  distillery  to  the  Peoria  sugar  refinery,  on  an  order  from 
the  refinery,  to  be  loaded,  and  then  switched  to  the  transfer  track 
for  shipment  by  the  Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany. In  the  afternoon  of  the  same  day  the  refinery  was  burned, 
and  also  tliis  car,  which  was  standing  in  close  proximity.  There 
was  no  order  from  plaintiff  to  take  this  car  to  tlie  sugar  refineiy 
for  any  purpose,  and  it  is  not  shown  it  had  any  knowledge  defendant 
intenaed  to  do  so. 
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•  THe  propofiitioiis  of  law  certified  by  the  appellate  court,  when 
reeolved,  involve  the  single  inquiry  whether  defendant,  in  the  trans- 
action out  of  which  this  action  arose,  bore  to  plaintiff  the  relation  of 
a  common  carrier,  or  was  it  that  of  a  bailee,  or  that  of  a  warehouse- 
man. When  the  true  relation  of  the  parties  shall  be  ascertained, 
the  law  fixes  the  extent  of  defendant's  liability,  if  any  exists. 
Unless  it  shall  be  found  defendant  was  a  common  carrier  as  to  this 
car,  no  liability  would  rest  upon  it  for  the  loss,  as  no  negligence  is 
impnted  to  defendant. 

The  question  presented  is  one  of  first  impression  in  this  court. 
Nor  have  counsel  cited  any  case  where  the  exact  question  involved 
has  been  considered  by  any  court  of  last  resort.     It  leaves  this 
coTirt  free  to  determine  the  law  on  principle,  as  shall  be  thought 
to  best  subserve  public  interests  as  well  q&  the  private  interests  of 
corporations  concerned.     Ko  proof  is  needed  to  show  the   extent 
and  the  importance  of  the  interests  involved  in  the  decision.     It 
is  a  matter  of  so  much  public  concern,  that  judicial  notice  may  be 
taken  of  the  fact  that  cars  belonging  to  dinerent  companies   are 
interchangeably  used  on  all  the  principal  railroads  in  the  United 
States,  and  that  no  company  could  do  any  considerable  freighting 
business  that  did  not  conform  to  this  general  usage.  Without  such 
usage,  it  would  be  difficult,  if,  indeed,  it  would  be  possible,  to 
transact  the  commercial  business  of  the  country.     Freights  for 
shipment  across  the  continent  could  not  well  be  stopped  at  the 
terminus  of  each  carrier's  line,  and  re-shipped  in  cars  of  the  con- 
necting carrier.     That  would  occasion  more  delay  than  the  neces- 
sities of  commerce  would  tolerate.     The  extent  of  the  usage  in 
regard  to  the  exchange  and  transportation  of  cars  among  so  many 
diSerent  railroads  would  seem  to  require  such  exacting  rules  and 
regulations  as  would  insure  the  strictest  accountability  on  the  part 
of  companies  that  may  transfer  or  haul  cars  over  their  respective 
roads. 

The  statute  of  this  State  that  forbids  "  extortion  and  unjust  dis- 
crimination" by  railroad  companies,  would  seem  by  its  provisions 
to  recognize  that  railroad  corporations  may  be  common  carriers  of 
"  car8,'^as  well  as  of  freights,  for  such  a  corporation  is  not  only 
forbidden  to  make  any  unjust  discrimination  m  its  charges  for  the 
transportation  of  passengers  or  freights  of  any  description,  but  for 
the  use  and  "trsuisportation  of  any  railroad  car"  upon  its  road. 
And  why  may  there  not  be  such  a  thing  as  a  common  carrier  of 
cars,  either  with  or  without  its  load  of  fieight  ?  As  to  the  freight 
the  car  contains,  it  will  be  conceded  such  carrying  roads  are  com- 
mon carriers,  and  are  subject  to  the  strict  liability  of  such  carriers, 
and,  as  has  been  seen,  by  a  constitutional  provision  all  the  rolling 
stock  and  other  movable  property  belonging  to  a  railroad  corpora- 
tion in  this  State  shall  be  considered  personal  property.  What 
reason  exists  for  discriminating  against  this  class  of  '^personal 
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property,"  and  for  holding  that  railway  companies  carrying  it  simll 
not  De  regarded  as  common  carriers  ?  The  mode  of  moving  it, 
whether  on  wheels  or  in  carriages,  ought  not  to  be  the  foundation 
for  any  distinction.  In  either  case  the  property  is  in  the  excluave 
care  and  control  of  the  carrier,  and  there  is  as  much  reason  aridng 
from  public  considerations  why  such  a  carrier  should  be  held  to 
the  strict  liability  of  an  insurer  for  the  safety  of  the  property,  in 
the  one  case  as  in  the  other.  The  facts  in  the  present  case  show 
a  strong  necessity  for  imposing  the  liability  attaching  to  a  com- 
mon carrier.  The  car  in  question  was  delivered  to  defendant,  to 
be  carried  over  its  road  to  the  warehouse  of  the  consignees  of  the 
freight  it  contained.  A  charge  for  the  servdce  to  be  rendered  was 
made,  and  was  paid  by  tlie  consignees.  The  undertaking  was  also 
to  return  the  car  to  the  company  from  which  it  had  been  received, 
and  the  charges  collected,  or  to  be  paid,  included  the  latter  ser- 
vice. Thus  it  is  seen  defendant  had  the  exclusive  control  of  the 
car  while  on  its  track  while  in  course  of  transportation  to  the  con- 
signees, and  that  control  would  seem  to  be  as  absolute  as  over  any 
package  of  freight  it  might  have  to  carry  or  otherwice  deUver. 
Plaintiff  had  parted  with  care  and  custody  of  the  car,  and  could 
not,  at  any  point  on  defendant's  road,  interfere  for  its  safetv.  Its 
care  was  intrusted  to  defendant  as  fully  as  was  the  freight  it  con- 
tained. The  undertaking  of  defendant  in  regard  to  moving  the 
car  was  within  the  scope  of  the  general  business  it  had  engaged  to 
do  for  the  public,  and  it  would  seem  no  reason  exists  why  the  lia- 
bility for  the  safe  delivery  of  the  car  should  not  be  the  same  as  to 
the  freiglit  it  contains,  which,  it  is  conceded,  is  that  of  a  common 
carrier.  On  what  principle  may  defendant  be  considered  a  com- 
mon carrier  as  to  freights  on  its  road,  and  not  as  to  the  car  contain- 
ing it,  which  it  is  moving  over  its  road  with  its  omti  propelling 
power? 

The  law,  as  has  been  seen,  makes  all  railways  in  this  State 
"  public  highways,"  open  to  the  use  of  all  persons  for  the  trans- 
portation 01  their  persons  or  property,  under  such  regulations  as 
may  l>e  prescribed  by  law,  and  it  is  apprehended  it  is  unlawful  to 
make  any  discrimination  as  to  the  property  offered  to  be  carried, 
or  as  to  whether  it  belongs  to  a  private  person  or  to  a  corporation. 
If  it  is  such  property  as  is  capable  of  being  carried  with  the  means 
ordinarily  employed  by  such  carriers,  the  obligation  is  imperative, 
and  the  carrier  must  receive  the  property  and  carry  it  with  safety, 
in  the  way  such  property  is  usually  carried,  and  any  failure  to  do 
80  will  subject  the  carrier  to  damages. 

The  only  case  to  which  the  attention  of  the  court  has  been 

directed  having  any  features  like  the   one  being  considered,  i* 

.  Mallory  v.  Tioga  K.  R.  Co.,  39  Barb.  488.     In  that  case  the 

defendant  company,  which,  it  is  conceded,  was  a  common  carrier 

as  to  freights  and  passengers,  engaged  to  furnish  plaintifi  the 
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motive  power  to  draw  his  cars,  loaded  with  his  property,  over  its 
road,  the  plaintiff  being  obligated  to  load  and  unload  his  cars,  and 
furnish  brakemen  to  accompany  them,  but  who  were  subject  to 
the  control  of  defendant's  conductor,  and  it  wsb  held  de:^ndant 
assumed  the  liability  of  a  common  carrier,  and  consequently  was 
liable  for  injuries  to  plaintiflPs  cars  and  property  not  caused  by 
inevitable  accident  or  the  public  enemies. 

But  aside  from  authority,  the  conclusion  reached  on  principle 
is,  defendant  occupied  the  relation  of  a  common  carrier  as  to  the 
car  of  plaintiff  in  its  possession,  as  well  as  the  freight  it  contained, 
aud  as  such  w;is  liable  for  its  safe  return  to  plaintiff,  unless  its  loss 
OGcnrred  from  causes  which  exempt  common  carriers,  which  is  not 
ekdmed  in  this  case. 

The  judgment  of  the  appellate  court  will  be  affirmed. 

Judgment  affirmed. 

Transportation  of  Cars  of  Other  Companies.— The  question  referred  to 
in  the  principal  case  as  to  whether  or  not  a  railroad  company  is  bound,  on 
demand,  to  receive  and  transport  over  its  line  the  cars  ox  other  companies, 
IB  one  of  importance  and  much  doubt.  In  a  recent  case,  not  yet  reported,  in 
the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of  FennsvU 
▼ania,  the  Baltimore  &  Ohio  R.  R.  Co.  sought  b^  injunction  to  restrain  tne 
Bennsylyania  R.  R.  Co.  from  refusing  to  receive  its  can  for  transporta- 
tion at  reasonablu  rates,  alleging  that  the  company  defendant  was  bound  so 
to  receive  and  transport  them.  The  court  declined  to  grant  a  preUminanr 
injunction,  holding  that  the  question  involved  was  so  important  that  it 
should  not  be  passed  upon  until  final  hearing. 

In  this  connection,  it  is  well  to  observe  that  when  railroads  were  first 
established  in  this  country,  thev  undertook  to  furnish  the  rails  and  motive 
Dower  only.  The  rolling-stock  was  furnished  by  their  customers.  See 
Meters  v,  Ryland,  20  Pa.  St.  497.  This  fact  should,  it  seems  to  us,  have 
oonsiderable  weight. 

Railroad  companies  are,  in  many  States,  required  by  statute  to  receive 
and  transport  the  cars  of  other  companies  when  so  requested.  Michigan 
Central  R.  R.  Co.  v.  Smithson,  1  Am.  &  Eng.  R.  R.  Cas.  101;  Rae  v.  Grand 
Tnink  R.  R.  Co.,  9  Am.  &  Eng.  R.  R.  Cas.  470;  Texasft  Pac.  R.  Co.  v.  Carl- 
tooLlS  Am.  &  Eng.  R.  R.  Cas.  850. 

while  so  transporting  them,  and  in  complete  and  undisputed  control  of 
them,  they  are  liable  as  common  carriers  in  case  any  injury  to  them  is 
occasioned.  New  Jersey,  R  &  T.  Co.  i;.  Pennsvlvania  R.  Co.,  8  Dutch  (Nr 
J.),  100;  Mallory  v,  Tiosn  R.  R.  Co.,  89  Barb.  488;  Vermont  &  Mass.  R.  R. 
Co.  V.  fltchburg  R.  R.  Co.,  14  Allen,  462. 

See  also,  as  having  some  bearing  on  the  question,  Hannibal  RaihxMui  v. 
Swift,  13  Wall.  262;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Denver  &  New  Orleans 
B.  Co.,  16  Am.  &  Eng.  R.  R.  Cas.  67. 
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V. 

KoLB  ct  ai, 

(78  Alabama  Reports^  896.) 

llie  rules  obeerved  bj  Bhippers  in  their  general  transactioiis  with  the  depot 
agent  of  a  railroad  companj  touching  the  delivery  of  freight  for  shipment, 
if  continuous  or  general,  though  not  universal,  mav  grow  into  a  naage, 
authorizing  otiiiers  to  treat  it  as  the  proper  rule,  and  as  an  element  of  tos 
oontract  of  shipment,  although  the  usage  may  be  in  conflict  with  regak- 
tions  established  and  promulgated  by  the  company's  superintendmt,  k»>w]i 
to  the  shippers,  and  no  notice  of  it  is  traced  to  the  superintendent 

It  is  the  duty  of  a  railroad  corporation  to  keep  itself  informed  as  to  Uke 
manner  in  which  its  depot  agents  conduct  their  a^ncy,  and  as  to  their  habit 
or  usage  in  the  matter  of  receiving  and  delivering  freight;  and  it  cannot 
escape  responsibility  for  the  consequences  of  a  usage  which  its  own  trosted 
agents  had  permitted  to  grow  up,  and  to  be  acted  upon,  on  the  ground  that 
such  usage  is  contrary  to  its  established  regulations,  and  was  not  known  to 
its  superintendent  or  managing  agent. 

Proof  of  a  constant  and  habitufd  practice  and  usage  of  a  common  carrier 
to  receive  goods  for  transportation  when  they  are  deposited  for  him  in  apa^ 
ticular  place,  without  special  notice  of  such  deposit,  is  sufficient  to  show  a 
public  offer  by  the  earner  to  receive  in  that  mode,  and  to  constitate  an 
agreement  between  tiie  parties,  by  which  the  goods,  when  so  deposited,  shall 
be  considered  as  delivered  to  him,  without  any  further  notice. 

A  deposit  of  cotton  in  a  street  along  the  side  of  a  platform  of  a  railroad 
depot,  or  in  the  railroad  cotton-yard,  for  shipment,  m  pursuance  of  a  cus- 
tom or  usage  adopted  or  sanctioned  by  the  depot  agent,  may  amount  to  a 
delivery  to  the  nulroad  company,  although  no  receipt  is  given  by  the  agent 
to  the  shipper,  and  such  usage  or  custom  is  contrarv  to  the  established 
regulations  of  the  company,  known  to  the  shipper,  and  no  notice  thereof  is 
traced  to  the  superintendent  or  managing  agent  of  the  companv. 

When  the  bill  of  exceptions  does  not  purport  to  set  out  all  the  evidence, 
this  court  will,  on  appeal,  presume  that  there  was  testimonv  to  jastift  all 
the  rulings  of  the  primary  court,  if,  under  any  state  of  proof,  they  would  be 
free  from  error. 

Charges  should  always  be  framed  in  reference  to  the  testimony;  and  if  a 
charge  asked  raises  an  inquiry  on  a  matter  of  fact,  of  which  there  is  no  tes- 
timony, it  should  be  refused. 

While  the  statute  makes  it  the  duty  of  common  carriers  to  give  receipts 
for  merchandise  delivered  to  them  for  transportation,  their  failure  to  do  so 
cannot  vary  their  liability,  if  delivery  is  satisfactorily  shown. 

In  an  action  against  a  raibx)ad  company  for  the  loss  of  nine  bales  of  cot- 
ton, idleged  to  have  been  delivered  to  defendant,  with  other  cotton,  forshi^ 
ment,  for  which  no  receipt  was  given,  a  charge  instructing  the  jury  that  it 
was  not  necessary  to  identify  the  cotton  by  marks  or  brands,  or  by  a  certam 
number  of  pounds,  but  that  they  must  be  satisfied  **  in  reg:ard  to  the  nine 
particular  bales  of  cotton,"  either  by  an  average,  or  by  some  other  ni«*°^ 
BO  that  they  could  say  that  the  nine  bales  of  cotton  sued  for  were  owned  by 
the  plaintiffs,  is  free  from  error,  there  being  evideaoe  tending  to  sbo^  ^ 
average  weight,  class  and  value  of  the  cotton* 

'     Appeal  from  Barbour  City  Court, 
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This  was  a  Buit  by  Kolb  &  Hardaway  against  the  Montgomery 
&  Enf  aula  Railway  Company,  a  body  corporate,  to  recover  the 
value  of  nine  bales  of  cotton  alleged  to  have  been  delivered  to  the 
defendant  at  Enfanla  for  transportation  to  Montgomery,  and  which 
were  never  delivered  by  the  defendant  at  the  latter  place ;  was 
conunenced  on  12th  March,  1881,  and  was  tried  on  the  plea  of  the 
general  issue,  the  trial  resulting  in  a  verdict  and  judgment  for  the 
plaintiff,  from  which  the  defendant  appealed. 

As  recited  in  the  bill  of  exceptions,  "  the  proof  showed  that  the 
defendant  was  a  common  carrier  of  goods ;  that  plaintiffs  were 
cotton  buyers  and  shippers  in  Euf  aula,  Alabama,  dealing  largely 
with  defendant  as  such  common  carrier,  and  during  the  fall  and 
winter  of  1880-1,  shipped  a  large  number  of  bales  of  cotton  over 
defendant's  road ;  that  at  the  beginning  of  that  season,  in  August, 
1880,  the  superintendent  of  the  defendant  company  issued  instruc- 
tions to  defendant's  station  agent  at  Eufaula  as  to  the  manner  of 
receiving  cotton  for  shipment,  and  gave  notice  to  cotton  shippers 
in  Eufaula  of  such  instructions,  suen  instructions  and  notice  being 
contained  in  a  printed  circular,  a  copy  of  which  was  ffiven  to  plain- 
tiffs."    This  circular  was  read   in   evidence  by   tiie  defendant, 
and  its  contents,   so  far  as  pertinent  to  the  facts  of  tlio  case,  may  be 
summarized  as  follows :     (1)  No  cotton  will  be  received  uj)on  the 
yard  of  the  company  unless  ready  for  shipment.     Each  dray  load 
of  cotton  must  be  accompanied  by  a  dray  receipt  in  duplicate, 
giving  the  names  of  the  consignor  and  consignee,  tne  marks,  num- 
uer  01  bales  and  place  of  destination.    (2)  When  cotton  is  shipped 
in  lots,  an  application,   giving  marks,   name  of  consignee   and 
other  needed  shipping  directions,  should  precede  or  accompany 
the  first  dray  load  of  the  lot,  in  which  case  the  dray  receipt  will 
only  be  required  to  give  the  name  of  the  consignee,  marks  and 
number  of  bales.     Agents  will  sign  and  return  to  shipper  a  receipt 
for  each  dray  load,  retaining  the  duplicate.    When  the  lot  is  com- 

I)leted,  the  snipper  must  produce  the  dray  receipts  for  the  entire 
ot,  upon  whicli  alone  will  the  regular  cotton  receipt  be  issued. 
(3J  Should  any  cotton  be  placed  upon  the  yard  of  the  company 
without  proper  receipt  bemg  taken  by  the  shipper,  it  will  be  at 
his  risk  entirely,  as  the  company  will  assume  no  risk  whatever 
npon  goods  not  placed  properly  in  its  possession.  (4)  When  cot- 
ton is  nauled  to  the  depot,  it  is  understood  to  be  ready  for  ship- 
ment, and  hence,  it  will  be  loaded  in  the  cars  as  it  arrives,  when 
necessary.  (6)  The  depot  will  be  open  for  the  receipt  of  cotton  dur- 
ing such  hours  of  the  day  as  will  meet  fully  the  business  require- 
ments of  the  station ;  and  at  terminal  points,  during  periods  of  heavy 
ehipments,  a  cotton  clerk  will  be  constantly  in  cotton^ard  during 
8Q<m  hours  to  sign  dray  receipts,  direct  dravmen  wnere  to  dis- 
chaige,  and  to  avoid  their  unnecessary  detention.  (6)  Ko  receipt 
will  be  issued  until  the  cotton  is  on  the  platform,  and  the  company 
18  A.  4t  S.  B.  Oaa.-88. 
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furnished  with  shipping  directions ;  and  the  company  will  not  be 
responsible  for  the  cotton  nntil  the  receipt  is  given ;  and  agents 
will  not  permit  shippers  to  hold  cotton  on  the  yard  indefinitely  for 
the  purpose  of  making  up  lots,  or  for  any  other  purpose,  when 
such  accommodation  is  detrimental  to  the  shippers,  or  interferoB 
with  the  facilities  for  attending  to  the  business  of  the  station. 

"  The  evidence  tended  to  show  that  a  very  small  portion  of  the 
cotton  of  the  plaintiffs  was  received  from  the  plaintiffs  by  the 
defendant  in  compliance  with  these  instmctions  during  that  sea- 
son." As  further  recited  in  the  bill  of  exceptions,  "the  proof  as 
to  the  loss  of  the  nine  bales  of  cotton  sued  for  was  made  bvshow- 
ing  the  number  of  bales  of  cotton  sent  to  the  depot  and  cotton- 
yard  of  defendant,  and  showing  that  the  defendant  had  receipted 
tor  nine  bales  of  cotton  less  than  this  number."  The  other  facts 
in  evidence,  necessary  to  an  understanding  of  the  points  decided, 
80  far  as  set  out  in  the  bill  of  exceptions,  are  sufficiently  stat^  in 
the  opinion. 

The  court,  ex  mei^o  woiu^  charged  the  jury,  among  other  things, 
that  "  it  is  not  necessary  that  they  should  identify  the  cotton  by 
marks  or  brands,  or  by  a  certain  number  of  pounds,  but  that  the 
evidence  must  satisfy  you  in  regard  to  the  nine  bales  of  cotton, 
cither  by  an  average  or  by  some  other  means,  so  that  you  can  say 
that  nine  bales  of  cotton  were  owned  by  the  plaintiffs,  the  nine 
bales  for  which  they  brought  suit."  The  court  also  gave  the  fol- 
lowing charge  at  the  request  of  the  plaintiffs :  "  Ii  the  jury  are 
reasonably  satisfied  from  the  evidence  that  there  was,  during  the 
months  of  November  and  December,  1880,  a  constant  and  habitual 

Sractice  and  usage  of  the  defendant  to  receive  cotton  when  it  was 
eposited  for  it  on  its  enclosed  ground  without  special  notice  of 
such  deposit,  that  is  sufficifsnt  to  show  a  public  offer  by  it  to  receive 
goods  in  that  mode,  and  to  constitute  an  agreement  between  the 
plaintiffs  and  defendant,  by  which  the  cotton,  when  so  deposited, 
shall  be  considered  as  delivered  to  it  without  any  further  notice.'' 
The  court  refused  to  give  to  the  jury  the  lollowing  chareeB 
requested  by  the  defendant :  (1)  '*'  It  is  usual  and  regular  tor 
carriers  to  issue  receipts  for  goods  received  by  them  for  tran8ix)rta- 
tion ;  and  if  in  this  case  the  plaintiffs  fail  to  produce  such  receipts, 
it  is  incumbent  on  them  to  account  for  their  loss,  or,  failing  therein, 
such  failure  must  be  taken  dAprvntafaoie  evidence  that  Sie  goods 
they  claim  to  have  delivered  to  defendant  were  never  delivered/' 
(2)  "  If  the  jury  believe  from  the  evidence  that  the  defendant  has 
established  rules  and  regulations  for  the  receipt  of  goods  by  it  for 
transportation  as  a  common  carrier  at  its  depot  in  Eufaula,  and 
such  rules  were  reasonable,  and  that  plaintiffs  knew  what  snch 
rules  were,  then  they  could  not  make  a  delivery  to  defendant  of 

goods  for  transportation  as  a  common  carrier,  except  in  accordance 
lerewith;  and  unless  the  rules  provided  for  a  cQuetroctivis 
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delivery,  then  no  conBtmctive  delivery  could  have  been  made  by 
the  plaintiffs."  (3)  "  If  the  jury  believe  from  the  evidence  that 
defendant  had  estaolished  reasonable  rules  and  regulations  for  the 
receipt  of  goods  by  it  at  its  depot  in  Euf aula,  for  tfansportation  as 
a  common  carrier,  and  they  were  known  to  plaintiffs,  the  defendant 
cannot  be  held  liable  to  plaintiffs  as  a  common  carrier  for  goods 
attempted  to  be  delivered  to  it  in  violation  of  such  rules,  which 
^were  lost  before  the  defendant  assumed  actual  and  exclusive 
dominion  over  them."  (4)  "  If  the  jury  believe  from  the  evidence 
that  the  defendant  had  established  reasonable  rules  and  regulations 
for  the  receipt  of  goods  by  it  at  its  depot  in  Eufaula  for  trans- 
portation as  a  common  carrier,  and  they  were  known  to  the  plain- 
tiffs, the  plaintiffs  cannot  hold  the  deiendant  liable  as  a  common 
carrier  for  goods  attempted  to  be  delivered  to  it  on  an  agree- 
ment made  with  the  station  agent  of  defendant  in  Eufaula,  in 
violation  of  such  rules,  unless  the  plaintiffs  show  that  the  goods 
were  lost  by  the  defendant  after  it  had  assumed  actual  and  exclu- 
sive dominion  over  them."  (5)  "  The  station  agent  of  defendant 
in  Eufaula  had  no  power,  in  violation  of  the  reasonable  established 
rules  and  regulations  of  the  defendant  for  the  receipt  of  goods  by 
it  for  transportation  as  a  common  carrier,  without  express  author- 
ity from  defendant,  to  enlarge  the  liability  of  defendant,  in 
respect  to  such  receipt  of  goods,  beyond  that  allowed  by  such 
rules;  and  if  the  plaintiffs  xnew  that  such  agent  was  exceeding 
his  authority  in  agreeing  to  receive  coods  from  them  contrary 
to  such  rules,  then  tlie  deiendant  is  not  liable  to  plaintiffs  for  a  loss 
of  goods  occurring  as  a  consequence  of  such  violation." 

The  defendant  reserved  exceptions  to  the  charges  given,  and  to 
the  refusal  of  the  court  to  charge  as  requested  by  it ;  and  these 
rulings  are  here  assigned  as  error. 

John  D.  Roqu&more^  for  appellant. 

G.  L.  Corner^  contra. 

Stone,  J. — ^When  the  law  has  declared  certain  express  rules  for 
the  government  of  men,  or  when  persons  enter  into  express  stipu- 
lations, expressing  the  terms  on  which  they  enter  into  contracts,  it 
is  a  reasonable  rule,  subject  only  to  a  few  exceptions,  that  neither 
custom  nor  usage  wiU  be  allowed  to  dispense  with  such  legal 
requirements,  nor  such  express  stipulations.  Barlow  v,  Lam- 
bert, 28  Ala.  704.  "  Where  by  local  custom  or  usage  provincial- 
isms and  technicalities  of  science  and  commerce,  and  perhaps  some 
others,  have  acquired  a  known,  fixed  and  definite  meamng,  different 
from  their  orainary  import,  or  where  such  technicalities,  unex- 
plained, are  susceptible  of  two  or  more  plain  and  reasonable  con- 
structions, it  is  certainly  competent  to  prove  the  existence  of  such 
custom,  as  a  means  of  showing  the  sense  in  which  the  contracting 
parties  intended  to  be  understood."  IT).  See  also  the  many  author- 
ities referred  to  on  the  briefs  of  counsel    Speaking  of  tisage  of 
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trade,  Mr.  Greenleaf ,  Ev.,  Vol.  2,  Sec.  251,  says :  "  It  is  snffideEt 
if  it  be  established,  known,  certain,  uniform,  reasonable,  and  not 
contrary  to  law.  *  *  Their  true  office  is  to  interpret  the  otlier- 
wise  indeterminate  intentions  of  parties,  and  to  ascertain  the  nature 
and  extent  of  thefr  contracts,  arising  not  from  express  stipukdon, 
but  from  mere  implications  and  presumptions,  and  acts  of  a  doubt- 
ful and  equivocal  character;  and  to  fix  and  explain  the  meaning  of 
words  and  expressions  of  doubtfid  or  various  senses.  On  tJiis 
principle,  the  usage  or  habit  of  trade  or  conduct  of  an  individual, 
which  is  known  to  the  person  who  deals  with  him,  may  be  given 
in  evidence  to  prove  what  was  the  contract  between  them."  This 
latter  principle  may  be  illustrated  by  a  familiar  incident  in  eveiy- 
day  lire.  A  customer  is  in  the  habit  of  dealing  with  his  merchant, 
and  liaving  his  purchases  sent  home,  and  his  bills  run  from  one  to 
two  months,  beiore  payment  is  demanded  or  expected,  and  this, 
too,  at  cash  rates.  He  selects  a  given  article  of  merchandise,  and 
orders  a  given  number  of  yards  to  be  measured  off.  In  this  there 
is  not  a  word  said  about  price,  about  delivery,  or  about  the  time  of 
payment.  Yet  there  is  implied  in  tliese  few  simple  and  indeter- 
minate words  and'  acts,  that  the  goods  are  sold  at  their  customary 
cash  market  value,  that  they  will  be  delivered  at  the  purchasers 
residence  without  undue  delay,  and  that  payment  will  not  be 
expected  until  the  end  of  the  customary  indulgence.  So,  in  Boon 
V.  Steamboat  Belfast,  40  Ala.  184,  quoting  from  Judge  Stoiy^this 
court  said :  "  The  true  and  appropriate  office  of  a  usage  or  custom 
is,  to  interpret  the  otherwise  indeterminate  intentions  of  parties, 
and  to  ascertain  the  nature  and  extent  of  their  contracts,  arising 
not  from  express  stipulations,  but  from  mere  implications  ana 
presumptions,  and  acts  of  a  doubtful  or  equivocal  character." 

In  September,  1877,  Kaoul,  superintendent  of  the  Southwestern 
Railroad  Co.  of  Georgia — which  company  was  also  operating  the 
appellant  railroad  company — issued  a  circular,  headed  "  Notice  to 
cotton  shippers  and  instructions  to  agents."  This  notice  or  circular 
was  again  issued  at  the  opening  of  the  season  of  1880-1881,  and 
was  forwarded  to  and  received  by  the  agent  at  Eufaula,  and  a 
copy  was  furnished  to  the  appellees,  Kolb  &  Hardaway.  Kolb  & 
Hardaway  were  cotton  buyers  at  Eufaula,  did  a  considerable  busi- 
ness, and  made  many  shipments  of  cotton  by  the  appellant  railroad 
company.  This  suit  was  brought  to  recover  the  value  of  nine  bales 
of  cotton  alleged  to  have  been  delivered  to  the  railroad  company 
at  Eufaula,  to  be  transported  to  and  delivered  at  Montgomery,  and 
never  delivered.  The  case  turned  on  the  question  of  delivery  to 
the  railroad  company  at  Eufaula ;  for  it.is  not  pretended  the  rail- 
road company  forwarded  the  cotton  or  delivered  it  at  Montgomeiy. 
In  fact,  neither  the  railroad  company  nor  its  agent  at  Eufaula  gave 
any  receipt  for  the  cotton  alleged  to  have  been  lost.  There  n^ 
no  express  contract  fixing  the  t^rms. 

We  have  carefully  examined  the  circular,  made  a  part  of  the 
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bill  of  exceptions,  and  we  think  its  regulations  and  directions  are 
reajBonable.  They  are  alike  beneficial  to  the  shipper  and  carrier, 
Tliej  commend  themselves  by  their  wise  and  systematic  provisions, 
intended  to  secure  prompt  shipment,  to  prevent'  confusion  of 
^oods,  and  to  render  disputes  about  delivery  for  shipment  almost 
impossible. 

It  is  not  pretended  that  those  reflations  were  conformed  to  in 
this  case.     The  claim  is,  that  the  railroad  company  departed  from 
its    own  regulations,  and  thus  established  a  usage  different  from 
them,  whicn  was  conformed  to  in  this  case.  The  Dili  of  exceptions 
recites  that  "  the  evidence  further  tended  to  dhow  that  shortiy 
after  the  printed  '  notice  to  cotton  shippers  and  instnictions  to 
agenta '  were  issued,  they  were  disregarded  by  both  shipper's  and 
defendant's  agent  at  Eufaula,  and  that  it  became  a  general  custom 
and  usage  to  deliver  and  receive  cotton  at  the  depot  in  Eufaula,  in 
disregard  of  such  printed  notice  and  instructions.     The  evidence 
on  this  subject  waa  very  conflicting,  the  agent  himself  testifying 
that  he  never  received  cotton  for  shipment  in  non-compliance  wim 
said  instructions,  except  in  a  few  instances  made  necessary  by  what 
he  thought  an  exigency,  and  as  a  matter  of  accommodation  to  the 
shipper."     In  anotner  place  the  bill  of  exceptions  states :  "  The 
proof  further  showed  that  some  of  the  cotton  brought  to  the 
cotton-yard  of  defendant  by  the  plaintiffs  for  delivery  to  the 
defendant  for  shipment  was  not  placed  by  plaintiffs  on  a  certain 
plank  platform  of  defendant,  upon  which  defendant  required  all 
cotton  bales  to  be  placed  before  it  would  receive  and  receipt  for 
them,  but  was  placed  in  a  street  running  along  the  side  oi  such 
platform ;  but  testimony  was  introduced  b/  said  plaintiffs,  going 
to  show  that  the   station  agent  did   take  cotton  bales  from  this 
street  and  receipt  for  them."     In  another  place,  in  setting  out  tes- 
timony, it  is  said,  **  tliat  plaintiffs  frequently  and  persistently  vio- 
lated these  rules  and  regulations  of  the  defendant  company  as 
contained  in  such  '  notice  to  cotton  shippers  and   instructions  to 
agents,'  against  the  protest  of  the  station  agent  at  Eufaula."     It  is 
nowhere  shown  that  the  station  agent  ever  did  refuse  to  receive 
and  ship  cotton  that  was  delivered  for  shipment  because  not 
delivered  in  conformity  with  the  printed  rules  and  regulations. 

It  is  contended  for  appellant  that  inasmuch  as  the  station  agent 
had  positive  instructions  from  the  superintendent  not  to  receive  or 
receipt  for  cotton  to  be  shipped  unless  delivered  in  accordance  with 
the  printed  directions,  and  inasmuch  as  the  shippers  in  this  case 
had  notice  of  these  regulations,  by  receiving  a  copy  thereof,  then, 
not  having  received  the  agent's  receipt  for  the  cotton,  they  have 
shown  no  legal  delivery  to  the  railroad,  and  cannot  recover.  Such 
is  nndoubteoW  the  law,  if  the  testimony  stopped  here.  Against 
this  it  is  repued  for  appellees  that  the  railroad  company,  through 
its  agent  at  Eufaula,  has  permitted  a  usage  to  grow  up,  which  (Us- 


518  MOITTOOMEBT   St   EUFAXXUL   BY.    00.   V.   KOLB. 

penees  with  the  regnlations  prescribed  in  the  circular,  and  congd- 
tntee  the  act  done  in  this  case  a  legal  delivery  to  the  railway  com- 
pany. To  this  it  is  rejoined  that  no  knowledge  of  such  violation 
of  the  regulations  is  traced  to  Raoul,  the  superintendent,  and  hence 
the  railroad  company  is  not  bound  by  such  usage,  if  proven  to  have 
been  established. 

We  think  this  is  too  narrow  a  view  of  the  question.     Railroads 
usually  have  extended  lines,  and  along  those  lines  are  many  depots, 
or  stations,  at  which  the  business  of  receiving  and  delivering 
freight  is  carried  on.   The  trading  public,  as  a  rule,  have  no  access 
to  the  superintendent,  and  can  only  know  the  station  agents,  with 
whom  they  have  dealings.     They  can  have  no  control  of  the  busi- 
ness regulations  of  the  railroad,  and  have  no  power  of  appoint- 
ment or  removal.     Whatever  regulation,  custom   or  usage  snch 
station  agent  adopts,  or  permits  to  be  adopted,  the  pubfic  must 
either  conform  to  or  will  feel  itseK  justified  in  conforming  to. 
The  rules  observed  by  shippers  in  their  general  transactions,  if 
continuous  or  frequent,  although  not  universal,  grow  into  a  usage, 
which  would  authorize  others  to  treat  it  as  the  proper  rule,  and  as 
an  element  of  the  contract  of  afireightment.     This  constitutes  the 
very  spirit,  the  intent  of  a  usage  of  trade.    It  supplies,  by  implica- 
tion, an  unexpressed  fact,  or  link  in  the  chain  of  facts,  which  go 
to  make  up  and  prove  the  contract.     And  we  think  it  no  answer 
to  this,  that  no  testimony  was  offered  of  this  violation  of  instruo- 
tions  on  the  part  of  the  a^ent,  tending  to  trace  notice  of  it  to  the 
superintendent.     It  was  tne  duty  of  the  corporation  to  keep  itself 
informed  of  the  manner  in  which  its  station  agents  conducted  their 
agency,  their  habit  or  usage  in  the  matter  of  receiving  and  deliv- 
ering freight ;  and  we  think  it  would  be  highly  detrimental  to  the 
pubuc  service  if  we  were  to   permit  a  railroad  corporation  to 
escape  responsibility  for  the  consequences  of  a  usage,  which  its 
own  trusted  i^ents  "had  permitted  to  grow  up,  and  be  acted  upon. 
Piedmont  &  Arlington  Ins.  Co.  v.  Young,  58  Ala.  476.  There  was 
suflScient  testimony  to  justify  the  court  below  in  submitting  to  the 

i'ury  the  inquiry  whether  or  not  there  was  a  usage  at  the  Eufaula 
lepot  of  the  defendant  railroad  company  to  dispense  with  the 
regulations  prescribed  in  the  superintendent's  circular.  It  will  be 
rememberea  there  was  testimony  tending  to  show  there  had  been 
a  frejjuent,  if  not  general,  disregard  oi  those  regulations,  com- 
mencing soon  after  uiey  were  issued,  a  period  of  more  than  three 
years,  before  the  loss  complained  of  in  this  case.  That  is  certainly 
a  suflScient  time  to  establish  a  usage  of  trade.  True,  the  testimony 
was  in  conflict  as  to  the  frequency  and  extent  of  the  violation.  The 

auestion,  which  phase  of  the  evidence  was  the  true  one,  was  for 
le  jury. 

As  we  have  said,  the  question  in  this  case  is,  was  there  or  vnB 
there  not  a  delivery  of  the  cotton  to  the  railroad  ?    In  Hutchiusoa 
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on  CarrierB,  Sec.  90,  is  this  language :  ^^  While  it  is  the  undoubted 
general  rule*  that  the  delivery,  to  bind  the  carrier,  must  be  made 
either  to  him  or  to  some  one  with  authority  from  him,  or  who 
may  "be  riffhtly  presumed  to  have  such  authority,  it  is  not  to  be 
understooa  that  it  is  not  subject  to  such  conventional  arrangements 
betw^een  the  parties  as  they  may  choose  to  make  in  regard  to  the 
mode  of  delivery,  or  that  it  may  not  be  varied  by  usage,  or  by  a 
particular  course  of  dealing  between  them.     *     *     *     If  ^  there- 
lore,  the  parties  agree  that  the  goods  mav  be  deposited  for  trans- 
portation at  any  particular  place,  and  without  any  express  notice 
to  the  carrier,  such  deposit  will  be  a  sufficient  delivery ;  and  proof 
of  a  constant  and  habitual  practice  and  usa^e  of  tlie  earner  to 
receive  the  goods  when  they  are  deposited  for  nim  in  a  particular 
place,  without  special  notice  of  sucn  deposit,  is  sufficient  to  show 
a  pnblic  offer  by  the  carrier  to  receive  goods  in  that  mode,  and  to 
constitute  an  agreement  between  the  parties,  by  which  the  ^oods, 
when  so  deposited,  shall  be  considered  as  delivered  to  him,  without 
any  further  jaotice.     Such  a  practice  and  usage  are  tantamount  to 
an  open  declaration,  a  public  advertisement  by  the  carrier,  that 
such  a  delivery  should,  of  itself,  be  deemed  an  acceptance  by  him ; 
and  to  permit  him  to  set  up,  against  those  who  had  been  thereby 
inducea  to  omit  it,  the  want  of  the  formality  of  an  express  notice 
which   had  been  thus  waived,  would  be  sanctioning  injustice 
and  fraud."      Now,  it  seems  to  us  this  is  a  clear  statement 
of  the  principle,  and  the  ground  on  which  it  rests.     See  also  IK 
Sec.  91. 

The  bill  of  exceptions  does  not  purport  to  set  out  all  the  evi- 
dence, and  we  must  presume  there  was  testimony  to  justify  all  the 
rulings  of  the  court,  if,  under  any  state  of  proof,  they  would  be 
free  from  error.  Alexander  v.  Alexander,  71  Ala.  295,  and 
authorities  cited.  Under  the  statement  of  testimony  found  in  this 
record,  we  are  not  informed  whether  its  tendency  was  to  prove  a 
nsa^  for  the  station  agent  to  receive  and  receipt  for  cotton  deliv- 
ered in  violation  of  the  regulations,  before  it  was  placed  on  the 
platform  for  shipment,  or  whether  the  usage  simply  had  the 
extent  that  when  cotton  was  delivered  in  disregard  oi  the  instruc- 
tions, he  would  himself  have  the  cotton  placed  on  the  platform, 
and  otherwise  prepared  for  shipment,  and  then  give  the  railroad's 
receipt  for  it.  The  statement  of  testimony  bearing  on  this  ques- 
tion IS  as  follows  :  "  Testimony  was  introduced  by  plaintiffs  going 
to  show  that  the  station  agent  did  take  cotton  bales  from  tlie  street, 
aad  receipt  for  them ; "  and  the  further  fact  that  plaintiffs  had  no 
receipt  for  the  nine  bales  of  cotton,  the  subject  of  this  suit.  No 
Question  appears  to  have  been  raised  in  the  court  below  on  this 
.fioading  oi  the  question,  and  we  cannot  consider  it.  We  must 
jHPesume,  in  the  absence  of  aveiment  to  the  contrary,  that  the 
testimony  was  such  as  to  justify  the  circuit  court  in  submitting 
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the  onestion  of  usage,  as  applied  to  ttuB  case,  to  the  determination 
of  the  jury.  The  qnestion,  then,  is,  did  the  court  correctly 
declare  the  law,  npon  any  possible  state  of  testimony  hearing  on 
the  question  1  1  Brick.  Dig.  836,  Sec.  12.  The  testimony,  as 
recited,  leaves  this  question  m  some  obscurity. 

Under  the  rules  declared  above,  the  circuit  court  did  not  err  in 
refusing  to  give  cliarges  2,  3,  4,  5,  asked  by  the  defendant.  Each 
of  them  ignored  the  qnestion  of  usage,  and  made  the  defendant's 
liability  to  depend  alone  on  compliance  by  the  plaintifis  with  the 
regulations  prescribed  in  the  circular.  The  charge  given  by  the 
court  at  the  instance  of  the  plaintiffs  is  in  harmony  witli  our  views, 
and  is  free  from  error.  Neither  did  the  circuit  court  err  in 
instructing  the  jury  as  to  tlie  method  of  ascertaining  the  value  of 
the  cotton.  We  must  suppose,  in  favor  of  the  ruling,  that  there 
was  testunony  tending  to  show  the  average  weight,  class  and  vaJne 
of  the  cotton  delivered,  or  claimed  to  have  been  delivered,  possibly 
as  part  of  a  larger  lot. 

The  first  charge  requested  by  the  defendant  liaises  a  somewhat 
different  question.  It  asserts  that  a  failure  by  plaintiffs  to  pro- 
duce the  railroad's  receipt  for  the  cotton  made  it  incumbent  on 
them  to  account  for  the  loss  of  the  receipt,  or  (and)  failing  therein, 
such  failure  must  be  taken  as  J3W7?^«ya/'^'^  evidence  that  the  goods 
they  claim  to  have  delivered  to  the  defendant  never  were  deliv- 
ered. It  is  not  claimed  in  this  case  that  any  receipt  ever  was 
given  for  the  nine  bales  alleged  to  have  been  lost.  It  is  stated  as 
a  fact  that  none  ever  was  given.  There  was,  therefore,  no  testi- 
mony which  raised  inquiry  as  to  a  loss  of  the  receipt.  None  had 
been  given.  Charges  should  be  framed  in  reference  to  the  testi- 
mony ;  and  if  a  charge  asked  raises  inquiry  on  a  matter  of  fact  of 
which  there  is  no  testimony,  it  should  always  be  refused.  Its 
only  tendency  is  to  multiply  inquiries,  and  confuse  the  juiy.  That 
charge  was  rightly  refused  for  this  reason.  1  Brickell's  Digeet 
338,  Sec.  41 ;  lb.  339,  Sec.  61 ;  Ih.  340,  Sees.  64,  65. 

Sec.  2139  of  the  Code  of  1876  makes  it  the  duty  of  common 
carriers  to  give  receipts  for  merchandise  delivered  to  them  for 
transportation.  Their  failure  to  do  so  may  render  proof  of  deliv- 
ery more  difficult.  It  cannot  vary  their  liability,  if  deliveiy  ii 
satisfactorily  shown. 

Affirmed. 

Wbat  Constitntes  Snfllolent  Deliyerj  of  Goods  to  CAnrier.— Tlie  meit 
delivery  of  articles  at  or  near  the  point  from  whidi  a  railioad  oompa^T 
runs  its  traiDs  does  not  amount  to  a  delivery  to  the  company  which  will 
bind  it  in  the  absence  of  a  custom  to  that  efirect  Hooston  &  T.  C  B.  Go. 
V.  Hodde,  42  Tex.  467;  O^Bannon  v.  Southern  Express  Oa,  51  Ala.  481; 
Brown  v.  Atlanta  &  C.  Air  Line  Co.,  18  Am.  &  Eng.  R.  R.  Gas.  479. 

And  see  Pickford  v.  Grand  Junction  R.  Co.,  12  M.  ft  W.  766;  LoTetteft 
Hobbe,  2  Show.  127;  Leigh  v.  Smith,  1  Can*  ft  P^mie,  640;  Hiurqaette^  ela, 
B.  R.  Co.  v.  Kirkwood,  9  Am.  ft  Eng.  R  R  Cas.  86. 
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In  one  case  it  was  decided  that  even  the  ejdstence  of  a  cuBtom  to  the 
effect  that  the  delivery  of  goods  upon  the  platform  of  a  raikoad  company 
aikonld  amount  to  a  delivery  to  the  company,  did  not  render  it  liable  as  a 
o<»nmon  carrier  until  it  had  given  a  bill  of  Jading  l^erefor.  Missouri  Pao. 
'EL  Co  V,  Douj^ass  &  Sons,  16  Am.  &  Eng.  R.  R.  Cas.  98. 

fiecltals  in  Bill  of  Lading  that  Goods  Hare  Been  DeliTered  to  Carrier. 
— ^IT^hen  the  agent  of  a  railrwid  company  signs  a  bill  of  lading  for  goods  not 
delivered,  the  company  is  not  estopped  to  show  that  the  goods  have  never 
in  fact  come  into  the  company's  hands.  Robinson  v.  Memphis,  etc.,  R.  R. 
Co.,  6  Am  &  En^.  R.  R.  Cas.  598. 

Hut  a  railroaa  companv  is  generally  estopped  by  a  recital  in  the  bill  of 
lading  to  the  effect  that  uie  goods  are  in  possession  of  the  company  from 
showing  them  to  be  in  the  hands  of  another.  St.  Louis  &  Iron  Mt.  R.  Co.  v. 
Ijamed,  6  Am.  ft  Eng.  R.  R.  Cas.  486. 


Chioago  &  Alton  Railboad  Oohpany 

V, 

Dawson. 
(79  Missouri  Reports,  296.) 

A  contract  by  which  a  railroad  company  tmdertakes  to  relieve  itself  of  all 
liability  for  damages  occasioned  by  any  delay  in  transportation,  and  to 
impK>se  them  upon  the  shipper,  will  be  effectual  to  protect  the  company  only 
against  the  consequences  of  delays  not  caused  by  its  own  negligence. 

It  is  the  duty  of  a  railroad  company  to  provide  sufficient  facilities  and 
means  of  transportation  for  all  freight  which  it  should  reasonably  expect 
^will  be  offered,  but  it  is  not  bound  to  provide  in  advance  for  extraordinary 
occasions,  nor  for  an  unusual  influx  of  business  which  is  not  reasonably  to 
be  expected. 

If  a  railroad  company  receives  property  for  transportation  without  any 
agreement  to  the  contrary,  it  thereby  undertakes  to  carry  and  deliver  it 
within  a  reasonable  time,  regardless  of  any  extraordinary  or  unexpected 
pxeesure  of  business  upon  it. 

Appeal  from  Audrain  Circuit  Court. 
Mcu^o^loms  (&  Trimble^  for  appellant 
Forrist  <&  Fry^  for  respondent. 

Hough,  C.  J. — This  was  an  action  for  damages  alleged  to  have 
been  caused  by  delay  in  the  shipment  of  three  cars  of  sheep  from 
Centralia,  Missouri,  to  Venice,  Illinois,  opposite  the  city  of  St. 
Louis. 

It  was  admitted  that  the  sheep  were  shipped  under  a  special 
contract,  by  which  plaintiff  "agreed  to  assume  the  risk  of  all 
injuries  which  said  sheep,  or  any  of  them,'  might  receive  or  sustain 
from  delavB  in  the  transportation  thereof,  and  that  he  would 
assume  all  risks  for  damage  of  whatever  land  which  might  be 
occasioned  or  sustained  by  reason  of  any  delay  in  such  transporta- 
tion." Plaintiff  testified  that  defendant  declined  to  accept  the 
aheep  for  transportation  unless  he  would  sign  such  contract^ 
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though  he  did  Dot  read  the  cODtract,  Dor  did  the  ageDt  of  defend- 
ant inform  him  as  to  its  contents.  The  evidence  showed  that 
there  was  a  delay  of  tliirty-six  hours  beyond  the  nsaal  time 
between  Centralia  and  Venice.  There  was  testimony  as  to  the 
dama£:es  sustained  by  reason  of  the  delay. 

Defendant  showea,  by  evidence,  that  just  previous  to  the  ship- 
ment of  these  sheep  tne  bridge  over  the  Missouri  river  at  ot 
Charles  was  broken  down,  and  all  freight  over  the  Wabash  road 
to  St.  Louis  was  transferred  at  Mexico  and  carried  to  St  Louis 
over  defendant's  road,  by  reason  of  which  an  unusual  amount  of 
business  was  unexpectedly  thrown  upon  defendant's  road.  The 
division  superintendent  testified  that  they  took  all  the  freight 
offered,  and  did  the  best  they  could  with  it ;  that  there  was  such 
an  accumulation  of  freight,  that  defendant  was  unable  to  transpoit 
it  all  without  delay. 

At  the  request  of  the  plaintiff,  the  court  gave  the  following 
instructions : 

1.  If  the  jury  shall  believe  from  the  evidence  in  this  case  that 
plaintiff  shipped,  upon  defendant's  cars,  at  Centralia,  the  sheep 
mentioned  in  the  petition,  and  defendant  imdertook  to  trangport 
the  same  over  its  road  to  Venice,  as  named  in  said  petition,  and 
within  a  reasonable  time,  and  failed  to  do  so,  or  that  they  ao 
undertook  so  to  do  in  a  careful  and  prudent  manner,  and  care- 
lessly and  negligently  failed  so  to  do,  and  plaintiff  was  actually 
damaged,  then  tlie  verdict  must  be  for  plaintiff. 

2.  If  the  jury  shall  find  the  issues  in  this  case  for  plaintiff 
then  in  determining  his  damages  they  will  consider  the  loss  of  the 
weight  of  said  sheep  by  reason  of  said  delay  in  said  transportation 
thereof,  if  any,  together  with  the  difference  in  the  price  or  market 
value  of  the  sheep  at  the  time  they  should  have  arrived  in  said 
market,  and  the  time  in  which  they  did  arrive,  if  any,  together 
with  all  extra  cost  and  expenses  to  plaintiff  by  reason  of  such 
delay  in  said  transportation,  if  any,  he  was  compelled  to  pay  and 
make,  as  well  as  any  loss  or  depreciation  in  the  market  value^  of 
said  sheep,  if  any,  by  reason  of  the  careless  and  nefflis^ent  running 
and  management  .of  said  cars,  if  the  jury  shall  find  from  the  evi- 
dence such  carelessness  and  negligence,  and  find  the  amount 
thereof  and  fix  the  same  in  dollars  and  cents,  but  in  no  event  will 
the  amount  so  fixed  exceed  the  sum  of  $630.90,  as  mentioned  in 
plaintiff's  petition. 

3.  Although  the  jury,  may  believe  from  the  evidence  that 
plaintiff  executed  the  contract  offered  in  evidence  by  defendant, 
and  for  a  valuable  consideration,  still  said  contract  would  consti- 
tute no  defence  to  plaintiff's  action,  nor  any  mitigation  of  any 
damages  that  the  jury  may  believe  from  the  evidence  in  the  case 
plaintiff  may  have  suffered  by  reason  of  the  carelessness  or  negli- 
gence of  defendant  in  the  premises,  if  the  jury  believe  saA 
carelessness  or  negligence  has  been  shown  by  the  evidence. 
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*•   If  the  jury  shall  believe  from  the  evidence  that  plaintifi  shipped 
the  sheep  mentioned  in  his  petition,  and  defendant  nndertooK  so 
to  do,  and  there  was  no  specific  contract  as  to  the  time  within 
"wliich  said  transportation  snould  be  completed,  and  said  sheep  be 
delivered,  then  the  law  would  require  the  same  to  be  done  and 
completed  within  a  reasonable  time ;  and  if,  when  defendant  so 
received  and  undertook  such  transportation,  it  knew  it  had  not  the 
facilities  for  the  performance  of  its  said  undertaking  in  such  time, 
b^  reason  of  a  want  of  proper  and  sufficient  means  of  transporta- 
tion, or  other  causes  within  its  control,  and  by  reason  of  want  of 
each  facilities,  or  other  causes,  said  undertaking  of  defendant  was 
not  performed  within  such  reasonable  time,  then  such  delay  would 
be  the  result  of  negligence  on  the  part  of  defendant  in  the  prem- 
ifies,  and  it  would  oe  liable  for  such  damages  as  plaintiff  might 
suffer  from  such  failure  to  perform  said  undertaking,  not  exceed- 
ing $630.90. 

At  the  request  of  the  defendant  the  court  gave  the  following 
instruction : 

If  the  jury  believe  from  the  evidence  that  at  the  time  defend- 
ant received  plaintiffs  sheep  for  shipment,  there  was  an  extra- 
ordinary and  unexpected  pressure  of  Dusiness  on  defendant's  road, 
they  may  take  that  fact  into  consideration  as  a  circumstance  in 
determining  what  was  a  reasonable  time  in  which  plaintifiPs  sheep 
should  have  been  Shipped  to  Venice. 

The  following  instruction,  asked  by  the  defendant,  was  refused 
by  the  court : 

If  the  jury  believe  from  the  evidence  that  by  reason  of  the 
breaking  down  of  the  St.  Charles  bridge  over  the  Missouri  river, 
on  the  road  of  the  St.  Louis,  Kansas  City  &  Northern  Railway 
Company,  there  was  an  unusual  and  unexpected  pressure  of  busi- 
ness on  defendant's  road,  and  that  defendant  refused  to  receive 
plaintifPs  sheep  unless  he  would  have  them  shipped  under  the  con- 
tract read  in  evidence,  and  that  plaintiff  agreed  thereto,  and  said 
sheep  were  shipped  under  said  contract,  then  plaintiff  is  not  enti- 
tled to  any  dama^  caused  by  delay  in  the  transportation  of  said 
sh^,  if  such  delay  was  occasioned  by  such  pressure  of  business. 

The  rule  is  settled  in  this  State  that  a  carrier  cannot  contract  for 
exemption  from  liability  for  loss  caused  by  the  negligence  of  itself 
or  its  servants.  Harvey  v.  Railroad  Co.,  74  Mo.  541 ;  s.  o.  16  Am. 
4  Eng.  R.  R  Cas.  352 ;  Sturgeon  v.  Railroad  Co.,  65  Mo.  569 ; 
Rice  V.  Railroad  Co.,  63  Mo.  314 ;  St.  Louis,  K.  C.  &  N.  Ry.  Co. 
V.  Clearv,  77  Mo.  634;  s.  o.  16  Am.  &  Eng.  R.  R.  Cas.  122.  The 
effect  ot  the  special  contract  in  the  case  now  before  us  was,  there- 
fore, to  relfeve  the  defendant  from  liability  for  losses  which  resulted 
fiolely  from  such  delay  as  was  not  caused  by  the  negligence  of  the 
defendant  and  its  servants.  For  all  losses  resulting  from  any  delay 
caused  by  the  negligence  of  the  defendant  or  its  servants,  tlie 
defendant  is  liable,  notwithstanding  the  special  contract 
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It  is  the  duty  of  a  commoix  carrier  to  provide  sufficient  facilities 
and  means  of  transportation  for  all  f reignt  which  it  should  reason- 
ably expect  will  be  offered,  but  it  is  not  bound  to  provide  in 
advance  for  extraordinary  occasions,  nor  for  an  unusual  influx  of 
business  which  is  not  reasonably  to  be  expected.  When  an 
emergency  arises  and  more  business  is  suddenly  and  unexpectedly 
cast  upon  a  carrier  than  he  is  able  to  accommodate,  unless  the  <ar- 
rier  decline  to  receive  the  excess  offered,  some  shippers  must  neces- 
sarily be  delayed  ;  yet  if  the  carrier  do  receive  the  goods  without 
notice  to  the  shipper  of  the  circumstances  likely  to  occasion  delaj, 
or  fail  to  obtain  ins  assent,  express  or  implied,  to  the  delay,  he  will 
be  bound  to  transport  the  goods  within  a  reasonable  time,  notwith- 
standing such  emergency.  When  the  facilities  of  tlie  carrier  are 
adeouate  to  the  business  reasonably  to  be  expected,  the  delay  canned 
by  the  emergency  cannot  of  course  be  regarded  as  a  delay  caused 
by  the  negligence  of  the  carrier.  Under  this  view  of  the  law,  die 
instruction  asked  by  the  defendant,  and  refused  by  the  oonrtj 
should  have  been  given,  as  there  is  no  pretense  that  the  defend- 
ant's road  was  not  properly  equipped  for  the  transportation  of  its 
usual  and  ordinary  business. 

The  first  instruction  given  at  the  request  of  the  plaintiff  is  faulty 
in  allowing  a  recovery  lor  a  failure  to  transport  the  sheep  in  a 
reasonable  time,  although  the  delay  may  not  have  been  occasioned 
by  the  negligence  of  the  defendant.  It  authorises  a  recovery  il 
the  defendant  undertook  to  transport  the  sheep  "  within  a  reason- 
able time  and  failed  to  do  so."  This  portion  of  the  instruction  is 
inapplicable  to  the  case  made  by  the  pJeadings  and  the  evidence. 

The  second  instruction  for  plaintiff  should  be  modified  so  as  to 
restrict  the  finding  of  the  jury  to  the  damages  resulting  from  such 
delay  as  was  occasioned  by  the  negligence  of  the  defendant  as  dis- 
tinguislied  from  the  damans,  if  any,  resulting  solely  from  the 
delay  caused  by  the  unusual  influx  of  business. 

Tne  fourth  instruction  given  for  plaintiff  requires  some  qnalifi- 
cation.  Delay  occurring  as  therein  stated  would  not  be  a  n^li- 
gent  delay,  although,  in  the  absence  of  a  special  contract  of  exemp- 
tion, the  defendant  might  be  liable  therefor.  In  view  of  the  con- 
tract in  this  case,  it  was  manifestly  improper. 

As  the  cause  must  be  re-tried,  we  deem  it  proper  to  Bay  that  we 
jegard  the  instruction  given  for  the  defendant  as  ermneous.  But 
for  the  special  contract  set  up  by  the  defendant,  the  receipt  of 
the  sheep  and  the  unquaHfied  agreement  to  transport  them  wonld 
have  imposed  upon  the  defendant  the  duty  to  c^rry  and  dehVer 
within  a  reasonable  time,  regardless  of  the  extraordinary  and  unex- 
pected pressure  of  business  on  defendant's  road. 

For  the  errors  indicated,  the  judgment  will  be  reversed,  and  the 
cause  remanded.    All  the  judges  concur. 
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IH&ty  of  Railroad  Company  as  to  Reeeption  of  Freigrlit  when  Boad  is 
Obstructed  or  Cars  Insnffloient.— Where  theie  is  a  lack  of  cars  on  a  line  of 
railroady  or  there  is  a  blockade  or  stoppage  of  any  kind,  rendering  it  impos- 
sible to  forward  freights,  it  is  the  duty  of  the  companv  to  inform  the  snip- 
per, so  that  he  may  elect  to  sell  his  goods  at  the  intended  point  of  shipment, 
or  forward  them  by  some  other  route.  Qreat  Western  R.  Ck>.  v.  Bums,  60 
OL  284;  HelUwell  v.  Grand  Trunk  R.  Co.,  10  Biss.  170. 

It  appears,  however,  that  he  is  not  bound  to  do  this  if  the  obstruction  is 
beyoncl  his  own  line,  and  on  a  connecting  road  leading  to  the  destination  of 
the  soods.    McCarthy  v.  Terre  Haute  &  Ind.  R.  R.  Co.,  9  Mo.  App.  159, 

If  tbe  goods  are  perishable  and  the  company  has  not  the  means  to  forward 
them,  it  should  peremptorily  decline  to  receive  them.  Tiemey  v.  New  York 
Central  &  H.  R.  R.  Co.,  76  N.  T.  806. 

Idability  of  Railroad  Company  for  Delay  in  Transporting  Freight 
Caused  by  Obstmetion  of  Road  or  Insnlllcient  Cars.— When  deiav  occurs 
In  tbe  trainsportation  of  goods  in  consequence  of  a  lack  of  cars  of  the  road, 
tbe  company  is  liable  for  the  delay  where  it  is  occasioned  through  its  fault. 
Illinois  Central  R.  R.  Co.  v.  Cobb,  64  HI.  128;  Chicago  &  Alton  B.  R.  Co.  v. 
Tfarapp,  5  Bradw.  App.  602. 

Bat  not  when  the  delay  is  not  the  carrier's  fault.  Taylor  v.  Groat  North- 
em  R.  R.  Co.,  L.  R.  1  C.  P.  886. 

Ajid  when  the  delay  is  shown  to  be  partly  not  the  fault  of  the  carrier,  the 
plaintiff  must,  in  order  to  recover,  specifically  show  the  damage  to  him  f ol- 
lowlDg  from  delay  which  was  the  carrier's  fault.  Detroit,  etc.,  R.  R.  Co. 
V,  McKeuzie,  9  Am.  &  EIng.  R.  R.  Cas.  16. 

Order  of  Transmission  of  Freight.— Where  there  is  a  blockade  of  f  rei^h^ 
eoods  should  br  sent  forward  in  the  order  of  time  that  they  were  received 
by  the  carrier  for  transportation.  Acheson  v.  New  York  CentnU  &  H.  R. 
R.  Co.,  61  N.  Y.  662;  F^e  v.  Great  Northern  R.  Co.,  2  Ir.  Rep.  (C.  L.)  288. 

But  in  exceptional  instances,  as.  for  example,  when  it  is  important  to  for^ 
ward  relief  for  eufferers  from  flood  or  fire,  tne  rule  may  be  dispensed  with. 
IGchiffan  Central  R.  R.  Co.  v.  Burrows,  88  Mich.  6. 

Statatory  Penalties  for  Failure  to  Forward  Freights*— In  some  States 
statutes  have  been  passed  imposing  penalties  for  a  failure  to  forward  goods 
promptly.  Such  statutes  are  constitutionaL  Katzenstanv.  Raleigh  &  Q. 
R.  Co.,  6  Am.  &  Eng.  R.  R.  Cas.  464;  Whitehead  v,  Wilmington,  etc.,  R.  R. 
Cow,  9  Am.  &  Eng.  K.  R.  Cas.  168. 

A  company  is  not  relieTed  from  liability  for  the  penalty  under  such  stat- 
ute because  it  has  been  unable  to  raocure  cars  on  account  of  the  large 
accumulation  of  freight.  Keeter  v.  Wilmington,  etc.,  R.  R.  Co.,  9  Am.  & 
Eng.  R.  R.  Cas.  166. 

But  when  by  the  terms  of  the  bill  of  lading  the  goods  are  to  be  forwarded 
"  at  carrier's  convenience,"  and  owing  to  the  fault  of  a  connecting  line  the 
company  is  unable  to  furnish  cars  to  meet  an  unusual  heavy  demand,  it  is 
not  uabfe  to  the  statutory  penalty.  Whitehead  v.  Wilmington,  eto.,  R.  R. 
06.,  9  Am.  &  Eng.  R.  R.  Cas.  168. 


DrzoN 

V. 

OmoAQo,  E.  I.  &  F.  Ry.  Oa 

(Advance  Case,  Iowa,  October  21,  1884.) 

In  an  action  for  loss  caused  by  depreciation  in  the  value  of  a  cargo  of 
apples  shipped  by  plaintiff  over  defendant  railroad  conmany's  Une,  the  court 
instmctea  the  jary  that "  it  was  tbe  duty  of  the  defendant,  when  the  apples 
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were  loaded,  to  send  them  out  on  the  first  train  going  to  the  point  of  oon- 
Bignment,  if  the  exigencies  of  their  freight  traffic  would  permit;  and  if  the 
apples  were  known  to  the  defendant  to  be  perishable  freight,  tben  it  was  its 
duty  to  transjport  them,  even  to  the  exclusion  of  other  general  freight  not 
of  a  perishable  nature."  Hddf  that,  in  so  far  as  the  instruction  required 
the  apples  to  be  moved  the  day  of  their  receipt,  and  permitted  no  exeutefor 
delay  whatever,  it  was  erroneous. 

Appeal  from  Mahafika  District  Court. 

Action  to  recover  upon  a  contract  for  the  transportation  of  a 
car-load  of  apples  from  Oskaloosa  to  Council .  Blum.  There  w^ 
a  judgment  upon  a  verdict  for  plaintiff.     Defendant  appeals. 

M.  A.  Zow^  for  appellant. 

Bolton  dh  McCoy ^  lor  appellee. 

Beck,  J. — There  was  evidence   tending   to  prove  the  apples 
were  delivered  to  defendant  and  loaded  upon  one  of  its  care  at 
Oskaloosa  on  the  10th  day  of  April,  1881,  and  were  not  deKvered 
to  the  consignee  at  Council  Bluffs  until  the  3d  day  of  Marfoi- 
lowing.     When  received   by  the   consignee,  many  of  them  were 
rotten,  but  when  delivered  to  defendant,  they  were  in  good  eoo- 
dition.     The  ev^idence  tends  to  show,  further,  that  the  delay  in  the 
transportation  of  the  fruit  was  the  cause  of  its  loss,  and  that,  had 
it  been  delivered  in  the  usual  time  occupied  in  the  transportation 
of  property  between  the  two  cities,  it  would  have  been  recelTcd 
by  the  consignee  in  ffood  order.     The  cause  of  the  delay  aTX^se 
from  the  prevalence  of  a  flood  in   the  Missouri  river,  wfiicb  so 
overflowed  the  part  of  the  city  of  Council  Bluffs  in  which  defend- 
ant's freight  depot  was  located,  that  it  could  not  be  approached  by 
cars.     The  evidence  tends  to  show  that  if  the  apples  had  l)een 
sent  forward  on  the  day  they  were  received  by  defendant,  the  car 
containing  them  would  have  reached  Council   Bluffs  before  the 
water  had  cut  off  approach  to  the  depot. 

As  applicable  to  the  evidence,  the  district  court  gave  to  the 
jury  an  instruction  in  the  following  language :  '^  (2)  It  was  the 
duty  of  the  defendant,  when  the  apples  were  K>aded,to  send  them 
out  on  the  first  freight  train  goln^  out  on  the  route  to  Council 
Bluffs,  if  the  exigencies  of  their  freight  traffic  would  permit;  and, 
if  the  apples  were  knovni  to  the  defendant  to  be  perishable  freight, 
then  it  was  its  duty  to  transport  them,  even  to  the  exclusion  of 
other  general  freight  not  of  a  perishable  nature."  The  instruction, 
in  our  opinion,  is  erroneous.  It  may  be  that  if  the  exigencies  d 
defendant's  freight  traffic  had  permitted  the  inoLmediatetranfiportar 
tion  without  delay,  the  diligence  imposed  by  law  would  have 
required  the  apples  to  be  sent  by  the  very  next  train.  There 
should  be  no  delay  without  cause.  Therefore,  if  the  demands  of 
defendant's  business,  and  the  arrangement  of  its  trains  as  to  time, 
permitted  the  moving  of  the  apples  on  the  same  day  they  were 
peeeived  by  the  i^ef endant,  it  should  have  been  done.    This  pai^ 
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of  tlie  instmctioii,  in  this  view,  is  correct.     The  error  rests  in  the 
other  part,  which  holds  that  deiendant,  if  he  knew  the  apples  were 
perlBhable,  was  bound  to  transport  them  on  the  day  of  their  receipt, 
even  though  other  freight,  not  of  a  perishable  nature,  was  delayed. 
Tills  instruction  required  the  apples  to  be  moved  the  day  of  tlieir 
receipt,  and  permits  no  excuse  for  delay.     The  demands  of  the 
bnsiiiess  of  defendant,  the  time  of  the  starting  of  trains,  contracts 
and   obligations  to  first  transport  other  property  before  received, 
in  short,  all  matters  which  might  control  defendant,  and  be  con- 
sidered as  sufficient  to  determine  its  diligence,  are  to  be  disre- 
garded, and  the  defendant  is  to  be  held  liable  for  negligence 
absolutely,  without  a  ground  of  defence.     The  law  will  recognize 
no  rule  operating  with  such  hardsliip.     The  fact  that  the  apples 
were  perishable  may  have  imposed  an  obUgation  for  the  exercise 
of  care  and  diligence  of  a  high  order  to  expedite  their  transportar 
tion.     But  it  cannot  be  held  that  defendant  was  absolutely  and 
unconditionally  bound  to  move  the  apples  forward  on  the  day  they 
were  received,  without  regard  to  otner  matters  to  which  we  have 
referred.     In  support  of  these  views,  see  Sweatland  v.  Boston  ife 
A.  R.  Co.,  102  Mass.  276 ;  Ballentine  v.  North  Mo.  Ey.  Co.,  40 
Mo.  491 ;  Galena  &  C.  E.  Co.  v.  Eae,  18  Dl.  488. 

Other  questions  involved  in  this  case,  upon  some  of  which  we 
are  not  fully  agreed,  need  not  be  considered,  as,  for  the  error 
above  pointed  out,  the  judgment  of  the  district  court  must  be 
reversed. 

Obligation  to  Immediately  Forward  Perishable  Goods.— A  railroad 
oompany  receiving  perishable  goods  for  transportation  is  bound  to  ship  them 
Immediately.  If  it  has  not  the  facilities  for  tneir  immediate  transportation, 
H  is  its  duty  not  to  accept  the  goods.  Tiemey  v.  New  York  Central  &  H. 
B.B.CO.,  76N.  Y.  806. 

And  see  McOraw  v.  Baltimore  &  Ohio  R.  Ck>.,  9  Am.  &  Eng.  B.  B.  Gas. 
188. 
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V. 
HuiSTEB. 

(42  Arkaruas  lieporto,  200.) 


A  railroad  company  is  liable  as  a  common  carrier  when  goods  are  deUv- 
ered  to  and  accepted  by  it  for  immediate  transportation  in  the  usual  course 
of  businefls.  If  they  are  to  await  further  orders  from  the  shipper  before 
carriage,  it  incurs,  at  the  utmost,  the  liability  of  a  warehouseman. 

When  fi'oods  are  left  with  a  railroad  company's  asent  at  tiieir  depot  to  be 
kept  untu  the  owner  should  be  prepaied  to  prooeea  on  his  journey,  and  to 
be  returned  on  request  if  he  should  not  go,  then  the  company  becomes  a 
mere  gratuitous  bailee,  provided  the  agent  can  faind  it  at  all  Dyth*  reception 
tf  gooofl  undar  eaoh  Giroomstanoee. 
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Appeal  from  Franklin  Circuit  Court. 
•T.  M.  JfoorCj  for  appellant. 
X.  L.  WiUichj  for  appellee. 

SHriH,  J. — ^The  plaintiff  in  this  action  recovered  judgment 
against  the  railroad  company  for  the  value  of  a  box  of  nousehold 
goods,  alleged  to  have  been  left  in  its  depot  for  safe  keeping  until 
the  plaintin  should  be  ready  to  take  the  train.  It  was  averred  that 
the  box  was  not  re-delivered  upon  request,  but  was  lost  by  the 
defendant's  negligence.  The  action  having  originated  ben)rea 
justice  of  the  peace,  no  formal  answer  was  med,  but  the  defence  • 
seems  to  have  been  a  general  denial  of  the  plaintiff's  cause  in 
action. 

On  the  trial  the  plaintiff  testified  that  on  a  certain  day  she  came 
in  from  the  country  to  Ozark,  intending  to  take  the  defendant's 
train  on  her  way  to  Tennessee,  provided  she  should  receive  a' 
certain  remittance  of  money  she  was  expecting  by  mail ;  that  she 
went  to  the  depot  and  deposited  her  trunk  and  box  on  the  plat- 
form ;  that  about  that  time  the  train  came  along,  and  the  bagga^ 
men  were  in  the  act  of  putting  her  effects  aboard,  when  sne 
interfered,  and  told  them  she  was  not  going  by  that  train,  as  she 
would  not  have  time  to  go  to  the  post  office  to  see  if  her  money 
had  come  ;  that  slic  then  spoke  to  the  assistant  agent  at  the  depol^ 
and  inquired  if  her  things  could  remain  there  until  she  was  ready 
to  go,  and  he  assured  her  they  would  be  perfectly  safe.  She  then 
went  to  a  boarding-house,  and  never  did  go  to  Tennessee.  Three 
days  later  she  sent  for  and  received  her  trunk,  which  appears  to 
have  been  in  the  depot.  About  three  weeks  afterwards  she 
inquired  of  the  assistant  agent  whether  any  charges  for  storage  on 
^oods  were  made,  and  was  informed  the  company  never  charged 
for  storage. 

The  defendant's  agents  swore  they  had  no  knowledge  of  the 
box,  and  had  never  seen  or  heard  of  it  until  a  short  time  before 
the  commencement  of  the  action  ;  and  that  the  company  did  not 
transact  a  warehouse  business,  but  only  received  goods  to  ship  as 
freight  or  baggage. 

Tlie  following  prayers  of  the  defendant  were  refused : 

1.  "  K  the  jury  find  from  the  evidence  that  the  plaintiff  depoated 
the  box  of  goods  with  the  agents  of  the  company  in  the  depot 
warerooms,  to  remain  there  until  such  time  as  she  should  be  read^ 
to  take  the  train,  and  become  a  passenger,  with  the  view  that  it 
should  be  carried  with  her  on  the  journey,  and  to  be  returned  to 
her  in  case  she  did  not  become  a  passenger  without  shipment  to 
any  point,  then  the  company  is  not  liable  for  the  goods,  either  as 
baggage  or  freight,  and  can  be  liable  only  as  speciid  bailee."  * 

2.  '^  That  unless  it  is  proved  that  the  defendant  kept  a  ware- 
house for  the  general  storage  and  forwarding  of  goods^  and  had 
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corporate  power  and  authority  to  do  so,  then  the  law  is  that  ther 
agents  of  the  company  could  not  bind  the  company  for  the  safe 
keeping  of  goods  which  were  not  received  eitner  as  freight  or 

3.  "  That  the  defendant  is  not  liable  for  goods  as  special  bailee 
'without  proof  that  the  goods  were  lost  through  the  negligence  of 
the  defendant.  The  fact  that  the  goods  were  lost,  without  other 
evidence  of  negligence,  is  not  sufficient  to  make  the  company 
liable  as  special  bailee." 

And  the  court  gave  the  following  directions  of  its  own  motion : 
^     First.  "  The  jury  are  instructed  that  the  defendant  corporation 
is  a  common  carrier  of  goods,  and  is  an  insurer  for  the  safe  deliv- 
ery of  property  intrusted  to  them  for  transportation." 

Second.  "  Ttie  court  instructs  the  jiary  that  if  they  believe  from 
Ihe  evidence  that  the  box  containing  the  goods  sued  for  was 
received  into  the  exclusive  possession  of  the  agents  of  the  defend- 
ant, who,  when  they  received  said  goods,  were  acting  in  the  usual 
course  of  their  employment,  and  that  the  same  were  received  for 
the  purpose  of  being  shipped,  then  they  will  find  for  the  plaintiff 
the  value  of  Sdid  goods." 

The  court  below  evidently  misconstrued  the  nature  of  the  action 
and  the  purport  of  the  evidence.  Its  charge  is  based  ui)on  the 
assumption  that  the  goods  were  delivered  to  the  defeiulant  for 
transportation.  Yet  this  was  not  alleged  in  the  complaint,  nor  is 
there  a  syllable  of  testimony  in  the  record  to  support  tliis  view. 
A  railroad  company  is  responsible  as  a  common  carrier  only  when 
^oods  are  delivered  to  and  accepted  by  it  for  immediate  transj)orta- 
tion  in  the  usual  course  of  busmess.  If  they  are  to  await  further 
orders  from  the  shipper  before  carriage,  it  incurs,  at  the  utmost, 
the  liability  of  a  warehouseman.  O'Neil  v.  N.  Y.  Cent.  &  H.  R. 
E.  Co.,  60  N.  Y.  138. 

Of  course,  a  warehouseman  is  not  an  insurer.  He  is  only  bound 
to  ordinary  and  reasonable  care  of  the  commodity  intinisted  to 
him,  and  is  not  even  liable  for  thefts,  unless  thev  have  been  occa- 
sioned by  his  own  negligence,  nor  for  accidental  fires.  Story  on 
Bailments,  8th  ed.,  pp.  444,  449. 

If,  again,  the  goods  were  left  with  the  company's  agents,  to  be 
left  until  she  should  be  prepared  to  proceed  on  her  journey,  and 
to  be  restored  to  the  depositor  upon  request,  then  the  company 
became  a  gratuitous  bailee,  provided  its  agentis  could  bind  it  at  all 
by  the  reception  of  the  goods  under  such  circumstances.  The 
&Bt  prayer  of  the  defendant  should  have  been  granted. 
Beversed  for  a  new  trial. 

Companj  Is  Liable  as  Gommon  Carrier  for  €k»odB  in  Store  when 
Beeeived  for  Immediate  Transportatloiu— A  raOroad  company  is  ordi- 
narily held  liable  as  a  oommon  carrier  for  all  goods  actually  received  by  it 
lor  Immediate  transportation,  evea  though  they  may  for  a  time  be  storedin 

18  A.  A  E.  B.  Ow.— M. 
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the  station  or  warehouse  of  the  company.  Hart  v  Bazendale,  6  Exoh*  78B; 
Merritt  v.  Old  Colony  R.  Co.,  11  Allen,  80;  McHeniy  v.  Railroad  Co.,  4  Hiu> 
ring  (Del.),  448;  lUinois  R.  Co.  v.  Smyser,  88  Hi.  854;  Hickex  v.  Nangatndc 
R  Co.,  81  Conn.  281;  Pittsburgh,  C.  A;  St.  L.  R.  Co.  v.  Barrett,  8  Am.  ft 
Eng.  R  R.  Cas.  256;  Marquetta,  etc.,  R.  R.  Co.  v.  Kirkwood,  9  Am.  ft  Eng. 
R.  R.  Cas.  85. 

Companj  Not  Liable  as  Common  Carrier  for  Goods  in  Store  Kol 
Beceiyed  for  Immediate  Transportation.— But  when  goods  are  receiTed 
by  a  railroad  company  with  no  express  orders  to  forward  the  same  at  omse, 
and  something  remains  to  be  done  to  complete  the  contract  of  tianaportatiaa 
and  they  are  tnen  stored,  the  company  is  liable  as  a  warehouseman  only,  if 
to  that  extent.  .  MichiRan  R.  Co.  v,  Schurz,  7  Mich.  515;  Watts  v.  Boston  ft 
Lowell  R.  Corp.,  106  Mass.  467;  Nichols  v.  Smith,  115  Mass.  882;  Judsonn 
Western  R.  Co.,  4  Allen,  620,  Barron  v.  Mdredge,  100  Mass.  455;  St.  Loon 
R.  Co.  V,  Montgomery,  89  III.  885;  McDonald  v.  Western  R  Co.,  84  N.  Y. 
497;  O'NeiU  v.  New  York  CentraV.  etc.,  R.  Co.,  60  N.  Y.  138. 

But  see  Michaels  v.  New  York,  etc.,  R.  Co.,  80  N.  Y.  564. 

Company  Not  Liable  as  Common  Carrier  Until  Bill  of  Lading  is  CHTei. 
— Until  a  bill  of  lading  is  given  for  goods,  no  liability  can  be  said  to  attach 
as  a  common  carrier.  Custom  will  not  alter  this  rule.  Brown  v.  Atlanta 
ft  Au*  Line  R.  Co.,  18  Am.  ft  Eng.  R.  R.  Caa.  479;  Missouri  Bac.  &  Co^  A 
Ikmglass  ft  Sons,  16  Am.  ft  Eng,  R.  R.  Cas.  98. 


BlGHASDBOir 

Chioaoo  &  N.  "W.  Ry.  Co. 

(Advance  Case^  Winoonsin,  October  14,  1884.) 

A  railroad  company,  as  a  common  carrier,  and  independent  of  any  con- 
tract between  it  and  a  shipper,  is  not  liable  for  loss  and  expense  oocasiansd 
by  its  failure  to  have  cars  in  readiness  to  ship  live-stock  on  the  day  that  the 
snipper  notified  the  agent  of  the  company  he  would  tender  them  for  ship- 
ment, when  it  is  not  shown  that  the  notice  given  was  a  ''reasonable  notice" 
within  the  meaning  of  Rev.  St.  of  Wisconsin,  Sec.  1798,  or  what  the  genenl 
custom  of  the  company  as  to  receiving  and  shipping  live-stock 


Appeal  from  Circuit  Court,  Sauk  county. 

The  complaint  alleges,  in  effect,  the  incorporation  of  the  defend- 
ant nnder  tne  laws  of  this  State,  and  as  being  poseeesed  with  all 
the  privileges  of  railroad  companies,  and  subject  to  all  the  liabil- 
ities and  responsibilities  of  common  carriers  of  passengen  and 
freight ;  that  October  13th,  1882,  the  plaintiff,  being  a  resident  at 
Ableman,  in  Sank  county,  Wisconsin,  a  station  on  defeadanfs 
road,  and  there  engaged  in  the  business  of  buying  and  shipping 
stock  to  the  Chicago  market  for  sale,  and  being  taHj  apprised  bb 
to  the  state  of  the  market  at  Chicago  for  li/o&stocK  ana  prices, 

{)roceeded  to  bny  for  that  market  180  hogs  (three  car-loads),  to  be 
oaded  on  defendant's  cars  at  Ableman,  and  shipped  to  Chicago 
market ;  that  to  be  certain  abont  cars,  the  station  agent  at  Ableman, 
who  had  charge  of  such  n^iatters,  was  notified  about  three  days  ia 
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adTance,  and  he  informed  the  plaintiff  he  should  have  the  care  on 
the  following  Monday,  ready  to  load  Tuesday ;  and  the  plaintiff, 
having  no  notice  whatever  that  there  would  be  anv  trouble  in 
getting  said  cars,  and  relying  upon  the  duty  of  the  aefendant,  as 
a  common  carrier  of  freight,  to  furnish  cars  when  ordered  or 
requested  so  to  do  at  the  time  set,  and  the  assurance  of  said  agent 
that  said  cars  would  be  provided,  the  plaintiff  purchased  the  stock 
necessary  to  fill  said  cars,  to  wit,  180  hogs,  and  nad  the  same  in  the 
defendant's  stock-yards  at  said  station  readv  to  be  loaded  at  the 
time  set  and  agreed  upon,  and  was  there  reaay  to  load  the  same ; 
but  the  defendant,  disregarding  its  duty  in  the  premises  as  a  com- 
mon carrier  of  freight,  and  its  assurance  and  agreement  to  and 
with  the  plaintiff  that  said  cars  would  be  on  hand  at  the  time 
ordered,  neglected  and  refused  to  provide  said  cars  at  the  time 
appointed,  and  as  requested  and  promised,  for  several  days,  to  wit, 
about  four  days,  and  consequently  the  plaintiff  finally  arrived  at 
Chicago  with  said  stock  about  four  days  later  than  he  would  have 
done  had  said  cars  been  provided  as  ordered  and  agreed,  where- 
upon, by  reason  of  the  premises,  the  plaintiff  was  obliged  to  care 
for  and  feed  said  stock  for  several  days  more  than  he  ought  to  have 
been  obliged  to,  at  a  cost  of  $100 ;  and  was  also  great^  damaged 
by  the  difference  in  the  state  of  the  market  at  Cnicago,  whereby 
the  plaintiff  realized  $500  less  for  his  said  stock  than  he  otherwise 
would.  "Wherefore,  the  plaintiff  demanded  judgment  for  $600  and 
costs.  To  this  complaint  defendant  demurred,  on  the  ground  that 
it  did  not  state  facts  su£Scient  to  constitute  a  cause  of  action.  The 
demurrer  was  overruled,  with  leave  to  answer  on  the  merits,  and 
from  the  order  overruling  the  demurrer  this  appeal  is  brought. 

IaibIc  dh  PerrVj  for  respondent. 

W.  F,  VUas^  JOT  appellant. 

Cassoday,  J. — ^Whether  a  railway  company  is  under  the  same 
obligations  to  furnish  care  for,  and  receive,  safely  carry,  and  store 
live-stock  as  other  ordinary  inanimate  freight,  is  a  question  upon 
which  much  has  been  written,  and  some  divereity  of  opinion  has  been 
expressed.  It  is  not  necessary  here  to  analyze  the  adjudged  cases, 
nor  indicate  the  weight  of  reason  or  authority.  Betts  'y-Tarmere* 
L  &  T.  Co.,  21  Wis.  81,  was  an  action  for  injuries  caused  by  the 
carrier's  negligence  in  carrying  the  plaintiff's  cattle  in  a  car  with 
defective  and  imperfectly  fastened  doors,  which  were  thrown 
open  by  the  motion  of  the  care,  so  that  the  cattle  escaped.  The 
cattle  were  shipped  under  a  special  contract,  which,  among  other 
things,  provided  that  the  company  should  "  not  be  liable  for  loss  in 
jumping  from  the  care."  In  that  case,  Dixon,  C.  J.,  giving  the 
opinion  of  the  court,  said :  "  As  to  this  species  of  property,  we 
think  it  competent  for  the  carrier  to  contract  the  owner  shall 
MPnme  aU  rfskot-  damage^or  injury,  /rcm^iMkttimfer  canse^  hap- 
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pening  in  the  course  of  transportation."  See  also  C.  &  N.  "W.  E. 
Co.  V.  Van  Dresar,  22  Wis.  612 ;  Morrison  ^^  Phillips  &  Colby 
Constr.  Co.,  44  Wis.  405.  This  proposition  seems  to  cover  more 
gronnd  than  the  point  actually  decided  in  that  case,  but  the  Eng- 
fish  cases  cited  by  the  learned  Chief  Justice  seem  to  sustain  the 

nosition.  To  them  others  may  be  added.  McCance  v.  London 
.  W.  Ey.  Co.,  7  Hurl  &  N.  477 ;  Gannell  v.  Ford,  5  Law  T. 
(N.  S.)  604 ;  Eobinson  v.  Great  Western  Ry.  Co.,  35  L.  J.  C.  P. 
123 ;  Harrison  v.  London,  etc.,  Co.,  2  Best  &  S.  122 ;  Manchester 
V.  Brown,  60  Law  T:  Rep.  (N.  S.)  281.  But  there  are  cases  even 
in  England  which  seem  to  hold  a  contrary  doctrine.  McManns  v. 
Lancashire,  etc.,  Co.,  4  Hurl.  &  K.  327 ;  AUday  v.  Great  Western 
Ry.  Co.,  5  Best  &  S.  903 ;  Gregory  v.  West  Midland  Rv.  Co.,  2 
Huri  &  C.  Exch.  944 ;  Rooth  v,  ifortheaBtern  Ry.  Co.*  L  E.  2 
Exch.  173;  Doolan  v.  Directors,  L.  R.  2  App.  Cas.  792;  Moore  v. 
Great  S.  &  W.  Ry.  Co.,  L.  R.  10  Ir.  Com.  Law  65. 

Just  how  far  the  cases  cited  were  controlled  by  the  presence  or 
absence  of  local  statutes  is  not  necessary  here  to  determine.  Itis  well 
settled  that  a  carrier  of  ordinary  inanimate  freight  cannot  by  any 
agreement,  however  plain  and  explicit,  wholly  relieve  itself  from 
all  liability  whatsoever  resulting  from  its  own  negligence.  Black 
V.  Goodrich  Transp.  Co.,  55  Wis.  319.  Just  the  extent  that  a 
carrier  of  such  inanimate  freight  may  by  express  contract  exempt 
itself  from  liability  for  its  own  negligence  need  not  here  be  deter- 
mined. Certainly  there  is  a  broad  distinction  between  the  risks 
incident  to  the  carriage  of  such  ordinary  inanimate  freight,  and 
that  of  live  animals  having  instincts,  habits,  propensities,  wants, 
necessities  and  powers  of  locomotion.  Requisite  care  in  case  of 
the  transportation  of  such  live-stock,  therefore,  necessarily  implies 
food  and  water  periodically,  and  at  times  especial  care  and  shelter 
outside  the  vehicle  of  carriage.  All  these  things  would  require 
help,  appliances,  conveniences  and  extra  arrangements  not  requiMte 
in  the  ease  of  ordinary  inanimate  freight,  which  a  carrier  might 
be  unable  or  unwilling  to  furnish,  and  yet,  if  furnished  by  the 
owner  of  such  live-stock,  and  the  risk  incident  to  them  assnmed 
by  such  owner,  the  carrier  might  be  able  and  willing  to  undertake 
such  transportation.  And  yet,  with  all  reasonable  care,  it  wonld 
be  impossible  to  secure  at  all  times  absolute  safety  in  the  trans- 

Sortation  of  such  live  animals.  This  broad  distinction  between 
lat  class  of  freightage  and  ordinary  inanimate  freight  has  fre- 
quently been  observed  by  the  courts.  Blower  v.  Great  Western 
Ry.  Co.,  L.  R.  7  C.  P.  655 ;  Shir.  Lead.  Cas.  No.  22,  p.  50 ;  Clarke 
V.  Rochester,  etc.,  Ry.  Co.,  14  N.  Y.  570 ;  Penn  v.  BufFalo,  etc, 
Ry.  Co.,  49  N.  Y.  204 ;  Cragin  v.  New  York  Central  ]^.  Co.,  51 
N\  Y.  61 :  Holsapple  v.  Rome,  Watert.  &  Ogdensb.  R.  Co.,  3  Am. 
&  Eng.  Ky.  Cas.  486 ;  Smith  v.  New  B&ven,  etc.,  R  Co.,  12 
Allen^  581 ;  Evans  v.  Fitchburg  R.  Oo.,  Ill  Majas.  142 ;  Mchigao 
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S.  <fe  K  Ind.  R  Co.  v.  McDonoTigli,  21  Mich.  189 ;  Lake  Shore  & 
Michigan  Southern  R  Co.  v,  Perkins,  25  Mich.  329.  There  would 
certainly  eeem  to  be  no  good  reason  why  a  carrier  might  not  by 
express  contract  exempt  itself  from  damage  caused  wholly,  or  per- 
haps in  part,  by  the  instincts,  habits,  propensities,  wants,  necessities^ 
vices,  or  locomotion  of  such  animals.  Id.    As  to  injury  from  such 
causes,  the  conmion  law  liability  and  obligation  do  not  seem  to 
attach,  certainly  not  with  the  same  rigidity  as  they  do  to  ordinary 
inanimate  freight  Id,    Thus,  in  a  late  case  in  Minnesota,  it  is 
held  that  ^^  a  railroad  corporation  which  undertakes  to  transport 
live-stock  for  hire  for  such  persons  as  choose  to  employ  it,  assumes 
the   relation  of  a  common  carrier,  ^D^ih  such  modijications  of  the 
oom/mon  la/u)  hahUity  oi  carriers  as  arise  from  the  nature  of  the 
animals,  and  their  capacity  for  inflicting  injury  upon  themselyes 
and  upon  each  other."     Moulton  v,  St.  raul,  M.  &  M.  Ey.  Co.,  12 
Am.  &  Eng.  Ry.  Cas.  13.     To  these  things  may  well  be  added 
other  things  incident  to  liye-stock.     As  to  the  extent  to  which  a 
carrier  may  limit  its  liability  for  injury  caused  by  its  own  negli- 

S^nce,  see  the  yaluable  notes  to  Holsapple  v.  Rome,  Watert.  & 
gdensb.  E.  Co.,  3  Am.  &  Eng.  Ry.  Cas.  487,  and  Harrison  v. 
AGiBBOuri  Pacific  Ry.  Co.,  7  Am.  &  Eng.  Ry.  Cas.  382 ;  Peek  u 
North  Staffordshire  Ry.  Co.,  10  H.  L.  473 ;  Shir.  Lead.  Caa.  No. 
23^.  51. 

whether  the  common  law  liability  and  obligation  do  not  attach 
when  such  live-stock  has  been  receiyed  by  the  carrier  and  is  in  the 
coTunse  of  transportation,  and  the  cause  of  the  injury  is  wholly 
imconnected  with  such  live-stock,  and  in  no  way  traceable  to  the 
animal,  is  a  question  we  prefer  to  leave  open  for  future  considera- 
tion. Manifestly,  there  is  no  special  contract  here  alleged  in  the 
complaint.  True,  it  is  alleged  that  the  agent  was  notified,  and  that 
he  informed  the  plaintiff  that  he  sboula  have  the  cars  on  the  day 
named ;  but  there  are  no  sufficient  alle^tions  to  constitute  any 
mutual  obligations  or  binding  contract.  This  is  frankly  admitted 
by  the  learned  counsel  for  the  plaintiff.  Since  the  action  is  not 
based  upon  contract,  the  plaintiff  must  recover,  if  at  all,  by  reason 
of  the  defendant's  liability  as  a  common  carrier,  upon  mere  notice 
to  furnish  cars  and  a  reaainess  to  ship  at  the  time  notified.  Did 
such  notice  and  readiness  to  ship  create  such  liability  ?  We  have 
seen  that  a  carrier  of  live-stock  may,  to  at  least  a  certain  extent, 
limit  its  liability.  Whether  the  defendant  was  accustomed  to  so 
limit  its  liability  or  to  carry  all ,  live-stock  tendered  upon  notice, 
without  restriction,  does  not  appear  from  the  record.  If  it  was 
accustomed  to  so  limit,  and  the  limitation  was  legal,  it  should,  at 
least,  have  been  so  alleged,  together  with  an  offer  to  comply  with 
the  customary  restriction.  If  it  was  accustomed  to  carry  all  live- 
stock offered  iipon  notice  and  tender,  and  without  restriction,  then 
it  would  be  difficult  to  see  upon  what  ground  it  could  discriminate 
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i^ainst,  by  refusing  to  do  for  him  what  it  was  constantly  in  the 
habit  of  doing  for  others. 

Bnt  the  dimculty  here  is  that  the  plaintiff  has  failed  to  allege 
facts  snfBcient  to  bring  his  case  within  the  rule  suggested.  He  haa 
not  only  failed   to  allege  any  such  custom  or  holding  out  on  the 
part  of  the  defendant,  but  nas  failed  to  allege  the  racts  requisite 
to  create  liability  for  failure  to  furnish   cars  for  the  carriage  of 
ordinary  inanimate  freight.     The  statutory  requisition  is,  that 
"every  railroad  corporation  shall,  upon  reasonable  notice,  whfn> 
within  its  power  to  do  so,  furnish  suitable  ears  to  any  persbn 
applying  therefor  for  the  transportation  of  freight."     Kev.  St, 
Sec.  1798.  Here  the  complaint  is  silent  as  to  the  notice  given  being' 
a  "  reasonable  "  notice  within  the  meaning  of  the  statute.     It  may 
possibly  be  inferred,  as  urged  by  counsel,  from  the  alleged  aasur- 
ance  of  the  agent,  that  the  cars  would  be  ready  on  the  day  named; 
but  still  the  complaint  lacks  the  essential  allegation  that  it  was  at 
the  time  within  the  power  of  the  defendant  to  "  furnish  suitable 
cars "  on  the  day  named.     For  the  reasons  given,  the  demurrer 
should  have  been  sustained,  with  leave  to  the  plaintiff  to  amend 
his  complaint 

The  order  of  the  circuit  court  is  reversed,  and  the  cause  is 
remanded  for  further  proceedings  according  to  law. 

* 

In  England,  Carriers  of  Live-Stock  not  Liable  as  Common  Carriers.— 
In  the  English  courts  carriers  of  live-stock  are  not  considered  to  be  commoii 
carriers,  and  are  not  held  aocountable  as  such.  McManus  v,  Lancashire,  etc., 
B.  Co.,  2  H.  &  N.  698;  Same  t;.  Same,  4  H.  &  N.  828;  Palmer  v.  Grand  Junc- 
tion R.  Co.,  4  M.  &  W.  749;  Paddington  v.  South  Wales  R.  Co.,  88  Eng.  L.  & 
Eq.  482;  Carr  t;.  Lancashire,  etc.,  R.  Co.,  4  H.  &  N.  828;  Kendall  v.  London 
B.  Co.,  L.  R.  7  Exch.  878. 

Law  in  Michigan. — In  Michigan,  carriers  of  live-«tock  are  not  held  to  the 
liabihty  of  common  carriers.  Michigan  R.  Co.  v,  McDonough,  21  Mich.  If&'t 
Lake  Shore  &  M.  a  R.  Co.  v.  Perkins,  25  Mich.  829,  overmling  Michigan,  etc., 
R.  Co.  V.  Hall,  6  Mich.  248,  and  Great  Western  R.  Co.  v.  Hawkins,  18  Mich. 
427. 

Law  in  Kentnekjr  and  Tennessee. — In  Kentucky  and  Tennessee,  canieis 
of  live-stock  are  not  insurers,  though  if  an  injury  occurs  to  an  animal  en 
route,  the  prima  fade  presumption  is  that  the  accident  has  been  occasianed 
by  the  fault  of  the  company.  Louisville,  etc.,-  R.  Co.  v,  Hedger,  9  Bush. 
645;  Baker  v.  Louisville  &  N.  R.  Co.,  10  Lea  (Tenn.),  804;  Baker  &  Stratton 
t;.  Louisville  &  N.  R.  Co.,  10  Lea  (Tenn.),  804;  B.  c,  16  Am.  &  Eng.  B.  & 
Cas.  149. 

Carriers  of  Liye-Stock  Generally  Held  Liable  in  United  States  as  Com- 
mon Carriers. — In  the  United  States  courts  and  in  most  of  the  States,  how- 
ever, railroad  companies  are  held  to  the  full  liabilities  of  common  carrieiB 
when  transporting  live-stock,  except  that  they  are  not  liable  for  any  damage 
or  loss  growing  out  of  the  vicious  propensities  of  the  animals  themaelTeB. 

United  States  Gonrls.— Michigan  Central  R.  Co.  v.  Myrick,9  Am.  &  Bog. 
R.  R.  Cas.  25. 

Alabama. — South  Alabama,  etc.,  R.  Co.  v.  Henlein,  53  Ala.  606 

California.— Agnew  v.  The  Contra  Costa,  27  Cal.  425. 

Georgia.— East  Tenn.,  etc.,  R.  Co.  v.  Whittle,  27  Ga.  585. 

Illinois.— Ohio,  etc.,  R.  Co.  v.  Dunbar,  20  HI.  628;  St  Louis,  etc,  B.  Go. 
V.  Dorman,  72  111.  504. 
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InAlaiUL— Lake  Shore,  IL  a  &  R.  Go.  v.  Bennett,  6  Am.  &  Eng.  E.  B. 

IOTrm.--Gemian  v.  Ghioago,  eta,  B.  Co.,  88  Iowa  127;  McCoy  v.  Eeokuk» 
eiic.,  R.  Ga,  44  Iowa 424. 

Kansas. — Kansas,  etc,  B.  Ck>.  v.  Reynolds,  8  Kans.  828;  Kans.,  etc.,  R. 
Co.  V.  l^ichoIlB,  9  Kans.  286. 

liDuislana.— Peters  v.  New  Orleans,  O.  &  St.  N.  R.  Co.,  16  La.  Ann. 


KasBaeimsetts.— Smith  v.  New  Haven,  etc,  R.  Co.,  12  Allen  581;  Evans  v. 
Fltehborg  R.  Co.,  Ill  Mass.  142. 

Kliuiegota.— Monlton  et  al.  v.  St.  Pftnl,  M.  &  M.  R.  Co.,  12  Am.  &  Eng.  R. 
B.  Gas.  18. 

KlBsfssippi.— Chicago.  St.  L.  &  N.  O.  R.  Co.  v.  Abelo,  60  Miss.  1017. 

Kissonri.— Clark  v.  St.  Louis,  K  C.  &  N.  R.  Co..  64  Mo.  440. 

Nebraska.— Atchison,  T.  &  S.  F.  R.  Co.  v.  Washburn,  5  Neb.  117. 

New  Hampshire.— Rexford  v.  Smith,  52  N.  H.  855. 

New  York.— Cramn  v.  New  York,  etc.,  R.  Co.,  61  N.  Y.  61;  Penn.  v.  Buf- 
falo, etc..  R.  Ca,  49  N.  Y.  204;  Harris  v.  Northern,  etc.,  R.  Co.,  20  N.  Y. 
888:  Mynard  v,  Binghamton  &  N.  Y.  R.  Co.,  71  N.  Y.  180;  Holsapple  v. 
Borne.  W.  A;  O.  R.  Co.,  8  Am.  &  Eng.  R  R.  Cas.  487. 

OUo.— Wilson  t;.  Hamilton,  4  Omo  St.  722;  Welsh  v.  Pittsburgh,  etc,  R. 
R.  Co.,  to  Ohio  St.  66. 

PennsTlyanla. — Ritz  v.  Penna.  R  Co.,  8  Phila.  82;  Powell  v.  Penna.  R. 
&.  Co.,  82  Pa.  St.  414. 

South  Ciirolina.— Bamberg  v.  South  Carolina  R  Co.,  9  S.  C,  61. 

Termont— Kimball  v.  RuUand,  etc,  R  Co.,  26  Vt  247. 

We^t  Yiririnla.— Maslin  v.  Baltimore  &  Ohio  R  Co..  14  West  Va.  180. 

Wisconsin.— Morrison  v.  Phillips  &  Colby  Construction  Co..  44  Wise  405. 

Contracts  to  Furnish  Cars  to  Forward  Ltye-Stock.— As  to  the  constnio- 
tioii  of  contracts  ou  the  part  of  a  railroad  company  to  furnish  rollingnstook 
to  forward  cattle  by  a  certain  time,  and  as  to  the  liability  of  the  company 
under  such  contracts,  see  the  following  authorities :  PIiUh.,  W.  &  B.  R  Co. 
V.  Lehman,  6  Am.  &  Eng.  R  R  Cas.  194;  Harrison  v.  Missouri  Pacific  R 
Co.,  7  Am.  &  Eng.  R  R  Gas.  882;  Ayres  et  al,  v.  Chicago  &  N.  W.  R  Co., 
16  Am.  So  Eng.  R  R.  Cas.  171;  Richardson  v,  Chicago  A;  N.  W.  R  Cc,  16 
Am.  &  Eng.  R  R  Cas.  172. 


QUABBIEB 
V. 

Baltimobb  &  Ohio  B.  K.  Co. 

(20  West  Virginia  Reports,  424.) 

The  Baltimore  &  Ohio  Railroad  Co.  has,  by  the  legislature  of  West  Vir- 
sinia,  become  a  domestic  corporation  in  that  State.  A  suit  instituted  against 
ft  by  a  citizen  in  the  State  court  cannot,  therefore,  be  remoTed  into  the 
United  States  court. 

A  circuit  court  does  not  err  in  refusing  to  remove  a  cause  to  the  Circuit 
Court  of  the  United  States,  where  no  bond  is  filed  other  than  an  incomplete 
(me  haying  no  penalty  named  therein. 

When  a  married  woman  brings  an  action  for  loss  of  her  own  property, 
and  it  does  not  appear  upon  the  face  of  the  declaration  that  she  is  a  married 
woman,  the  question  of  ner  right  to  maintain  the  action  can  only  be  raised 
byplea,  and  not  by  motion  to  exclude  the  evidence. 

naintiif  deliyered  to  a  servant  of  a  railroad  companv,  who  had  frequent^ 
shipped  goods  for  her  before,  a  basket  of  clothes  for  transportion.     Bio 
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stated  that  h^  had  shipped  the  basket,  but  neither  the  plamtiff  nor  anr  one 
for  her  ever  reoeiTed  it.    Held,  that  the  plaintiff  was  entitled  to  rooover 
from  the  company  whatever  she  proved  the  basket  to  be  worth. 
Interest  runs  from  the  date  of  judgment  and  not  from  the  date  of  yeidict 

Wbit  of  error  and  superaedeas  to  a  judgment  of  the  Municipal 
Court  of  Wheeling,  rendered  on  the  14th  day  of  January,  1880, 
in  an  action  in  said  court  therein  pending,  wherein  Mair  D.  Qnar- 
rier  was  plaintiff,  and  the  Baltimore  &  Ohio  Railroad  Company 
was  defendant,  allowed  upon  the  petition  of  said  company. 

Daniel  Lamh  and  Henry  M,  Russell^  for  plaintiff  m  error. 

Caldwell  it  OaldweU^  for  defendant  in  error. 

The  Baltimore  &  Ohio  Railroad  Company  is  a  resident  corpora- 
tion of  West  Virginia.  B.  &  O.  R  R.  Co.  v.  GaUahue,  12  Gratt 
655;  Gotihoni  -v.  Supervisors,  1  W.  Va.  R.  308;  Supervisors  Mar- 
shall Co.  v.  B.  &  O.  R.  R.  Co.,  3  W.  Va.  R  319;  State  «. 
B.  &  O.  R  R  Co.,  15  W.  Va.  362;  Mahany  v.  Kephart,  15  ¥. 
Va.  R.  609 ;  B.  &  O.  R  R  Co.  v,  Wightman,  29  Gratt  431. 

Defendant  in  error  being  a  married  woman  had  a  right  to  sne 
at  law.  Stockton  v,  Farley,  10  W.  Va,  R  ITS ;  Duress  v.  Horn- 
effer,  15  Wis.  195;  Faddish  v.  Woollomes,  10  Kans.  89;  Jones  i?. 
Jones,  19  Iowa,  236  and  243  ;  Kramer  v.  Conger,  16  Iowa,  437, 
438 ;  Radford  v.  Carwile,  13  W.  V.  660. 

Johnson,  J. — The  plaintiff  brought  her  suit  in  trespass  on  the  caae 
on  the  10th  day  of  June,  1879,  in  the  Municipal  Court  of  Wheeling 
against  the  defendant,  claiming  $600  for  the  loss  of  certain  cloUi- 
ing  described  in  tlie  declaration.  She  claimed  that  the  dothing 
was  shipped  from  Deer  Park  Hotel,  which  was  owned  and  kept 
by  defendant,  over  the  defendant's  road,  to  her  home  in  Wheel- 
ing, and  lost  by  said  defendant.  The  declaration  was  in  the  usual 
form.  The  defendant  demurred  to  the  declaration  and  each  coimt 
thereof,  assigning  no  grounds  of  demurrer ;  and  the  court  seeing 
none  overruled  said  demurrer,  and  defendant  entered  a  plea  oi 
not  guilty.  At  the  same  term  defendant  filed  its  petition  prsjiDg 
a  removgd  of  the  caBe  to  the  Circuit  Court  of  the  United  States; 
but  the  bond  filed  with  the  paper  was  informal  and  deficient,  hav- 
ing no  penalty  named  therein.  This  defect,  however,  was  not 
noticed  at  the  time.  The  court  refused  to  enter  an  order  to 
remove  the  case,  and  the  defendant  excepted. 

The  defendant  also  demurred  to  the  declaration,  which  demurrer 
was  overruled  by  the  court.  On  the  23d  day  of  December,  IST^? 
the  case  was  tried  before  a  jury  ;  and  after  the  jury  had  heard  the 
evidence,  the  defendant  demurred  thereto,  in  which  demurrer  the 
plaintiff  joined  ;  and  subject  to  the  demurrer  to  the  evidence  the 
jury  rendered  a  vei'dict  in  favor  of  the  plaintiff  for  $58tW 
principal  and  interest 
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On  the  11th  day  of  Jannarj,  1880,  the  court,  having  maturely 
considered  the  demurrer  to  evidence,  decided  in  favo^  of  the 

Slain  tiff,  and  entered  a  judgment  for  the  said  amount  of  $584.97 
amages,  as  assessed  by  the  jury,  with  interest  thereon  from  ike 
^Zd  Say  of  December^  1879. 

To  this  iudgment  a  writ  of  error  and  av^persedeas  was  granted. 
The  eviaence,  which  is  all  certified,  shows  that  the  plamtiflEwas 
a  married  woman,  the  wife  of  Hullihen  Quarrier,  and  was  livinc 
-with  her  husband ;  that  the  goods  lost  consisted  of  her  own  personiu 
i^earing  apparel ;  that  at  the  time  of  her  loss  she  was  boarding  at 
Deer  Park  Hotel,  which  hotel  was  at  the  time  owned  and  kept  by  the 
defendant ;  that  the  loss  occurred  in  August,  1874 ;  that  she  was, 
"while  boarding  at  the  hotel,  in  the  habit  every  week  of  sending 
by  the  defendant's  road  to  her  home  in  Wheeling,  to  her  laun- 
dress, a  basket  containing  her  clothing,  for  the  purpose  of  having 
them  laundried ;  that  on  the  24th  of  August  of  that  year  she  gave 
her  basket  of  clothing  as  usual  to  the  porter  to  have  it  sent  to 
Wheeling ;  that  she  sent  to  the  office  on  that  day,  as  she  had  been 
doing,  for  a  tag  to  mark  it,  and  received  the  tag,  and  put  it  on  the 
basket  marked,  locked  the  basket  and  put  it  in  the  hands  of  one 
of  the  porters  of  the  hotel,  who  had  always  taken  it  from  her,  and 
saw  him  take  it  out  of  the  room  ;  that  she  saw  the  basket  put  on 
the  wagon  which  was  used  for  the  purpose  of  carrying  packages 
for  the  guests  of  tlie  hotel ;  that  her  packages  were  sent  ofE  on 
this  wagon  and  brought  back  on  it ;  that  she  never  saw  the  basket 
afterwards.  She  proved  the  contents  of  the  basket,  and  testified 
that  they  were  worth  the  amount  found  by  the  jury.  The  basket 
was  directed  to  H.  Quarrier,  Wheeling,  W.  Va.  She  says  that 
she  tried  to  take  the  testimony  of  tne  porter,  whose  name  was 
King,  and  who  took  the  basket  away ;  but  "  they  got  him  away." 
On  cross-examination,  she  said  that  the  tag  sent  her  from  the 
office,  which  she  put  on  the  basket,  had  on  it  "  B.  &  O.  R.  E.  Co., 
Deer  Park  Hotel,  and  was  the  same  kind  they  had  given  her  on 
other  occasions  when  she  had  sent  the  basket  to  Wheeling.  She 
got  the  basket  ready,  and  saw  it  start  in  time  to  catch  tne  train 
west.  After  it  had  gone,  she  met  the  porter,  who  said  :  "  I  got 
your  basket  off  all  safe,  Mrs.  Quarrier."  ^o  objection  was  made  to 
the  last  answer.  She  sent  the  basket  to  Wheeling  every  week  she 
was  at  Deer  Park  that  summer,  and  also  every  week  she  was  there 
the  summer  before. 

Another  witness,  Thomas  Dickson,  an  employ6  of  the  defendant 
at  WheeUng,  testified  that  Mr.  Quarrier  inquired  for  the  basket, 
and  he  had  heard  that  a  basket  was  lost.  It  was  his  dutv  to 
deliver  such  package ;  if  it  had  been  received,  he  would  nave 
delivered  it. 

Henry  R.  Brown  was  a  drayman  in  Wheeling.  He  went  to  the 
Baltimore  &  Ohio  Railroad  depot  to  receive  a  basket  for  Mr. 
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Qnanier,  but  did  not  find  it  He  had  on  former  occasions  hand- 
led the  basket  more  than  once.  He  went  a  nnmber  of  times  for 
the  basket  at  Mr.  Quarrier's  request,  but  could  not  get  it. 

This  was  substantially  all  the  evidence  in  the  case.  The  defend- 
ant moved  to  exclude  tne  entire  testimony  of  Mary  D.  Quarrier, 
which  motion  was  overruled,  and  defendant  excepted.  Defendant 
thereupon  moved  the  court  to  exclude  all  testimony  of  the  said 
Mary  D.  Quarrier,  the  plaintiff,  which  referred  to  the  value  of  the 
contents  of  the  basket  alleged  to  be  lost.  The  court  overruled  the 
motion,  and  defendant  again  excepted. 

The  first  error  assigned  is  the  refusal  of  the  court  on  petition 
of  defendant  to  remove  the  case  to  the  Circuit  Court  of  the 
United  States.  This  was  not  error,  for  the  reasons  assigned  in  P., 
W.  &  Ky.  R.  E.  Co.  v.  B.  &  O.  R.  R.  Co.,  17  W.  Va.  812 ;  s.  a 
10  Am.  &  Eng.  R.  R.  Cas.  444 ;  and  Henen  v.  Same,  Id,  881 ; 
8,  c.  9  Am.  &  Eng.  R  R  Cas.  496. 

Even  had  the  case  under  the  law  been  removable,  the  court  did 
not  err  in  refusing  the  prayer  of  the  petition,  because  no  bond  as 
required  by  law  was  filed,  the  paper  filed  as  a  bond,  being  incom- 
plete, having  no  penalty  named  tnerein. 

The  next  error  assigned  is  tlie  overruling  of  the  demurrer  to  the 
declaration  and  each  count  thereof.  No  ground  of  demurrer  was 
assigned  in  the  court  below,  and  none  is  here  assigned,  and  this 
court,  perceiving  no  objection  to  the  declaration,  the  demnrrerwas 
properly  overruled. 

It  is  also  assigned  as  error,  that  the  court  refused  to  exclude  the 
plaintiff's  testimony,  and  also  refused  to  strike  out  that  portion 
thereof  which  related  to  the  value  of  the  goods  alleged  to  have 
been  lost.  This,  counsel  say  in  the  assignment  of  error,  is  intended 
to  raise  the  question  whether,  in  a  case  Uke  this,  a  married  woman 
can  maintain  a  suit  at  law  to  recover  the  value  of  her  own  pro- 
perty lost  by  the  defendant.  If  any  doubt  existed  as  to  the  right 
of  IVlrs.  Quarrier  to  maintain  this  action,  the  question  of  her  right 
to  sue  could  not  be  raised  by  a  motion  to  exclude  her  evidence, 
in  which  it  appears  that  she  is  a  married  woman.  Such  a  question 
could  only  have  been  raised  by  plea.  1  Chitty  PL  465  and  cases  ^ 
dted. 

The  last  assignment  of  error  is,  that  the  court  gave  judgment 
on  the  demurrer  in  favor  of  tlie  plaintiff.  It  appears  from  the 
evidence  that  tlie  basket  of  clothing  was  delivered  to  a  servant  of 
the  defendant  to  be  shipped  over  its  road  to  Wheeling;  that  this 
servant  was  the  same  person  who  had  repeatedly  shipped  it  for 
her,  and  who  said  on  this  occasion  that  he  hadshippea  it  for  her; 
that  neither  she  nor  any  one  for  her  ever  received  it ;  and  tba.tits 
contents  were  worth  all  she  recovered  in  the  judgment  Accord- 
ing  to  the  principles  decided  in  Fowler  v.  B.  &  O.  R.  E.  Co.;  18 
W.  Va. ;  8.  c.  8  Am.  &  Eng.  E.  E.  Cas.  480  ;  and  McGraw  -o-saine, 
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id. ;  8.  a  9  Am.  &  Eng.  B.  R  Cae.  188^  and  other  cases  decided 
by  lidfi  court  on  the  same  sabject,  the  judgment  in  this  case  was 
^warranted  by  the  evidence.  The  court  erred  in  giving  interest 
from  the  date  of  verdict  instead  of  from  date  of  judgment ;  but, 
88  it  only  amounts  to  a  few  dollars,  the  judgment  will  not  be 
reversed  for  that  reason,  but  in  that  respect  will  be  here  cor- 
rected and  affirmed  with  costs  and  thirty  dollars  damages  according 
to  la^w. 

Judgment  affirmed. 

Jviifldietion.— For  a  fnU  treatment  of  the  question  of  oitiEexiship  and 
mriadiction  laiaed  in  the  principal  case,  see  note  to  Texas  Pacific  By.  Ca  v. 
McAlister,  12  Am.  &  Eng.  B.  R.  Gas.  289. 

See  also  Home  v,  Boston  &  M.  B.  Co.,  12  Am.  &  Eng.  B.  B.  Cas.  287,  and 
Memphis  ACR.  Co.  v.  Alabama,  18  Am.  A  Eng.  B.  £  Gas,  172,  which  are 
to  tl&e  same  effect  as  the  principal  case. 
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V. 

OUDEWELL. 

(89  Arkanaaa  Beporis,  4S7,) 

A.  sned  a  railroad  company  for  the  loss  of  goods.  The  company  pleaded 
lliat  at  the  time  the  goods  were  transported  it  was  not  engaged  in  the  carry- 
ing business,  its  road  not  being  fully  opened  for  traffic,  and  that  its  servants 
were  not  authorized  to  contract  for  tneir  carriage.  The  evidence  showed  that 
the  Toad  was  in  process  of  construction :  the  company  had  no  agent  at  the 
■lation  where  the  goods  were  received,  but  it  was  in  the  habit  of  carrying 
Cor  pay  goods  and  passengers  on  flat  cars  in  a  construction  train  over  the 
oompleted  part  of  the  road ;  that  the  conductor  received  the  goods  properly 
marked,  and  at  the  terminus  they  were  delivered  to  a  stranger  by  mistake, 
and  thereby  lost  to  the  owner.    Hddf  that  the  company  was  liable. 

A  carrier  is  liable  for  goods  lost  by  misdelivery,  whether  the  misdelivery 
OOcoTS  by  mistake,  or  by  fraud  or  impositions  practiced  upon  it. 

Appeal  from  Desha  Circnit  Conrt 

Z.  A.  PmdaUj  for  appellant. 

TUe  railroad  was  not  at  the  time  a  common  carrier ;  it  was  in 
process  of  constmction ;  it  had  no  agents  authorized  to  receive  or 
contract  for  freight;  it  ran  no  trains.  The  employes  of  the  con- 
tractors uflii^  the  construction  train  had  no  authori^  to  bind  the 
company.  There  was  no  agreement  or  undertaking  by  any  one  to 
forward  the  freight  to  Collierville,  Tenn. 

The  fact  that  WiUard,  a  passenger  on  the  train,  was  enabled  to 
claim,  tag  and  ship  the  freight  to  Hickman,  was  the  proximate 
tesolt  of  the  carelessness  of  the  shipper  in  delivering  the  freight 
to  an  unauthorized  person  without  any  bill  of  lading  or  contract* 

Argues  upon  the  mstructions. 

M(Kfii/n  ok  Ma/rtvn^  for  appellee. 
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Appellant  received  goods  from  all  who  had  them  for  shipment^ 
and  cnarged  for  transporting  them,  and  hence  was  a  cooimon  car* 
rier.  F.  &  M.  Bank  v.  Ct.  F.  Co.,  23  Ohio  St.  186 ;  Fish  v.  Chap 
man,  2  Kellv,  349,  363.  It  makes  no  difierenee  how  they  wk« 
shipped,  in  box  or  flat  cars,  the  liabilities  the  same.  'N.  J.  Ej. «?. 
Penn,  3  Dutcher,  100  ;  Kedfield  Liw  of  Ry.,  vol.  2,  168. 

Cite,  in  favor  of  the  correctness  of  the  instructions,  Redfield  on 
Ry.,  vol.  2,  p.  47 ;  111.  Cent.  Ry.  v.  Johnson,  34  HI.  389 ;  Mich. 
S.  &  N.  Ry.  V.  Day,  20  111.  375 ;  Northern  R.  Co.  v.  Fitching  R. 
Co.,  6  Allen,  254 ;  Knox  v.  Rivers,  14  Ala.  249,  261. 

The  contract  was  to  ship  through  to  CoUierville,  and  there  was  no 
exemption  from  Uability  beyond  its  own  line.  Even  if  it  had  con- 
tracted for  non-liability  beyond  its  line,  it  would  be  against  public 
policy  to  allow  it  to  contract  for  exemption  from  liability  far 
losses  happening  from  the  negligence  of  its  own  employes.  R. 
\  Co.  V.  Lockwoo3,  17  Wall.  357;  Bank  of  Ky.  ^^  Adams  Ex.  Co., 
8  Otto,  174. 

There  was  an  express  contract  to  deliver  at  CoUierville.  Nevill 
V.  Smith,  49  Vt.  255. 

Smith,  J. — Glidewell  sued  the  railroad  company  for  the  Talne 
of  certain  goods  which  it  had  undertaken  to  carry,  but  had  neg- 
ligently deuvered  the  same  to  a  stranger,  whereby  tliey  were  lost 
to  the  plaintiff.  The  principal  defence  was,  that  the  company  waB 
not  at  that  time  engaged  in  the  carrying  business,  its  road  not  yet 
being  fully  open  for  traffic,  and  that  its  servants  were  not  author- 
ized to  make  contracts  for  the  carriage  of  goods. 

The  evidence  tended  to  show  that  the  plaintiff  had  caused  to  he 
delivered  to  the  defeiidant  at  Trippe,  one  of  its  stations,  three 
large  boxes  containing  wearing  apparel  and  household  goods,  and 
marked  W.  M.  G.,  CoUierville,  Tenn. ;  that  the  railroad  was  in  . 
process  of  construction,  and  only  construction  trains,  composed  of 
flat  cars,  were  run  to  Trippe,  and  the  company  had  no  lociil  agent 
there.     But  upon  such  trams  it  was  in  the  habit  of  transporting 
persons  and  property,  making  charges  and  exacting  payment  for 
its  services."    The  conductor  received  the  goods  in  question  with- 
out objection,  and  they  were  carried  safely  to  Arkansas  City,  the 
eastern  terminus  of  defendant's  road.     On  arrival  there,  freight 
charges  were  demanded  and  received  of  one  Milliard,  a  passenger 
on  the  same  train,  who  was  going  to  Hickman,  Kentucky.    'H® 
railroad  agent  supposed  that  ne  was  the  owner,  and  he  paid  the  . 
charges  under  the  misapprehension  that  they  were  demanded  on 
account  of  three  trunks  he  had  with  liim,  or  because  it  was  neces- 
sary in  order  to  get  possession  of  his  own  baggage.     However,  he 
afterwards  distinctly  informed  Outlaw,  the  company's  agent  at 
Arkansas  City,  that  the  three  boxes  did  not  belong  to  li&,  ^^ 
separated  them  from  his  goods.    He  employed  the  company's 
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apent  to  superintend  the  shipment  of  his  goods  to  Hickman,  and 
tEe  three  boxes  were  put  aboard  the  steamboat  as  part  of  them, 
tlie  xoistake  not  being  discovered  nntil  they  reached  Hickman. 
Xlieii  Milliard  directed  the  clerk  of  the  wharf -boat  to  re-ship  the 
ttree  boxes  to  Arkansas  City,  bnt  the  boat  refused  to  carry  them 
bac^  unless  the  freight  on  them  was  prepaid.  The  clerk  then 
"wrrote  to  Outlaw  that  the  boxes  were  at  Hickman  and  subject  to 
liis  orders ;  but  Outlaw  disclaimed  aU  knowledge  of  them.  They 
iwrere  burned  shortly  afterwards  upon  the  wharf-boat. 

The  caj3e  was  submitted  to  a  juiy  under  appropriate  instructions, 
and  they  returned  a  verdict  for  the  plaintiff. 

The  aefendant,  by  reception  of  the  goods  under  the  circum- 
stances above  stated,  incurred  the  responsibility  of  a  common  car- 
rier.    It  undertook,  for  a  reasonable  reward,  to  carry  the  goods 
from  Trippe  to  the  eastern  end  of  its  line.     It  was  not  bound  to 
forward  them  to  Collierville.     For,  although  a  railroad  company 
Baay  by  contract,  express  or  implied,  bind  itself  to  transport  per- 
sons or  property  beyond  the  line  of  its  own  road,  yet  no  special 
contract  of  that  tenor  and  effect  is  here  shown,  and  none  will  be 
implied,  as  it  was  not  within  the  scope  of  the  conductor's  apparent 
authority.    Kaihoad  Co.  v.  Pratt,  22  Wall.  124 ;  Perkins  v.  P.  S. 
&  P.  E.  R.  Co.,  47  Me.  595 ;  Lock  Co.  v.  Eaih-oad,  48  N.  H.  355 ; 
Grover  ife  Baker  Sewing  Machine  Co.  v.  Mo.  P.  Ey.  Co.,  70  Mo. 
672. 

But  the  carrier's  duty  is  not  alone  to -carry  safely,  but  also  to 
deliver  safely.    He  delivers  goods  at  his  peril.     To  deliver  them 
to  any  other  than  the  rightful  owner  is  a  violation  of  his  contract, 
which  the  law  treats  as  equivalent  to  a  conversion.     Nor  is  a  mis- 
delivery excused  because  it  was  an  innocent  mistake,  or  the  result 
of  a  fraud  or  imposition  practiced  upon  the  carrier.     Stephenson 
V.  Hart.  4  Bing.  486 ;  Duff  v.  Budd,  3  Brod.  &  Bing.  177 ;  Deverue 
V.  Barclay,  2  B.  cfe  Aid.  702 ;  Powers  v.  Myers,  26  Wend.  591 
McEnter  v.  N.  J.  Steamboat  Co.,  45  N.  Y.  34 ;  Price  v.  O.  &  S 
Ry.  Co.,  50  ib.  213 ;  Winslow  v.  V.  &  M.  R.  Co.,  42  Vt.  700 
Meyer  V.  C.  &  N.  W.  Ry.  Co.,  24  Wis.  566;  Am.  Express  v 
Fletcher,  25  Ind.  492 ;  Jeffersonville  R.  Co.  v.  Cotton,  29  tb.  498 
Lou.  Ex.  Co.  V.  Cook,  44  Ala.  468 ;  Houston  R.  Co.  v.  Adams, 
49  Texas,  748.    Here  the  delivery  was  to  a  stranger,  under  circum- 
stances of  negligence. 

Nor  is  the  company  discharged  from  liability  because  Glidewell 
did  not,  in  person,  or  by  his  agent,  claim  the  goods  at  the  end  of 
the  transit,  nor  because  the  consignee  was  unknown.  It  should  have 
stored  the  ^oods  in  its  depot,  giving  the  party  entitled  a  reasonable 
time  to  calT  for  and  identify  them.  Or  perhaps  it  might  have 
freed  itself  from  further  responsibiHtv  in  the  matter^  by  deposit. 
Ing  the  goods,  for  and  on  account  of  the  true  owner,  in  the  ware- 
houfle  of  another,  or  in  some  other  place  where  they  would  be 
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reasonabl J  safe  aud  free  from  in  jury.     Stoiy  on  Bailments,  Sth 
ed.  pp.  543,  545 ;  Blnmenthal  v.  Brainard,  38  Yt.  402 ;  Fuk  «. 
Newton,  1  Denio,  45. 
Affirmed. 

Liability  for  MisdeliTery.— When  a  carrier  miadeliTerB  goods,  he  h 
responsible  to  the  same  extent  as  though  he  had  failed  to  deUver  ^em 
altogether.  Winslow,  Ward  &  Co.  v,  Vermont  &  Mass.  B.  Ca,  42  Y t  700; 
Roeenfield  v.  Express  Co.,  1  Woods,  181;  Hawkins  v.  HofEman,  6  Hill,  Stt; 
Hall  V.  Boston  &  Worcester  R.  Co.,  14  Allen,  849;  Southern  Exmees  Go.  v, 
Dickson,  94  U.  S.  549;  Forbes  v  Boston,  etc.,  R.  Ca,  9  Am  &  ^Ejig.  E  & 
Cas  76., 

False  Personation  of  Consignee.— it  is  immaterial  that  the  carrier  m^ 
have  been  deceived  by  fraud  or  forgery  as  to  the  identity  of  the  condgnfle. 
He  is  in  such  case  equally  liable.  Winslow,  Ward  &  Co.  v.  Vt  &  Man.  BL 
R.  Co..  43  Vt.  700;  Houston  &  T.  C.  R.  Co.  v.  Adams,  49  Tex.  748;  Yiner  «. 
New  York,  Alex.  &  G.  Co.,  50  N.  Y.  28;  American  Merchants'  Union 
Exchange  Co.  v.  Miller.  78  HI.  224;  Price  v.  Oswego  &  Syracuse  R.  Co.,  50 
N.  Y.  218. 

But  see  Bush  v.  St.  Louis,  etc.,  R.  Co.,  8  Mo.  App.  62;  Teneyck  r.  Hairifl^ 
47  ni.  268;  Edmunds  v.  Merchants'  I>bpatch  Trans.  Co.,  16  Am.  ft  Bng.  E 
R.  Cas.  25a 


Coup 
Wabash,  St.  L.  &  P.  Ey.  Oo. 

{Advance  Ccue,  Michigan,  January  28,  1885.) 

A  railroad  company  that  contracts  with  a  circus  proprietor  as  a  hirer,  and 
not  as  a  common  carrier,  to  furnish  men  and  motive  power  to  traiispoit  his 
circus  in  special  cars  owned  by  him,  said  cars  to  be  operated  under  ttke  man- 
agement, direction,  orders  and  control  of  the  said  proprietor,  or  bis  agent, 
and  by  means  of  said  employes  as  his  agents,  but  to  run  according  to  the 
rules,  regulations  and  time-tables  of  the  company,  from  a  point  desienatad 
to  certain  other  points,  at  greatly  reduced  rates,  with  the  privilege  of  stop- 
ping at  places  and  times  stated  to  give  exhibitions,  is  not  liable  as  a  oonunon 
carrier,  and  may  stipulate  for  exemption  from  responsibility  for  damagM 
caused  by  the  negligence  of  its  servants  while  in  this  special  empl<^7m0nt. 

Ebbob  to  Wayne. 

Grijm,  DtcktnsoThy  Thwrher  <&  Soamer  and  Hewry  it.  Chme^i 
for  plaintiff. 

Alfred  Rv^aeUj  for  defendant  and  appellant 

Campbell,  J. — Plaintiff,  who  ifiacircne  proprietor,  sued  defend- 
ant aa  a  carrier  for  injuries  to  cars  and  equipments,  and  to  per" 
sons  and  animalfl,  caused  by  a  collision  of  two  trains  made  up  of  hi^ 
circus  cars  while  in  transit  through  lUinois.  The  court  below  lielii 
defendant  to  the  common  law  liability,  of  a  common  camef)  and 
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held  there  was  no  avoiding  liability  by  reason  of  a  special  contract 
nnder  which  the  transportation  was  directed.  The  principal  ques- 
tions raised  on  the  trial  arose  out  of  discussions  concerning  the 
nature  of  defendant's  employment,  and  questions  of  damage. 
Some  other  points  also  appeared.  In  the  view  which  we  take  of 
the  case,  the  former  becomes  more  important,  and  will  be  first  con- 
sidered. Plaintifi  had  a  krge  circus  property,  including  horses, 
wild  animals,  and  various  paraphernalia,  with  tents  and  appliances 
for  exhibition.  He  owned  special  cars,  fitted  up  for  flie  car- 
riage of  performers  and  property,  in  which  the  whole  concern  was 
moved  from  place  to  place  for  exhibition. 

The  def  enoant  company  has  an  organized  connection,  under  the 
same  name,  with  railways  running  between  Detroit  and  St.  Louis, 
through  Indiana  and  Illinois.   On  the  25th  of  July,  1882,  a  written 
contract  was  made  at  St  Louis  by  defendant's  proper  agent,  with 
plaintiff,  to  the  following  effect :    Defendant  was  to  fmnish  men 
and  motive  power  to  transport  the  circus  by  train  of  one  or  more 
divisions,  consisting  of  twelve  fiat,  six  stock,  one  elephant,  one 
bagga^and  three  passenger  coaches,  beiuff  in  all  twenty-three 
cars,  &om  Cairo  to  Detroit,  with  privilege  of  stopping  for  exhibi- 
tion at  three  places  named,  fixing  the  time  of  stiu*ting  from  each 
place  of  exhibition,  leaving  Cairo  August  19th ;  Delphi,  August 
21st ;  Columbia  City,  August  22d ;  e^biting  at  Detroit,  August 
23d ;  and  then  to  be  carried  over  to  the  Great  Western  Transfer 
line  boats.    Plaintiff  was  to  furnish  his  own  cars,  and  two  from 
another  company  at  Cairo,  in  good  condition  and  running  order. 
It  was  agreed  that  '^  for  the  use  of  the  said  machinery,  -motive 
power  and  men,  and  the  above  enumerated  privileges,  plaintiff 
should  pay  $400  for  the  run  to  Delphi,  $175  to  Colombia  City, 
and  $225  to  Detroit,  each  sum  to  be  paid  before  leaving  each  point 
of  departure."     It  was  farther  expressly  stipulated  that  the  agree- 
ment was  not  made  with  defendant  as  a  carrier,  but  merely  ^*  as 
a  hirer  of  said  machinery,  motive  power  and  ri^ht  of  way,  and  the 
men  to  move  and  work  the  same ;  the  same  to  be  operated  under 
the  management,  direction,  ordeis  and  control  of  said  party  of  the 
second  part  (plaintiff)  or  his  agent,  as  in  his  possession,  and  by 
means  of  said  employ^  as  his  agents,  but  to  run  according  to  the 
rules,  Ibegnlations  and  time-tables  of  the  said  party  of  the  first  part." 
The  contract  further  provided  that  defendant  should  not  be  respon- 
able  for  damage  by  want  of  care  in  the  running  of  the  cars,  or 
otherwise,  and  for  stipulated  damages  in  case  of  any  liability.     It 
also  provided  for  transporting  free  on  its  passenger  trains  two 
advertising  cars  and  advertising  material. 

The  plaintiff's  cars  were  made  up  in  two  trains  at  Cairo,  and 
divided  to  suit  instructions.  The  testimony  tended  to  prove  that 
two  cars  were  added  to  the  forward  train  by  order  of  plaintiff's 
agent,  but  in  the  view  we  take,  the  question  who  did  it  is  not  im- 
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portant.     The  forward  train  was  for  some  cause,  on  which  there 
was  room  for  ar^ment,  brought  to  a  stand-still  and  run  into  by  the 
other  train,  ana  considerabk  damage    done    by    the    coUisiozL 
Defendant  insisted  that  plaintiff  made  out  no  case  for  recovery, 
and  that  the  contract  exempted  it.     Plaintiff  claimed,  and  the 
court  below  held,  the  exemption  incompetent.     Unless  this  under- 
taking was  one  entered  into  by  the  defendant  as  a  common  carrier, 
there  is  very  little  room  for  controversy.     The  price  was  shown  to 
be  only  ten  per  cent  of  the  rates  charged  for  carriage,  and  the 
whole  arrangement  waa  peculiar.     If  it  was  not  a  contract  of  com- 
mon carriage,  we  need  not  consider  how  far  in  that  character  con- 
tracts of  exemption  from  liability  may  extend.     In  our  view  it 
was  in  no  sense  a  common  carrier's  contract  if  it  involved  any 
principle  of  the  law  of  carriers  at  all.     The  business  of  common 
carriage,  while  it  prevents  any  right  to  refuse  the  carriage  of  prop- 
erty such  as  is  generally  carried,  implies,  especially  on  railroads, 
that  the  business  will  be  done  on  trains  made  up  by  the  carrier  and 
running  on  their  own  time.     It  is  never  the  duty  of  a  carrier,  as 
such,  to  make  up  special  trains  on  demand,  or  to  drive  such  trains 
made  up  entirely  by  other  persons  or  by  their  cars. 

It  is  not  important  now  to  consider  how  far,  except  as  to  owners 
of  goods  in  the  cars  forwarded,  the  reception  of  cars,  loaded  or 
unloaded,  involves  the  responsibihty  of  carriers,  as  to  the  owners 
of  the  cars,  as  such.     The  duty  to  receive  cars  of  other  persons, 
when  existing,  is  usually  fixed  by  the  railroad  laws,  and  not  by  the 
common  law.     But  it  is  not  incuml>ent  on  companies,  in  their  dnty 
as  common  carriers,  to  move  such  cars  except  in  their  own  routine. 
They  are  not  obliged  to  accept  and  run  them  at  all  times  and  season^ 
and  not  in  the  ordinary  course  of  business.     The  contract  l)efore  us 
involves  very  few  things  ordinarily  undertaken  by  carriers.    The 
trains  were  to  be  made  up  entirely  of  cars  which  belonged  to  plain- 
tifE,  and  which  the  defendant  neither  loaded  nor  prepared,  and 
into  the  arraiigement  of  which,  and  the  stowing  and  placing  of 
their  contents,  defendant  had  no  power  to  meddle.    The  ears  con- 
tained horses  which  were  entirely  under  control  of  plaintiff,  and 
which,  under  any  circumstances,  may  involve  special  risks.   They 
contained  an  elephant,  which  might  very  easily  involve  difficulty, 
especially  in   case  of  accident.     They   contained  wild  animals, 
which  defendant's  men  could  not  handle,  and  which  might  also 
become  troublesome  and  dangerous.     It  has  always  been  held  that 
it  is  not  incumbent  on  carriers  to  assume  the  buraen  and  lisb  of 
such  carriage.     The  trains  were  not  to  be  run  at  the  option  of  tie 
defendant,  out  had  short  routes  and  special  stoppages,  and  were 
to  be  run  on  some  part  of  the  road  chiefly  during  the  night  Their 
were  to  wait  over  tor  exhibitions,  and  the  times  were  fixed  with 
reference  to  these  exhibitions,  and  not  to' suit  the  defendant's  con- 
venience. There  was  also  a  divided  authority,  so  that  while  defend- 
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ant'^  men  were  to  attend  to  the  moving  of  the  trains,  they  had 
nothing  to  do  with  loading  and  unloading  cars,  and  had  no  right 
of  access  or  regulation  in  the  cars  themselyes. 

It  cannot  be  claimed  on  any  legal  principle  that  plaintifi  could, 
as  a  matter  of  right,  call  upon  defendant  to  move  his  trains  under 
snch  circumstances  and  on  such  conditions,  and  if  he  could  not,  then 
he  could  only  do' so  on  such  terms  as  defendant  saw  fit  to  accept. 
It  ^was  perfectly  legal  and  proper,  for  the  greatly  reduced  price, 
and  -with  the  risks  and  trouble  arising  out  oi  movmg  peculiar  cars 
and  peculiar  contents  on  special  excursions  and  stoppages,  to  stipu- 
late   for  exemption  from  responsibility  for  consequences  which 
might  follow  from  carelessness  of  their  servants  while  in  this  spe- 
cial employment.     How  far,  in  the  absence  of  contract,  they  would 
he  liable  in  such  a  mixed  employment,  where  plaintiff's  men,  as 
well  as  their  own,  had  duties  to  perform  connected  with  the  move- 
ment and  arrangement  of  the  business,  we  need  not  consider.     It 
is  a  misnomer  to  speak  of  such  an  arrangement  as  an  agreement 
for  carriage  at  all.     It  is  substantially  similar  to  the  business  of 
towring  vessels,  which  had  never  been  treated  as  carriage.     It  is, 
although  on  a  larger  scale,  analogous  to  the  business  of  furnishing 
horses  and  drivers  to  private  carriages.     ^Vllatever  may  be  the  lia- 
bility to  third  persons  who  are  injured  by  carriages  or  trains,  the 
carriage  owner  cannot  hold  the  persons  he  employs  to  draw  his 
vehicles  as  carriers.    We  had  before  us  a  case  somewhat  resenil)ling 
this  in  more  or  less  of  its  features  in  Mann  v.  Wliite  River  Log  & 
Booniing  Co.,  46  Mich.  38,  where  it  was  sought  to  make  a  carrier's 
liability  attach  to  log-driving,  which  we  held,  was  not  permissible. 
All  of  these  special  undertakings  have  peculiar  features  of  their 
own,  but  they  cannot  be  brought  within  the  range  of  common 
carriage.     It  is  therefore  needless  to  discuss  the  other  questions  in 
the  case,  which  involve  several  rulings  open  to  criticism.     We 
thiak  the  defendant  was  not  liable  in  the  action,  and  it  should 
have  been  taken  from  the  jury,  and  a  verdict  ordered  of  no  cause 
of  action.     The  judgment  must  be  reversed,   and  a  new  trial 
granted. 
The  other  justices  concurred. 


ATomsoH  &  N.  R.  C!o. 

V.   , 

Mttj.er. 
06  Nebnuha  B^ftorU,  661.) 


The  statute  of  limitatioiis,  as  a  defence  to  an  action,  must  be  plsaded,  or 
H  will  be  considered  as  waived  by  the  defendant. 
18  A.  &  £.  B.  Gas.— 86. 
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•  A  role  or  custom  adopted  by  a  railroad  oompany  conoemio^ito  oonfcnMsli 
with  ii»  patrons  for  the  transportation  of  grain,  cannot  operate  upon  those 
of  its  patrons  who  have  no  knowledge  oi  the  existence  of  sach  rule,  and 
such  persons  will  not  be  legally  boona  theireby. 

When  a  carrier  offers  to  carry  the  goods  of  a  shipper  for  a  certain  price 
per  car-load,  and  the  shipper  accepts  sach  offer  and  ships  the  goods  there- 
under, the  carrier  is  bound  thereby,  and  cannot  be  heard  to  saj  he  will  not 
abide  by  its  terms ;  and  if  a  greater  sum  is  retained  by  the  earner  upon  sale 
of  the  goods,  it  will  be  required  to  respond  to  the  shipi>er  for  sut-h  excvsa. 

If,  in  an  action  upon  a  contract,  fair  andlegiJ  upon  its  face,  is  is  claimed 
by  the  defendant  that  the  contract  is  void  as  being  illegal  and  against  pub- 
lic policy,  such  illegality  must  be  pleaded,  or  it  will  be  disregarded  by  the 
«ourt  in  which  such  action  is  pending. 

Error  from  Eichardsoii  countjr. 
Marquette  <&  Deweese^  for  plaintifE. 
Frank  Ma/rtin^  for  defendant. 

Reese,  J. — The  allegations  of  the  petition  of  the  defendant  in 
error,  filed  in  the  district  court,  were,  in  substance,  that  the 
defendant  (plaintiff  in  error)  was  a  common  carrier,  and  engaged 
in  carrying  freights,  etc.,  from  Falls  City,  Nebraska,  to  At(mifiOii, 
Kansas,  and  vanous  other  points ;  that  the  plaintiff  (defendant  id 
error),  with  one  George  L.  Moore,  was  engaged  in  the  business  of 
buying  and  selling  grain  at  Falls  City,  ana  shipping  the  same  over 
the  road  and  in  the  cars  of  plaintiff  m  error  during  the  years  1877 
and  1878,  and  that  on  the  15th  day  of  March,  1877,  the  plaintifi 
and  defendant  entered  into  a  contract  by  which  it  was  agreed  that 
the  plaintiff  in  error  was  to  carry  the  com  of  the  defendant  in 
error  in  car-load  lots  from  Falls  City,  Nebraska,  to  Atchison, 
Kansas,  at  the  rate  of  twenty-two  doDars  per  car-load  of  24,000 
*  pounds  or  less ;  that,  in  pursuance  of  this  contract,  Miller  &  Moore 
shipped  over  the  road  of  plaintiff  in  error  to  Atchison  175  car- 
loads of  com,  and  that  plaintiff  in  error  collected  and  retained  out 
of  the  proceeds  of  the  corn  so  shipped  the  sum  of  twenty-five  dol- 
lars per  car-load,  and  agreed  to  pay  the  said  Miller  &  Moore  Ae 
difference  between  the  amount  agreed  upon  and  the  amount  so 
retained,  but  had  failed  so  to  do  upon  demand  ;  that  the  firm  of 
Miller  &  Moore  was  dissolved  in  the  year  1878,  and  this  claiui 
transferred  to  Miller,  the  plaintiff  below.  To  this  petition  a  gen- 
eral demurrer  was  filed  by  plaintiff  in  error,  which  was  overruled 
by  the  district  court,  whereupon  plaintiff  in  error  answered, 
aomitting  the  corporate  existence  of  defendant,  but  denying  all 
other  allegations  of  the  petition.  A  trial  was  had,  which  resulted 
in:  a  verdict  and  judgment  in  favor  of  the  plaintiff  below.  The 
plaintiff  in  error  now  brings  the  cause  into  this  court  by  proceedings 
ip  error. 

The  proof  taken  upon  the  trial  shows  that  on  the  18th  day  oi 
March,  1877,  the  general  freight  agent  of  the  plaintiff  in  enor 
wrote  and  sent  by  mail  to  the  &m  of  Miller  &  Moore  the  f  ollowiDg: 
letter : 
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"  Atchison,  Kansas,  March  18,  1877. 
"  JifiUer  (6  Moore,  FaUa  Cit/y,  Neb. — Gents  :  I  have  instructed 
our  agent  to  char^  twenty-two  dollars  for  24,000  or  less  of  com 
on  all  of  your  business,  Falls  City  to  Atchison. 

"  Yours  truly, 

'^  J.  E.  Utt." 

lUCiller  ife  Moore  then  began  shipping  corn  under  this  agreement, 
the  freight  bills  being  made  out  accoraingly.  Shortly  afterwards, 
the  defendant  in  error  was  in  the  office  of  plaintifc  in  error  at 
Palls  City,  and  in  looking  over  the  books  of  plaintiff  in  error  he 
discovered  that  a  higher  rate  was  being  charged  for  the  transporta- 
tion, this  higher  rate  being  the  tariff  rate  of  the  railroad  company. 
He  inquirea  of  the  agent  the  cause  of  this,  and  was  informed  by 
him  that  the  bills  had  been  returned  to  him  corrected  so  as  to  con- 
form to  the  higher  rate,  and  that  he  had  "  telegraphed  down  and 
wanted  to  know  how  it  was  his  bills  were  sent  back  corrected  at 
regular  rates,"  and  that  XJtt  had  informed  him  (the  agent)  "  it  was  all 
right,  and  Miller  &  Moore  could  draw  the  difference  in  rebate — 
in  the  form  of  rebate."  Miller  &  Moore  continued  to  ship  com 
until  about  120  car-loads  were  shipped,  when  the  firm  of  Miller  & 
Moore  was  dissolved.  Upon  demand  by  Miller  for  the  amoimt 
dne  him  from  plaintiff  in  error,  payment  was  refused,  whereupon 
he  commenced  this  suit  for  its  recovery. 

The  first  question  presented  by  plaintiff  in  error  in  its  brief  is 
that  a  part  of  the  shipments  were  made  more  than  four  jrears  prior 
to  the  commencement  of  the  action,  and  that  the  clami,  to  that 
extent,  if  any  ever  existed,  was  barred  by  the  statute  of  Umita- 
tions.  This  question  cannot  be  considered  here,  for  the  reason 
that  no  issue  of  this  character  is  raised  by  the  pleadings.  "  The 
benefit  of  the  statute,  like  any  other  personal  privilege,  mm  be 
waived,  and  will  be  unless  pleaded."  Taylor  v.  Oourtnay,  15  Neb. 
196  ;  Maxw.  PL  &  Pr.  (1883),  79. 

It  is  claimed  by  plaintiff  in  error  that  the  district  court  erred  in 
refusing  to  instruct  the  jury  that,  under  the  evidence  in  the  case, 
the  contract,  if  any  existed,  would  expire  at  the  end  of  the  year 
in  which  it  was  made.  The  plaintiff  in  error  introduced  testimony 
on  the  trial  tending  to  show  that  it  was  a  rule  or  custom  of  the 
company  that  all  contracts  like  the  one  involved  in  this  case  ter- 
minated with  the  year  in  which  they  were  entered  into.  This  was 
shown  by  other  shippers  who  had  like  contracts,  and  by  the  officers 
and  agents  of  the  company ;  but  no  proof  was  offered  which  in 
any  degree  tended  to  show  that  defendant  in  error  or  Moore  had 
any  knowledge  of  such  custom.  But,  on  the  contrary,  it  was 
affirmatively  Siown  by  him,  not  only  that  he  had  no  such  knowl- 
edge, but  that  his  clailn  had  been  recognized  by  plaintiff  in  error 
as  a  valid  claim,  and  he  had  been  assured  by  its  omcers  and  agents 
that  it  would  be  paid.    K  such  a  custom  existed,  it  could  not  be* 
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claimed  to  bind  those  who  had  no  knowledge  of  it,  nor  conld  it 
be  held  to  bind  any  one  if  waived  by  the  party  making  the  rule. 
The  conrt  did  not  err  in  refusing  the  instruction. 

It  is  next  claimed  by  plaintiff  in  error  that  the  letter  introduced 
in  evidence  did  not  amount  to  a  contract.     Standing  alone,  it  is 
evident  it  does  not,  yet,  when  taken  in  connection  with  the  other 
facts  in  the  case,  it  is  equally  clear  that  the  letter  forms  a  part  of  a 
contract  which  existed  as  soon  as  accepted  and  performed  by 
defendant  in  error.     Briefly  stated,  it  amounts  to  this :  Plaintifiin 
error,  by  its  duly  authorized  agent,  says  to  defendant  in  error, 
"  You  can  ship  over  our  road  for  twenty-two  dollars  per  car,  and 
I  have  so  instructed  our  agent  at  your  station."     The  defendant 
in  error  enters  upon  the  performance  of  the  offered  contract,  and 
so  notifies  plaintiff  in  error.     When  he  suggests  that  the  contract 
is  being  violated  by  higher  charges,  he  is  informed  that  "it  is  all 
right,"  and  he  can  draw  the  difference  in  the  "  form  of  a  rebate," 
and  the  performance  of  the  contract  is  continued  by  both  parries 
It  was,  perhaps,  terminable  at  the  option  of  either  party,  but 
neither  one  saw  proper  to  tenninate  it.     It  must  not  be  forptten 
that  the  contract  was  executed  by  both  of  the  parties  to  it,  and 
this  action  was  brought  for  the  purpose  of  recovering  that  which 
was  due  defendant  in  error  by  virtue  of  his  fulfillment  of  it,  and 
that  which  was  wrongfully  withheld  by  plaintiff  in  error.  The  CJtfes 
cited  by  plaintiff  in  error  were  actions  for  damages  for  the  non- 
fulfillment of  contracts  to  furnish  or  transport  property ;  but  had 
these  contracts  been  executed,  we  apprehend  the  holding  would 
have  been  different.     The   next  point  presented  by  plaintiff  in 
error  is,  that  if  the  theory  of  defendant  in  error  is  true,  then  the 
contract  was  against  public  policy,  and  is  void.     This  question  is 
not  presented  by  the  issues  m  the  case.     It  is  well  settlea  that  the 
illegality  of  a  contract,  if  relied  upon  as  a  defence,  must  be  pleaded. 
Bamett  v.  Glossop,  3  Dowl.  625 ;  s.  o.  1  Bing.  N.  C.  633 ;  Dick- 
son V.  Burk,  6  Ark.  412  ;  Stannard  v.  McOarty,  1  Morris  (Iowa), 
124 ;  Huston  v.  WilKams,  3  Blackf .  170 ;  Suit  ^.  "Woodhall,  116 
Mass.  647 ;  Cummins  v.  Barkalow,  4  Keys  (K  Y.),  614;  s.  c.  1 
Abb.  App.  Dec.  479 ;  U.  S.  v.  Sawyer,  1  Gdl,  C.  C.  87;  Chambeff 
V.  Games,  2  Greene  (Iowa),  320 ;  1  Chit  PL  276 ;  2  Chit  Tl 
608,  607. 

The  judgment  of  the  district  court  is  afi&imed. 
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Babtlbtt 
PrrrsBUBOH,  Cinoinnati  &  St.  Louis  Kailwat  Co. 

(94  Indiana  Reports,  281.) 

Where  it  appears  b^  the  record  that  a  pleading  was  found  to  be  untrue, 
the  Supreme  Court  wili  not  consider  whether  there  was  eri'or  in  overruling 
flb  demurrer  to  it. 

Where  a  complaint  against  a  common  carrier  of  goods,  for  failure  to 
deliver  goods  promptly,  counts  upon  a  mere  common  law  liability,  and  the 
evidence  shows  that  the  goods  were  received  under  a  special  written  con- 
tract, the  variance  is  fatal,  and  in  such  case  the  overruhng  of  a  demurrer 
to  an  answer  is  a  harmless  error. 

The  common  law  liability  of  a  common  carrier  may  be  limited  by  special 
contract,  except  such  as  results  from  the  carrier's  negligence. 

Suit  by  a  shipper  against  a  railroad  company,  on  a  special  contract  for 
the  shipment  of  live  hogs,  whereby  the  shipper  in  terms  asBumed  the  risk 
of  delay  in  transportation.  It  was  alleged  m  the  complaint  that,  before 
entering  into  the  contract,  riots  existed,  huidering  the  movement  of  freight, 
of  the  extent  of  which  the  shipper,  bein^  ignorant,  applied  to  the  agent  of 
the  defendant  at  L.  to  ieam  if  ihe  defendant  would  ship  live  hogs  thence  to 
East  Liberty,  notwithstanding  the  riots;  that  the  defendant,  knowing  the 
extent  of  the  riots,  by  its  agent,  handed  to  the  plaintiff  a  copy  of  a  general 
order  of  the  defendant  authorizing  its  agents  to  receive  and  forward  such 
prox)erty,  whereupon  the  special  contract  was  entered  into  and  the  hogs 
shipped  for  East  Lil)erty  under  it;  that  upon  reaching  Columbus,  Ohio,  they 
-were  stopi>ed  by  reason  of  riots,  and  delayed  ten  days,  unloaded,  kept  in 
unhealthy  pens,  whereby  they  died,  lost  weight,  etc.  Another  paragraph 
differed  only  in  averring  that  the  defendant's  employ^  abandoned  the  train, 
and  were  engaged  m  the  riot,  in  consequence  of  a  reduction  of  their  wages. 
Another  was  also  similar,  save  that  it  was  silent  as  to  the  general  order  to 
receive  and  ship  buch  property  and  as  to  the  riots,  averring  a  failure  to 
deliver  the  hogs  at  East  Liberty  within  a  i^easonable  time;  that  there  was 
ten  days'  delay  at  Columbus,  whereby,  etc.  Answer :  1.  That  on  arrival  at 
Colnmhus  there  was  a  riot  at  East  Liberty  beyond  the  power  of  the  author- 
ities  to  suppress,  destroying  the  defendant's  railroad,  depots  and  cars,  mak- 
ing it  impossible  safely  to  take  the  hogs  to  East  Liberty;  that  the  delay  at 
Columbus  was  necessary  during  the  riot;  that  the  defendant's  servants  were 
not  engaged  in  the  riot;  that  the  hogs  were  properly  unloaded  and  cared 
for  at  Columbus;  that  they  died  from  disease  contracted  before  delivery  for 
shipment;  and  that  there  was  no  riot  when  they  were  received  for  shipment. 
2.  That  by  reason  of  riot,  not  by  defendant's  employ^,  it  was  unsafe  at  the 
time  to  carry  beyond  Columbus;  that  within  twenty-four  hours  after  the 
riot  ceased,  the  hogs  were  deUvered  at  East  Liberty;  that  at  Columbus  they 
were  unloaded  and  cared  for  by  the  plaintiff;  that  those  which  died  were 
diseased  when  shipped.  8.  Sune  as  the  second,  with  the  averment  that 
there  was  no  negligence  of  the  defendant. 

Hdd,  that  each  paragraph  of  the  answer  was  good,  showing  that  the  delay 
was  not  caused  by  any  negligence  of  the  defendant. 

Unless  there  be  a  motion  below  for  judgment  on  the  jury's  answers  to  inter- 
rogatories, notwithstanding  the  general  verdict,  no  question  concerning  the 
right  to  such  judgment  can  arise  in  the  Supreme  Court. 

The  rejection  of  admissible  evidence,  whidi  it  is  clear  would  not  have 
ohaoged  the  result,  is  a  harmless  error. 
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Eeom  the  Heniy  Circuit  Court. 
Jf .  JK  ForJenerAoT  appellant. 

.;:  H.  MeOett,  K  H.  Bvmdy,  W.  D.  FauOce  and  J.  L.  Supe^ 
for  appellee. 

Hammond,  J. — ^This  was  an  action  by  the  appellant  against  the 
appellee  to  recover  damages  occasioned  by  delay  in  the  shipment 
01  nogs  from  Lewisville,  fliis  State,  to  East  Liberty,  Pennsylvania. 
The  complaint  was  in  six  paragraphs ;  the  answer  was  in  fifteen 
peragrapns,  of  which  the  nrst  ana  tenth  were  general  denials. 
There  was  a  reply  in  denial  and  also  by  affirmative  paragraphs.  A 
trial  by  jury  resmted  in  a  verdict  for  tne  appellee-  Judgment  was 
rendered  on  the  verdict  over  the  appellant's  motion  for  a  new  trial 
and  exceptions.  The  consideration  oi  aUeged  errors  will  be  confined 
to  those  discussed  in  the  appellant's  briei. 

The  appellant  demurred  for  the  want  of  facts  to  each  of  the 
special  paragraphs  of  answer.  The  demurrer  was  sustained  to  the 
second,  third  and  fourth  paragraphs,  and  overruled  as  to  the  others. 
Complaint  is  made  as  to  the  overruling  of  the  demurrer  to  the 
fifth,  eighth,  ninth,  eleventh,  thirteenth  and  fourteenth  paragraphs 
of  the  answer.  The  jury,  in  answer  to  interrogatories,  found  spe- 
cially that  the  facts  reued  upon  as  a  defence  in  the  fifth  and 
eleventh  paragraphs  of  answer  were  not  true.  This  rendered  the 
overruling  of  the  demurrer  to  those  paragraphs  harmless,  even  if 
such  ruling  was  erroneous.  A  party  nas  no  ground  of  complaint 
to  the  overruling  of  his  demurrer  to  a  pleacQng  if  upon  trial  it 
affirmatively  appears  from  the  record  that  the  pleading  was  fonnd 
not  to  be  true.     State,  etc.,  v,  Julian,  93  Ind.  292. 

The  first  paragraph  of  the  appellant's  complaint  alleged  that,  on 
July  2l8t,  1877,  the  appellant  delivered  to  the  appellee,  a  common 
carrier,  265  head  of  hogs  at  Lewisville,  to  be  transported  and  delir- 
ered  to  the  appellant  at  East  Liberty,  within  a  reasonable  time; 
that  appellee  failed  to  do  this,  but  carried  the  hogs  to  Columbus, 
Ohio,  an  intermediate  station,  and  there  delayed  and  kept  them 
in  pens  in  unhealthy  places  for  twelve  days,  whereby  fifty-eight 
diea  and  the  remainder  shrank  in  weight,  etc.,  to  the  appellant's 
damage,  etc.  The  ninth  paragraph  of  answer  was  addressed 
to  the  first  paragraph  of  tne  complaint.  The  first  paragraph  of 
the  complaint,  as  will  be  observed,  was  based  upon  tne  appelleea 
liability  as  a  common  carrier,  and  not  upon  any  written  con- 
tract. But  it  was  shown  in  evidence,  and  specially  found  bj 
the  jury,  as  a  fact  in  their  answers  to  interrogatories,  that  the 
shipment  of  appellant's  hogs  was  made  imder  three  written 
contracts.  It  is  settled  by  the  decisions  of  this  court,  that  where 
suit  is  brought  against  a  common  carrier  to  recover  damag^ 
for  the  non-delivery  of  goods  received  by  it  for  carriage,  and 
the  complaint  merely  alleges  a  breach  of  the  common  law  duty 
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of  such  carrier,  f  the  evidence  shows  that  the  goods  were  received 
for  carriage  under  a  special  written  contract,  which  was  not 
declared  upon,  the  variance  is  fatal  and  the  plaintiff  cannot  recover. 
Indianapolis,  etc.,  B.  R.  Oo.  v.  Bemmy,  13  Ind.  518;  Jefferson- 
ville,  etc.,  R.  R.  Oo.  v.  Worland^^  60  Ind.  339 ;  Lake  Shore,  etc.,  R. 
"WT.  Oo.  V.  Bennett,  89  Ind.  457 ;  Hall  v.  Pennsylvania  Co.,  90 
Ind.  459 ;  s.  c,  16  Am.  &  Eng.  R.  R.  Oas.  165.  As  the  appellant 
oould  not,  in  any  event,  under  the  evidence,  have  recoverea  upon 
the  first  paragraph  of  his  complamt,  the  overruling  of  a  demurrer 
to  an  answer  thereto  was  an  error,  if  any,  which  did  the  appellant 
no  harm. 

The  eighth  paragraph  of  the  answer  was  addressed  to  the  first, 
fourth,  fifth  and  sixth  paragraphs  of  the  complaint.  So  far  as  it 
was  intended  as  an  answer  to  uie  first  paragraph  of  the  complaint, 
it  is  disposed  of  by  what  is  said  above  respecting  the  ninth  para- 
graph of  answer.  The  thirteenth  and  fourteenth  paragraphs  of 
answer  were  directed  to  the  fourth,  fifth  and  sixth  paragraphs  of 
the  complaint. 

The  fourth  paragraph  of  the  complaint  charges  that,  prior  to  the 
shipment  of  tne  nogs,  riots  existed  on  the  appellee's  road,  inter- 
fermg  with  the  movement  of  freight,  and  the  appellant,  being 
imorant  of  their  extent,  applied  to  the  appellee's  agent  at  Lewis- 
viUe,  on  July  21st,  1877,  to  ascertain  if  the  appellee  would  ship 
hiB  hogs  from  that  place  to  East  Liberty,  notwithstanding  said 
riots,  and  that  the  appellee,  knowing  the  extent  of  said  riots,  deliv- 
ered, by  its  agent,  to  the  appellant  a  copy  of  a  general  order  of  the 
appellee  addressed  to  its  agents  as  follows : 

"Richmond,  Ind.,  July  20th,  1877. 
**  All  Agents — ^Tou  can  now  receive  and  forward  stock  and 
perishable  freight  for  Pan-Handle  and  East  via  P.  R.  R. 

(Signed)     "  J.  F.  Miller." 

It  ifl  averred  that,  upon  receiving  the  above  order,  the  appellant^ 
by  his  agent,  Thomas  W .  Hall,  executed  to  the  appellee  the  fol- 
lowing written  agreement : 

'^  The  undersigned  hereby  contracts,  a^ees  and  binds  himself^ 
and  for  the  owners  of  the  stock  shipped  in  cars  Nos.  5171,  4371, 
5041,  on  the  P.,  C.  &  St.  L.  R.  R.,  at  Lewisville,  Indiana,  station^ 
on  the  2l8t  day  of  July,  1877,  to  be  transported  to  East  Liberty  by 
the  Pittsburgh,  Cincinnati  &  St.  Louis  Railway  Company,  in  con- 
sideration oi  the  said  company  agreeing  to  transport  tlie  said  stock 
at  the  special  rates  and  conditions  given  in  local  tariff,  to  load, 
unload,  feed,  water  and  attend  to  the  stock  himself ;  and  having 
examined  the  cars,  to  assume  all  risks  of  transportation,  both  as  to 
the  stock  and  the  individual  who  may  travel  with  such  stock  to 
attend  to  it,  being  all  risks  arising  from  any  defect  in  the  body  of 
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the  cars,  imperfect  doors  and  fastenings,  overloading,  or  from 
vicious  and  restive  animals,  delays,  and  au  risk  of  the  escape  and 
robbery  of  any  portion  of  said  stock,  or  of  loss  or  damage  from 
any  other  cause  or  thing  not  resulting  from  defective  trucks, 
wheels  or  axles.  And  it  is  hereby  acknowledged  that  24,000 
pounds  is  the  maximum  weight  allowed  by  the  railroad  company 
to  be  loaded  in  any  one  car.  It  is  agreed  that  the  company  shafi 
not  be  responsible  for  any  delays  at  terminal  points,  nor  for  delajs 
at  points  where  stock  is  to  be  delivered  to  connecting  lines,  caused 
by  their  refusal  or  inability  to  receive  it,  after  a  tcn<fer  of  deliveiy 
has  been  made  by  this  company.  Signed  at  Lewisville,  this  2l5t 
day  of  July,  1877. 

"  Witness :     J.  B.  Gukkin, 
"  T.  W.  Hau." 

It  is  averred  that  on  the  faith  of  the  said  order  the  appellant 
shipped  205  hogs  under  said  contract ;  that  the  appellee  did  not 
carry  the  hoir>*  to  East  Liberty  within  a  reasonable  time,  but  trans- 
ported them  to  Columbus,  where  they  were  stopped  by  the  riots, 
unloaded,  j)laced  in  unhealthy  pens,  and  there  kept  for  twelve  day« 
by  the  appellee,  being  ten  days  longer  than  usual,  whereby  sixty 
01  the  hogs  died,  and  others  lost  in  weight,  etc. 

The  fifth  paragraph  of  the  complaint  is  the  same  as  the  fourth, 
with  the  additional  averments,  tnat  at  Columbus  the  appellee's 
employes  abandoned  the  train  and  uncoupled  the  cars;  that  there 
was  a  riot  which  originated  between  the  Pennsylvania  Kaihroad 
Company  and  the  appellee  on  the  one  side  and  their  employee  on 
the  other,  and  was  occasioned  by  a  reduction  of  wages;  that 
appellee's  employes  were  engaged  in  the  riot ;  and  that  by  reason 
thereof  there  was  a  delay  of  twelve  days  at  Columbus. 

The  sixth  paragraph  of  the  complaint  is  the  same  as  the  fonrtih, 
except  that  tne  allegations  as  to  the  riot  and  the  order  signed  by 
Miller  are  omitled ;  the  breach  averred  being  that  the  appellee  did 
not  within  a  reasonable  time  transport  said  hogs  to  East  liberty, 
but  carried  them  to  Columbus,  and  placed  them  in  unhealthy  pens 
for  ten  days,  etc. 

The  eighth  paragraph  of  the  answer  alleges  that  the  appellee, 
within  a  reasonable  time,  carried  the  hogs  to  Columbus;  "  thaU^ 
the  time  of  the  arrival  of  the  train  of  the  defendant  containing 
said  hoirs  at  said  Columbus,  there  was  a  violent,  forcible  and 
tumultuous  riot  prevailing  at  said  city  of  East  Dberty,  to  such  an 
extent  that  the  same  was  beyond  the  power  and  control  of  the 
civil  and  military  authorities ; "  that  the  rioters  were  engaged  in 
the  destruction  of  the  appellee's  property,  including  its  road-bed, 
'  depots  and  rolling-stock,  so  that  it  was  unsafe  and  impossible  to 
deliver  the  appellant's  hogs  at  said  East  Lil)erty  ;  that  the  rioteR 
were  not  the  agents  or  servants  of  the  appellee;  that  by  reason  of 
the  riot  the  appellant's  hogs  were  necessarily  detained  at  Colnifl- 
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bus  during  the  riot,  which  continued  five  days,  and  also  detained 
Be  veil  days  thereafter  on  account  of  the  accumulation  of  freight; 
that  the  hogs  were  unloaded  and  put  in  pens  and  properly  t^en 
care  of;  that  fifty-eight  of  them  died  from  disease  contracted 
before  they  were  delivered  to  the  appellee  and  from  natural  causes, 
"without  the  fault  or  negligence  of  the  appellee  ;  and  that  the  riot 
"was  not  in  existence  when  the  hogs  were  received  by  the  appellee 
for  shipment 

The  thirteenth  paragraph  of  the  answer  alleges  the  transporta- 
tion of  the  hogs  to  Columbus,  an  intermediate  station,  witnin  a 
reasonable  time ;  that  upon  their  arrival  there  was  a  riot  at  East 
Liberty  and  Columbus ;  that  prior  to  the  shipment,  as  was  then 
known  to  the  appellanf,  there  was  a  riot,  but  not  such  as  to  pre- 
vent the  running  of  tne  appellee's  trains ;  that  by  reason  of  the 
riot  it  was  unsafe  to  proceed  further  than  Columbus ;  that,  within 
twenty-four  hours  after  the  riot  was  subdued  the  hogs  were  deliv- 
ered ;  that  the  fifty-eight  hogs  which  died  at  Columbus  were 
sick  and  diseased  when  shipped  ;  and  that  the  hogs  were  unloaded, 
fed  and  cared  for  by  the  appellant,  as  it  was  his  duty  to  do  under 
his  contRict  of  shipment. 

The  fourteenth  paragraph  of  the  answer  is  substantially  the 
same  as  the  thirteenth,  except  that  it  avers  that  the  hogs  died  from 
disease  contracted  before  shipment,  and  from  natural  causes,  and 
not  by  the  appellee's  negligence.  This  paragraph,  as  well  as  the 
thirteenth,  averred,  that  tne  rioters  were  not  employes  of  the 
appellee. 

The  appellant's  counsel,  in  his  brief,  in  reference  to  the  fourth 
and  fifth  paragraphs  of  the  complaint,  says :  "  The  theory  upon 
which  they  were  drawn,  and  what  I  now  contend  for  them,  is, 
that  the  legal  effect  of  the  contract  of  shipment,  and  the  written 
order  of  the  company  delivered  by  defendant's  agent  to  plaintiff, 
construed  together  in  the  light  oi  the  relative  conditions  and  con- 
tract of  the  parties,  was  that  the  defendant  assumed  the  risk  of 
the  delay  and  damage  by  reason  of  said  riot ;  and  that  having 
caused  the  plaintiff  to  ship  his  hogs  by  the  assurances  or  said  order, 
the  defendant  is  now  estopped  from  claiming  anv  impunity  from 
damage  occasioned  by  delay  in  consequence  oi  saia  riot.  The 
defendant  answered  by  the  thirteenth,  fourteenth  and  amended 
eighth  paragraphs  of  answer.  In  these  pleas  it  pleads  the  riots  as 
an  excuse  and  lustification  for  the  delajr.  They  are  bad,  for  the 
reason  that  under  the  complaint  to  which  they  are  pleaded,  the 
appellee  assumed  the  risks  of  said  riots,  and  is  estopped  from 
claiming  anything  by  reason  of  them,  as  above  stated." 

We  do  not  think  that  the  order  and  contract  referred  to  are  sus- 
ceptible of  the  construction  contended  for.  The  order  of  Miller 
to  the  appellee's  agent,  a  copy  of  which  was  delivered  to  the  appel- 
lant, simply  authorized  such  agents  to  receive  for  shipment  live- 
stock ana  perishable  property. 


554  SABTLBTT  V.  FTTrBBUBQH,  OUKUAMATI  A  ST.  L.  ST.  GO. 

The  appellant,  according  to  the  fourth  and  fifth  paragraphfi  of 
the  complaint,  biew  of  the  existence  but  not  of  the  extent  of  the 
note.  W  ith  this  knowledge,  he,  by  his  agent,  executed  the  oon- 
tract  whereby  he  assumed  certain  risks,  among  them,  delays  of 
transportation.  Taking  the  order  and  contract  together,  in  tbe 
light  of  the  surrounding  circumstances,  thei/  obyions  meaning 
was  that  the  appellee  accepted  for  shipment  the  appellant's  hoga 
he  assuming  the  risks  referred  to.  One  of  these  risks  was  that  oi 
the  delays  complained  of. 

We  do  not  think  that  any  reasonable  construction  of  the  order 
and  contract  would  lead  to  the  conclusion  that  the  appellee,  in  the 
shipment  of  the  hogs,  intended  to  insure  against  losses  from  delays 
in  transportation,  occasioned  without  its  fault  or  negligence. 
Indeed,  the  strict  liability  of  common  carriers,  where  they  are 
without  fault  or  negligence,  does  not  seem  to  extend  to  lofiBSB 
from  delays  in  transporting  live-stock  and  perishable  property, 
though  such  delays  are  not  caused  by  the  act  of  God  or  tne  pubbc 
enemies.  Pittsburgh,  etc.,  Ry.  Co.  v.  Hollowell,  65  Ind.  188; 
Pittsburgh,  etc.,  R.  R  Co.  v.  Hazen,  84  HI.  36.  But  even  if  mch 
liability  existed  in  the  absence  of  contract,  it  is  settled  that  a  com- 
mon carrier  may,  by  express  contract,  relieve  itself  from  its  com- 
mon law  liability  except  as  to  consequences  of  its  own  n^ligenoe. 
Adams  Ex.  Co.i;.  Reagan,  29  Ind.  21 ;  Adams  Ex.  Co.  v.  Fendric^ 
88  Ind.  150 ;  St.  Loins,  etc.,  Ry.  Co.  v.  Smuck,  49  Ind.  302. 

In  the  present  case,  it  does  not  become  necessaiy  for  us  to  decade 
whether  tne  appellee,  in  the  absence  of  a  contract  limiting  its  real 
or  supposed  common  law  liability,  would  be  responsible  for  the 
losses  complained  of  by  the  appelLmt,  if  such  losses  were  in  do 
way  attributable  to  its  fault  or  negligence.  The  appellant  shipued 
his  stock  under  an  express  contract  which  relieved  the  appellee 
from  liability  in  consequence  of  delays  in  transportation,  and  it  is 
not  liable  for  losses  occasioned  by  such  delays,  if  it  was  without 
fault  or  negligence  itself. 

The  facts  specially  pleaded  in  the  8th,  13th  and  14th  para- 
graphs of  the  answer  are  sufficient  to  show  that  the  delays  and 
consequent  losses  occurring  in  the  shipment  of  the  appellant's 
hogs  were  not  the  result  of  the  appellee  s  fault  or  want  of  care. 
These  paragraphs  of  answer  were  good,  and  there  was  no  error  in 
overruung  the  demurrers  thereto. 

It  is  insisted  by  counsel  for  the  appellant,  that,  under  the  facts 
specially  found  by  the  jury  in  answer  to  interrogatories,  he  was 
entitled  to  judgment  for  $687.50,  nptwithstandmg  the  general 
verdict  in  favor  of  the  appellee.  The  facts  specially  found  by  the 
jury  do  not  appear  to  us  to  be  inconsistent  with  their  general  ver- 
dict ;  but  if  tlie  inconsistency  contended  for  existed,  and  if  ^^ 
appellant,  by  the  proper  motion,  had  been  entitled  to  judgmentofl 
tne  special  hn  dings,  notwithstanding  the  general  verdict,  we  codd 
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not,  on  tJiifi  gronnd,  reverse  the  judgment.  The  question  whether 
a  party  is  entitled  to  jud^ent  on  special  findings,  in  the  face  of 
the  general  verdict,  is  only  presented  by  motion  therefor  in  the 
trial  court.  Toledo,  etc.,  Ky.  Co.  v.  Craft,  62  Ind.  396 ;  1  Works 
Pr.,  Sec.  864.    No  such  motion  was  made  in  this  case. 

The  order  signed  by  Miller,  directing  the  appellee's  agents  to 
receive  and  forward  stock,  etc.,  was  ofiFered  in  evidence  by  the 
appellant,  but  its  introduction  was  not  permitted  by  the  court.  Afi 
a  part  of  the  transaction  of  the  shipment  of  the  appellant's  hogs, 
no  very  good  reason  occurs  to  us  for  its  exclusion  irom  evidence. 
At  the  same  time,  however,  we  are  unable  to  see  how  the  appel- 
lant was  harmed  by  the  ruling.  The  order,  at  most,  when  delivered 
to  the  appellant,  was  simply  a  declaration  by  the  appellee  of  its 
willingness  to  receive  and  forward  his  stock.  That  it  did  receive 
and  forward  it  is  a  fact  not  in  dispute.  As  already  adverted  to,  there 
was  nothing  in  this  order  that  in  any  way  qualified  the  contract  of 
shipment. 

The  evidence  tended  to  show  that  the  hogs  were  shipped  in  five 
cars ;  that  by  direction  of  the  appellant's  agent,  T.  W.  Hall,  three 
of  the  cars  were  consigned  to  said  HaU,  one  car  to  J.  W.  Dennis 
and  one  to  H.  P.  Gough.  Dennis  and  Gough,  at  the  time  of  ship- 
ment, each  executed  to  the  appellee  a  contract  exactly  like  that 
executed  by  HalL  These  contracts  were  put  in  evidence  by  the 
appellee  over  the  appellant's  objection.  It  is  insisted  that  it  does 
not  appear  from  the  evidence  tnat  Dennis  and  Gough  were  agents 
of  the  appellant,  with  authority  to  execute  these  contracts.  Their 
agency,  however,  we  think,  was  sufficiently  shown  from  the  cir- 
comstances  of  the  transaction,  to  warrant  the  court  in  admitting 
in  evidence  the  contracts  referred  to. 

Complaint  is  made  of  the  submission  of  certain  interrogatories 
to  the  luiy,  and  of  the  refusal  of  the  court  to  require  the  jury  to 
make  tneir  answers  to  the  interrogatories  more  specific.  It  would 
add  xmnecessarily  to  the  length  of  this  opinion  to  examine  each 
question  and  answer  alluded  to ;  and  it  is  sufficient  to  say,  gener- 
ally, that  we  are  satisfied  that  no  injustice  was  done  in  any  of  the 
respects  named. 

It  Iq  claimed  that  the  verdict  of  the  jury  was  not  sustained  by 
fiufficient  evidence.  The  facts  specially  found  by  the  jury  in  answer 
to  interrogatories  were  substantially  as  follows : 

The  appellant,  by  his  agents,  executed  the  three  written  con- 
tracts, introduced  in  evidence,  dated  July  21st,  1877,  and  signed 
respectively  by  HaU,  Dennis  and  Gough ;  that  Hall  told  appeUee's 
agent  at  LewisviUe  to  consign  one  load  of  hogs  to  Dennis  and  one 
to  Gbugh ;  that  the  agent  <ud  this,  and  Dennis  and  Gough  signed 
the  two  contracts  bearing  their  signatures ;  that  the  appellant  was 
not  the  owner  of  the  hogs  referred  to  in  the  contract  signed  by 
Dennis,  but  was  the  agent  of  the  owner  thereof;  that  about  thirty 
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hogs  died  out  of  the  three  car-loads  mentioned  in  the  contract 
signed  by  Hall^  and  ten  in  each  car-load  consigned  to  Dennis  and 
Gongh ;  that  the  hogs  were  detained  at  Commbus  by  reason  of 
the  riote  at  Pittsbnrm  and' along  the  line  of  the  appellee's  road, 
obstructing  the  running  of  trains ;  thai  the  riots  were  of  such  mag- 
nitude that  it  was  impossible  for  the  appellee  to  suppress  them  or 
move  its  trains ;  that  the  appellee  carried  the  appellant's  h<^  u 
far  as  Columbus  on  the  road  to  East  Liberty  within  a  reasonable 
time;  that  at  the  time  of  the  arrival  at  Columbus  there  was  a 
tumultuous  riot  at  Pittsburgh,  engaged  in  the  violent  destracdon 
of  property,  which  the  civfl  and  military  authoriti^  were  unabk 
to  suppress,  and  which  riot  rendered  it  unsafe  to  ship  the  appel- 
lant's nogs  to  East  Liberty  prior  to  the  time  they  were  actaaUy 
sent ;  that  the  appellant  knew  by  newspaper  reports  at  the  time 
the  hogs  were  shipped  that  a  riot  was  in  progress  at  Pittsburgh; 
that  Columbus  was  the  most  suitable  place  for  the  detention  of 
the  appellant's  hogs ;  that  the  hogs  were  moved  to  East  Liberty 
as  soon  as  practicaole  after  the  riot  was  over,  and  the  road  cleared 
away;  that  the  delay  at  Columbus  was  occasioned  by  forcible 
resistance  from  mobs ;  that  the  appellee  at  aU  times  during  the  riot 
had  a  sufficient  number  of  servants  and  employes  to  man  and 
operate  its  trains,  and  sufficient  rolling-stock  to  snip  the  hogs  to 
I^t  Liberty ;  that  appellant's  hogs  were  not  diseased  when  shipped; 
that  considering  the  circumstances  of  the  riot  and  consequent 
obstruction,  twelve  days  was  a  reasonable  time  in  which  to  deliver 
the  appellant's  hogs ;  that  Hall  necessarily  expended  $100  in  taking 
care  of  the  hogs  and'  himself  at  Columbus  during  the  detention; 
that  appellee  did  no  negligent  or  willful  wrong  by  \rhich  damages 
were  caused  to  the  appellant ;  tliat  fifty  hogs  weVe  not  delivered 
at  East  Liberty,  weighing  250  pounds  each,  worth  SS.SO'per  cwt; 
that  there  was  thirty  pounds  shrinkage  in  each  of  the  hogs  deliv- 
ered at  East  Liberty. 

The  evidence  tended  to  prove  the  foregoing  facts,  and  also  that 
all  the  hogs  that  were  shipped  from  Lewisville  arrived  at  Colmn- 
bus,  and  that  all  that  were  shipped  at  Columbus  arrived  at  E^ 
Liberty ;  that  the  hogs  which  did  not  arrive  at  East  Liberty  died 
during  the  delay  of  ten  days  at  Columbus ;  that  while  so  delayed 
the  hogs  were  cared  for,  under  the  direction  of  Hall,  the  appel- 
lant's agent,  by  proprietors  of  stock-yards,  who  were  not  eng^ed, 
nor  in  any  way  employed,  by  the  appellee ;  and  that  some  of  the 
rioters  had  previously  been  in  the  employment  of  the  appellee, 
but  that  such  employment  ceased  when  tliey  engaged  in  tne  riot 
We  think  that  the  verdict  of  the  jury  was  sufficiently  sustained  by 
the  evidence. 

Complaint  is  made  of  the  instructions  of  the  court  to  the  juiyj 
but  the  questions  of  law  thus  involved  have  been  considers  ^ 
what  has  oeen  said  relating  to  the  pleadings.   We  are  of  the  opin* 
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ion  that  the  trial  conrt,  in  its  charges  to  the  jury,  correctly  stated 
the  law  as  applicable  to  the  issues  and  the  evidence. 
Judgment  affirmed,  with  oo«tB. 

Common  Carrier  Not  Liable  for  Loss  Oeeasloned  bj  Aet  of  Public 
Emem J. — ^A  common  carrier  is,  of  course,  not  liable  for  loss  or  delay  in  the 
transportation  of  goodls  occasioned  by  the  public  enemy.  HoUoday  v.  Ken- 
luurds,  12  WalL  254;  Hubbard  v.  Hamden  Express  Ck).,  10  R.  L  244;  Phila., 
"W.  &  B.  R.  Co.  V.  Harper,  29  Md.  S30;  Lewis  &  Co.  v.  Ludwick,  6  Coldw. 
(Tenn.)  868;  Bland  v,  Adams  Express  Co.,  1  Duval  282;  Southern  Express 
Co.  17.  Wonack,  1  Heisk.  (Tenn.)  256;  McCrane  v.  Wood,  24  La.  Ann.  406; 
Nashville,  C.  &  St.  L.  R.  Co.  v,  Estes,  8  Am.  &  Eng.  R.  R.  Cas.  492. 

Bat  see  Porcher  v.  Northeastern  R.  Co.,  14  Rich.  181,  and  Seligman  v, 
Armingo.  1  New  Hex.  469. 

En^flsh  Authorities  as  to  Losses  Caused  by  Armed  Mob.—By  the  strict 
doctrines  of  the  common  law,  a  common  carrier  is  not  exempt  from  liability 
for  the  loss  of  goods  occasioned  by  an  armed  mob.  Such  mob  is  not,  how- 
efver  overwhelming  in  force  or  numbers,  a  public  enemy  in  the  eye  of  the 
law.  Coggs  V.  Bernard,  2  Sack.  919;  Forward  v,  Pittard,  1  Tenn.  R.  27; 
Barclay  S  cU.  v,  Cevailla  y  G^ana,  8  Doug.  889. 

Autnorities  as  to  Losses  and  Delays  Caused  bTBiots.~In  the  United 
States,  however,  the  existence  of  a  powerful  armed  mob  has  been  held  suffi- 
cient to  exempt  a  carrier  from  liability  for  failing  to  furnish  traxisportation 
facilities  according  to  contract.    Pittsburgh,  C.  &  St.  L.  R.  Co.  v,  HoUowell» 

05  Ind.  188. 

And  even  to  excuse  delay  in  transportation  after  the  live-stock  have  begun 
the  journey.  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v,  Hazen,  84  lU.  86;  Lake  Shore 

6  luch.  S.  R.  Co.  V.  Bennett,  6  Am.  &  Eng.  R.  R.  Cas.  891;  Bartlett  v.  Pitts- 
tmrgh,  C.  &  St.  L.  R.  Co.,  94  Ind.  281;  s.  c,  8upra. 

A  mere  strike  on  the  part  of  the  employes  of  a  railroad  company  will  not 
excuse  delay  in  the  transportation  of  freight.  Blackstodk  v.  New  York  & 
Erie  R.  Co.,  20  N.  Y.  48;  Read  v.  St.  Louis,  K.  C.  &  N.  R.  Co.,  60  Mo.  199. 

How  Far  Losses  by  Biots  Within  Exception  of  Bill  of  Lading  Limits 
IniT  Liability. — ^As  to  the  question  whether  a  loss  or  delay  caused  by  an 
armed  mob  oomee  within  the  clauses  of  a  bill  of  lading  limitmg  the  liability 
of  the  company  in  certain  cases,  see  the  following  authorities.  Sherman, 
Hall  &  Co.  V.  Fenna.  R.  R.  Co.,  8  Am.  <St  Eng.  R.  R.  Cas.  274;  Wertheimer 
V.  Penna.  R.  R.  Co.,  17  Blatchf.  421. 


8t.  Louis,  Ibon  Mt.  &  Southebn  ^Railway 

V. 

Heath. 
(49  Afhatucu  BqpoirU,  477.) 

A  raHzoad  company  is  bound  to  deliver  freight  at  its  destination  with 
reasonable  expedition.  A  delay  of  seventy  days,  unexplained,  is  unreason- 
able. 

**  Matters  of  damage  to  personal  property  "  in  Sec.  40,  Art.  YH,  Arkansas 
constitution  of  1874,  means  all  injuries  wmch  one  may  sustain  in  respect  to 
his  ownership  of  pmonal  estate. 

An  action  against  a  railroad  company  for  breach  of  contract  for  the  car- 
riage and  delivery  of  ffoods  may  be  in  form  ex  oontraetu  or  ex  ddicto.  But 
the  law  applicable  and  the  measure  of  damages  are  the  same  in  both  classes 
of  action ;  and  in  either  form  a  justice  of  tihe  peace  has  jurisdiotion  to  liear 
and  determine  the  cause. 
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Appeal  from  Lawrence  Circuit  Court. 
Dodae  and  Johnson,  for  appellant. 
W.  -T.  Henderson,  for  appellee. 

Smtth,  J. — Heath  sued  the  railway  company  before  a  justice  of 
the  peace  for  $100  damages,  allegea  to  have  been  sustained  bj 
him  by  reason  of  the  detention  of  certain  goods  of  his.  To  Im 
complaint  he  attached  his  bill  of  lading,  from  which  it  appeared 
that  the  company  had  received  the  goods  at  Cairo,  in  Illinois,  and 
had  undertaken  to  transfer  them  to  Walnut  Ridffe,  in  Arkaosaa 
The  plaintiff  alleged  that  the  defendant's  serrants  Jiad  negUgently 
carried  the  goo(B  beyond  their  place  of  destination,  in  conse- 
quence of  which  they  were  not  delivered  to  him  for  a  period  of 
seventy  days.  The  defendant  was  duly  summoned,  but  did  not 
appear  in  tiie  justice's  court.  There  was  a  judgment  by  default, 
from  which  the  defendant  appealed  to  the  circuit  court.  There 
its  appeal  was  dismissed  for  the  want  of  prosecution,  and  it  has 
appealed  to  this  court. 

The  only  question  is  whether  the  complaint  sets  forth  a  cause  of 
action  within  the  jurisdiction  of  the  justice. 

The  obligations  which  the  law  imposes  upon  a  common  carrier 
are  not  only  to  deliver  at  its  destination  the  property  received  by 
him,  but  he  must  deliver  or  be  ready  to  deliver  witB  reasonable 
expedition.  Cooley  on  Torts,  640 ;  Addison  on  Torts,  3d  'Ed^ 
464. 

A  delay  of  seventy  days  is  unreasonable  imless  explained, 
and  renders  the  carrier  liable  to  an  action  for  damages  in  some 
court. 

By  the  present  constitution  (Art.  VII,  Sec.  40),  justices  of  the 
peace  have  exclusive  jurisdiction  in  all  matters  of  contract,  and 
concurrent  jurisdiction  in  all  matters  of  damage  to  personal  prop- 
erty, when  the  amount  in  controversy  does  not  exceed  $100.  By 
^'  matters  of  damage  to  personal  property "  we  understand  all 
injuries  which  one  may  sustain  in  respect  to  his  ownership  of 
personal  estate. 

In  suing  a  common  carrier  for  the  breach  of  a  contract  for  the 
carriage  and  delivery  of  goods,  the  action  may  be,  in  form,  either 
ex  Goni/rdctu  or  ex  deUcto.  The  plaintiff  may  bring  assumpiU, 
comitiug  upon  the  non-performance  of  the  agreement  which  the 
defendant  made  with  hi^n  ;  or  he  may  bring  case  and  count  uoon 
the  violation  of  the  public  duty  which  the  defendant  owes.  But 
the  same  law  is  applicable  to  both  classes  of  action,  and  tho 
measure  of  damages  is  the  same  in  both.  B.  &  O.  H.  B.  Co.  u 
Pumphrev,  59  Md.  390 ;  s.  o.  9  Am.  &  Eng.  R  E.  Cas.  381. 

It  is  wnolly  immaterial  whether  this  be  regarded  as  an  action 
upon  a  contract,  or  an  action  for  a  tort.  In  either  case  the  justice 
had  jurisdiction  to  hear  and  determine  the  cause.    But  if  it  were 
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material,  we  should  not  reverse  the  judgment  in  the  present  state 
of  the  record,  if,  by  any  proof  that  might  have  been  adduced  on  a 
trial,  it  was  possible  for  the  plaintiff  to  show  that  he  was  entitled 
to  recover.  Dicus  v.  Bright,  23  Ark.  110 ;  Moreland  v.  Oondiy, 
40  id.  78. 
Affirmed. 


Bush  et  dL. 

V. 

Northern  Paoifio  E.  Co. 
{Advance  Case,  Dakota,  Ftkruary  16, 1886w) 

In  an  action  against  a  railroad  company  for  the  loss  of  certain  com  and 
entrosted  to  it  for  transportation,  upon  examination  of  the  evidence  in 
this  case,  held,  that  the  ins&nction  of  the  court  did  not  assume  facts  as 
proven  that  should  have  been  passed  upon  by  the  jury,  and  was  not  erro- 


The  jgarticular  error  upon  which  the  motion  for  a  new  trial  or  a  reversal 
o#  the  judgment  is  relied  upon,  should  be  {minted  out.  Assignments  of  ecior 
heid  not  properly  presentea  to  the  court  on  the  motion  for  a  new  triaL 

Appeal  from  Stutsman  county. 
White  cfe  HewiMj  for  appellantB. 
Johnson  Nickens^  for  respondents. 

Hudson,  J. — This  action  was  brought  by  the  plaintiflEs  and 
respondents  against  the  defendant  and  appellant  to  recover  of  the 
defendant,  as  a  common  carrier,  damages  sustained  upon  a  con- 
tract for  the  transportation  of  goods.  The  plaintiff  alleges, 
among  other  things,  that  on  the  26th  dav  of  April,  A.  D.  1882, 
the  defendant,  in  consideration  of  $40.90,  agreed  to  carry  from 
Minneapolis,  in  the  State  of  Minnesota,  to  Jamestown,  in  tne  ter- 
ritoiy  of  Dakota,  and  there  to  deliver  to  the  plaintiffs,  certain 
goods,  consisting  of  about  twenty-eight  bushels  of  com,  of  the 
value  of  $24:.97,  and  888  bushels  of  oats,  of  the  value  of  $258.97, 
the  property  of  the  plaiutiffs,  which  was  delivered  to  the  defend- 
ant, who  received  the  same  upon  the  agreement  for  the  purpose 
above  mentioned ;  that  the  aef endant  did  not  safely  carry  and 
deliver  said  goods  mentioned  in  pursuance  of  said  agreement,  but 
on  the  contrary  the  defendant  so  negligently  conducted  its  business 
as  a  common  carrier,  that  the  com  and  oats  were  wholly  lost,  to 
the  damage  of  the  plaintiffs  of  $387,  for  which  they  aemanded 
judgment.  The  defendant  answered  by  a  general  denial  of  the 
plaintiffs'  claim.  On  the  trial  before  me  jury  the  plaintiffs,  to 
support  their  case,  called  six  witnesses,  who  were  duly  sworn  and 
testified.    The  defendant  introduced  no  proof.    The  case  was  sub^ 


560  BUSH  V,   NOBTHEBN   PACIFIC  fi.   CO. 

mitted  to  the  jury,  under  the  charge  of  the  court,  who,  after 
deliberation,  found  a  verdict  for  the  plaintiff  in  the  sum  of  $310.83. 
A  motion  by  defendant  for  a  new  trial  was  overruled  by  the  court, 
and  judgment  was  entered  upon  the  verdict,  from  which  Ae 
defendant  appealed.  The  case  is  presented  to  this  court  upon  the 
brief  of  the  appellant,  no  oral  argumemt  having  been  made,  and 
no  brief  was  filed  by  the  respondent. 

The  appellant  assigns  seven  grounds,  of  error  as  occurring  at  the 
trial,  upon  which  a  reversal  of  the  judgment  is  demanded. 

The  first  four  of  these  grounds  of  error  relate  to  the  charge  of 
the  court  to  the  jury,  and  may  all  be  considered  together.  That 
portion  of  the  charge  of  the  court  to  which  exception  is  taken  is 
as  follows:  "The  only  question  for  you  to  consider  is,  what 
amount  there  was  short  when  the  grain  reached  here  (Jamestown). 
The  amount  of  shortage  is  really  tne  dispute  in  this  case,  and  to 
determine  that  question,  of  course,  you  must  take  into  considera- 
tion all  the  facts  connected  with  the  case.  The  cars,  it  seems,  were 
thrown  from  the  track,  and  the  companv  got  the  grain  out  and 
transferred  it  to  other  cars  as  soon  as  they  could,  and  sent  it  on 
to  Jamestown .  You  have  heard  from  the  witnesses  when  it  arrived 
there.  After  being  notified  that  the  cars  were  here,  they  went 
and  measured  it,  and  found,  as  they  say,  a  shortage.  The  plain- 
tiffs' witnesses  have  come  upon  the  stand,  and  they  tell  you  the 
amount  of  shortage  that  they  found,  and  how  they  found  it^  on  the 
corn  and  on  the  oats.  Counsel  for  the  defendant  has  called  out 
on  cross-examination  some  testimony  with  regard  to  what  took 
place  at  the  time  the  grain  was  taken  from  the  wrecked  care  and 

f)ut  on  otlier  cars,  and  some  testimony  showing  that  there  was  but 
ittle  loss  or  but  little  waste  at  the  time.  The  amount  of  waste  on 
the  com,  it  is  claimed  by  the  counsel,  was  not  to  exceed  some  ten 
bushels  in  the  transliipment.  The  waste  on  the  oata  does  not 
appear.  The  wet  oats  were  left  in  the  car,  tlie  dry  oats  were  put  in 
anotlier  car  and  forwarded,  and  these  plaintiffs,  as  it  is  said,  took 
the  grain  from  the  cars  and  measured  the  amount,  and  kept  an 
account  of  it,  and  you  have  heard  their  statement  here.    It  is  for 

ou  to  determine  the  shortage  for  which  the  company  is  liable. 

t  is  a  fair  dispute  or  misunderstanding  about  this  claim,  and  the 
defendant  never  has  paid  it,  because  it  never  became  satisfied  how 
much  it  ought  to  pay.  You  are  here  now  to  say  how  much  they 
ought  to  pay,  and  you  must  go  to  your  room,  consider  this  matter 
carefully  and  honestly,  and  with  the  intention  of  doing  justice 
between  the  parties,  as  near  as  you  can." 

It  is  contended  by  the  counsel  for  defendant  that  the  court 

assumed  in  the  charge  certain  facts  as  proven  that  should  have 

been  paased  upon  by  the  jury^  namely,  that  there  had  been  a  loss. 

But  no  witness,  it  appears  from  the  record^  has  said  there  was  no 

'  loss.    Four  of  these  witnesses  were  the  employ^  of  the  companj 


i 


GASSIEBS — ^WEIGHT  OF  EYIDENGE — PBACnOK  561 

• 

atr  the  time  the  accident  occurred,  and  assisted  in  taking  out  the 
grain  and  transferring  it  to  other  cars.     Mr.  Daly,  the  freight  and 
express  agent  of  the  defendant  company,  says  there  was  a  wreck 
beloi^r  Sanborn,  and  he  went  down  to  look  after  the  freight  there. 
These  two  carloads  of  grain  were  in  the  wreck  ;  the  oats  in  the 
water ;  the  com  was  dry ;  the  car  lying  on  its  side.     "  I  could  not 
see  that  a  bushel  of  com  was  wasted ;  there  might  have  been  a 
bushel."     This  is  the  nearest  any  witness  has  come  to  disputing 
the  loss.     Mr.  Daly  says  he  sold  the  wet  oats,  and  remitted  the 
funds  to  the  freight  agent  of  the  company.     He  further  says  that 
he  told  Bush  to  make  out  his  bill  and  send  it  in  to  the  company; 
*'they  will,  undoubtedly,  adjust  it."     Defendant's  counsel  con- 
cedes that  the  train  containing  the  cars  in  question  was  brought 
west  from  Fargo,  April  21st,  reached  Sanborn  April  22d,  and  was 
there  wrecked.     He  also  admitted  on  the  trial  that  the  bill  of  the 
grain  shipped  was  correct,  and  the  amount  stated  for  freight  paid 
was  also  correct.     The  charge  of  the  court  should  be  based  upon  the 
evidence  in  this  case.     And  in  this  case  there  was  no  testimony 
except  what  was  given  by  the  plaintiff's  witnesses,  and  they  all 
concurred  in  the  statement  that  the  cars  containing  the  grain  were 
thrown  from  the  track  into  the  water,  and  that  both  corn  and  oats 
were  lost ;  but  they  disagree  as  to  the  extent  of  the  loss ;  some  of 
them  said  there  was  but  little. 

It  is  difficult  to  see  how  there  was  any  question  of  fact  to  be 
submitted  to  the  jury,  except  as  to  the  extent  of  the  loss.  No 
other  point  was  questioned  on  the  trial.  How  could  the  court  have 
told  tne  jury  to  weigh  the  evidence,  and  determine  the  question 
whether  there  was  any  loss,  when  there  was  not  a  srhitUla  of 
evidence  tending  to  deny  the  fact  which  was  testified  to  by  all 
the  witnesses  ?  There  was  no  conflict  in  the  testimony  on  the 
question  of  loss.  There  was  no  evidence  to  be  weiglied,  and  no 
preponderance  to  be  found.  The  counsel  for  the  deiendant  seems 
to  have  taken  great  pains  to  produce  authoritv  showing  the  duty 
of  the  court  in  charging  the  jury,  all  of  whicn  is  gooa  law  when, 
there  are  facts  to  wliich  it  may  be  applied.  There  was  no  conflict, 
except  as  to  the  amount  of  the  loss.  All  of  the  witnesses  testify 
to  some  loss  on  the  grain.  In  this  case,  if  the  damages  had  been 
hquidated  and  made  certain,  the  court  might,  and  it  would  have 
been  its  duty  to,  have  directed  a  verdict  for  the  sum  thus 
made  certain ;  but  as  the  only  question  on  which  there  was  any 
disagreement  of  witnesses  was  the  extent  of  the  loss,  that  question 
wasproperly  submitted  to  the  jury. 

The  nfth  assignment  is  as  follows :    The  jury  erred  in  its  ver- 
dict 
Sixth.  The  court  .erred  in  its  judgment,  based  upon  said  verdict 
SeverUh.  The  court  erred  in  overruling  the  motion  of  the 
defendant  for  a  new  trial 
18  A.  A;  B.  B.  Gas.— 8«. 
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Neither  of  these  assignments  of  error  can  be  considered,  for  the 
reason  that«  they  were  not  properly  presented  to  the  court  on  the 
motion  for  a  new  trial.  There  was  no  compliance  with  the 
statute  or  the  rales,  as  will  be  seen  by  reference  to  the  decision  of 
this  court  in  the  case  of  Canlfield  v.  Bogle,  2  Dak.  464.  The 
particular  error  upon  which,  the  motion  for  a  new  trial  or  t 
reversal  of  the  judgment  is  relied  upon  should  be  pointed  out 

Finding  no  error  in  the  record,  the  judgment  of  the  district 
court  is  affirmed. 


Hot  Spbinos  Railboad 

V. 

Tbippb  &  Co. 

(43  Arkanmu  BeporU,  465.) 

An  aaKxdation  among  railroad  oompanies  for  the  transportatioiiof  tiaou^ 
freights,  and  a  division  of  the  receipts  in  prescribed  proportioii,  does  not 
oonstitute  a  partnership,  nor  render  the  carriens  jointly  uable  forhmce 
Injury  occurring  to  goods  transported. 

Appeal  from  Garland  Circuit  Court. 
John  M,  Moore^  for  appellant. 
B.  O.  Dames,  for  appellees. 

Smith,  J. — The  railroad  company  was  sued  as  a  common  carrier 
for  damage  done  to  a  lot  of  dry  goods  in  trcmstt  from  New  York 
to  Hot  Springs.  The  Baltimore  and  Ohio  Bailroad  Company  had 
signed  a  "  through "  bill  of  lading  between  the  two  xwinta, 
guaranteeing  a  certain  rate  of  freight  per  hundred  weight  for  the 
entire  distance.  There  was  no  stipulation  for  exemption  from 
liability  for  losses  beyond  its  own  route,  but  the  Baltimore  and 
Ohio  road  expressly  reserved  the  right  to  forward  the  goods  by 
any  railroad  line  between  the  points  of  (^ipment  and  destination. 
The  goods  were  sent  to  St.  Louis,  and  were  there  delivered  to  the 
St.  Louis,  Iron  Mountain  and  Southern  Company,  which  carried 
them  to  Malvern,  and  turned  them  over  to  the  defendant  to  be 
transported  to  Hot  Springs.  When  the  packages  were  opened  by 
the  consignees,  it  was  discovered  that  the  goo<&  had  been  injured 
by  wetting. 

The  jury  returned  a  ^neral  verdict  for  the  plaintiflw,  bnt,  in 
response  to  interrogatories  propounded  to  them,  accompanied  it 
with  the  following  special  findings : 

"  1.  Do  you  find  from  the  evidence  that  the  Hot  Springs  M- 
road  Company  was  jointly  associated  with  the  other  cazrifin  in 
the  carriage  of  said  goods  (" 

Answer:  "Wo  da*^ 
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• 

**  2-  Do  you  find  that  the  goods  were  injured  while  they  were  in 
tihe  possession  of  the  defendant;  or  do  you  believe  tney  were 
injured  before  they  were  delivered  to  the  aefendant?" 

Answer :  "  We  do  beUeve  said  goods  were  injured  hefore 
^reachvag  Mobl/vem^  ArhcmsasP 

The  ]ury  thus  substantially  found  that  the  injury  did  not  occur 
on  the  defendant's  road.  And  as  that  finding  is  abundantly  sup- 
ported by  the  evidence,  we  are  not  at  liberty  to  uphold  the  judg- 
ment rendered  upon  the  general  verdict  upon  the  theory  that  the 
jury  might  have  presumed  that  the  goods  remained  uninj^red 
until  they  came  to  the  hands  of  the  last  carrier,  and  that  the  loss 
occurred  through  its  fault.  Such  a  presumption  could  be  indulged 
only  in  the  absence  of  all  evidence  to  the  contrary.  Laughlin  v. 
C.  &  N.  Y.  Ey.  Co.,  28  Wis.  204 ;  Smith  v.  N.  Y.  C.  E.  Co.,  43 
Barb.  225. 

The  liability  of  the  defendant,  if  it  is  liable  at  all,  must,  there- 
fore, depend  upon  the  relation  it  sustained  to  the  other  carriers  in 
regaird  to  the  transportation  of  the  goods. 

All  the  evidence  upon  that  point  was  the  bill  of  lading,  to 
which  the  defendant  was  not  a  party,  and  which  did  not  mention 
even  its  name,  specifications  of  the  rate  of  charges  on  first-class 
freight  from  New  York  to  Hot  Springs  indorsea  on  the  biU  of 
lading,  and  'the  testimony  of  aefendant's  superintendent  as 
follows : 

^^  The  charge  of  each  railroad  company  was  separate  and  distinct 
from  the  charge  of  the  pther  companies.  The  way-bill  contains, 
in  one  column,  the  charges  that  were  paid  by  the  St.  Louis,  Iron 
Mountain  and  Southern  Eailway  Oompany,  which  is  the  freight 
on  the  goods  from  New  York  to  St.  Louis ;  in  another  column  it 
contains  the  freight  charged  by  the  St.  Louis,  L*on  Mountain  and 
Southern  Eailway  Company  from  St.  Louis  to  Malvern,  and  in 
another  and  separate  column,  the  freights  to  be  chared  by 
defendant  for  carrving  the  goods  from  Malvern  to  Hot  Springs. 
The  defendant  collected  all  the  freight  due  on  the  goods  from 
New  York  to  Hot  Springs,  and  paid  to  the  St.  Louis,  Lx)n 
Mountain  and  Southern  Eanway  Company  the  freight  due  it,  and 
the  charges  it  had  paid  for  freight  due  to  St.  Louis,  and  reserved 
for  itseli  the  freight  for  carrying  the  goods  from  Malvern  to  Hot 
Springs.  The  defendant  had  informed  the  St.  Louis,  Lx)n  Moun- 
tain and  Southern  Eailway  Company  of  its  rate  for  freight  upon 
its  line,  and  the  St.  Louis,  Iron  Mountain  and  Southern  Eailway 
Company  made  out  the  freight  from  Matvem  to  Hot  Springs 
from  the  rate  as  furnished  it.  Neither  company  had  anyconneo- 
tion  with  or  interest  in  the  freights  due  to  the  other.  They  did 
not  divide  the  earnings  over  their  respective  lines  or  share  the 
expense,  but  the  chsj^ges  of  each  company  were  distinct  and 
inaependttit^  both  as  to  the  earnings  and  expense  on  its  line»" 
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The  court  gave  the  following  instruction  at  the  instance  of  the 
plaintijS,  and  against  the  objection  of  the  defendant :  "  The  court 
instnicts  the  jury  that  when  several  distinct  corporations  associate 
together  and  form  a  continuous  line  of  common  carriers,  each  being 
empowered  to  contract  for  freight  for  the  whole  line  and  to 
receive  pay  for  the  same,  which  is  to  be  divided  in  prescribeil 

})roportions,  all  such  carriers,  so  associated,  are  iointly  liable  for 
osses  or  injuries  upon  any  part  of  the  line ;  and  if  they  beh'eve 
that  the  Hot  Springs  Railroad  was  so  associated  witli  other  common 
carriers,  either  from  St.  Louis,  Missouri,  or  New  York,  that  it  i& 
liable  for  the  said  losses  or  injuries  whether  upon  its  line  or  that 
of  any  carrier  with  whom  said.  Hot  Springs  Railroad  is  associated.'' 

The  defendant  asked  the  following  instruction,  but  the  court 
refused  it : 

1.  "  If  the  jury  believe  from  the  weight  of  the  evidence  that 
the  plaintiff's  goods  were  injured  before  they  came  into  the 
nossession  of  the  defendant,  they  will  find  for  the  defendant 
*^  *  *  unless  they  further  find  that  the  defendant  and  the 
other  railroad  companies  engaged  in  the  transportation  of  said 
goods  are  jointly  liaole  to  plaintiffs  for  such  injury ;  and  in  order 
to  render  said  companies  jointly  liable,  the  jury  must  find  from 
the  evidence  that  they  were  jointly  interested." 

In  Darling  v,  B.  &  W.  R.  Co.,  93  Mass.  295,  a  similar  question 
came  before  the  Supreme  Judicial  Court  of  Massachusetts.  It 
was  there  said:  "Payment  of  freight  in  advance  is  generally 
inconvenient ;  and  as  the  goods  are  generally  presumed  to  be  of 
sufficient  value  to  pay  the  freight,  an  arrangement  is  Bometin\.e8 
made  by  which  eacn  carrier,  subsequent  to  the  first,  pays  what  is 
due  when  the  goods  are  delivered  to  him,  and  the  last  carrier 
collects  the  whole  bill  from  the  consignee.  Such  an  arrangement 
creates  no  partnership  or  joint  liability.  If  a  further  arrange- 
ment is  made  between  the  carriers  that  the  freight  bills  shall  not 
be  paid  on  the  receipt  of  each  parcel  of  goods,  but  an  account 
shall  be  kept  on  each  line  on  a  particular  route,  and  periodically 
settled,  this  will  not  create  a  partnership  or  joint  liabihty,  for  eacn 
line  charges  separately  for  its  own  freignt.  If  it  is  further 
arranged  that  each  line  shall  charge  only  a  stipulated  rate  of 
freight,  so  that  any  customer  can  be  informed  beforehand  what 
the  amount  of  freight  will  be  to  a  given  j^lace  of  destination,  this 
does  not  create  a  partnership  or  joint  liability. 

"  Arrangements  of  this  character  are  convenient  to  the  public 
because  they  enable  carriers  to  transport  goods  at  low  rates.  They 
are  inconvenient  in  some  respects.  They  render  it  difficult  to 
obtain  compensation  for  injuries  to  goods,  because  it  is  difficult 
for  the  owner  to  prove  where  the  injury  was  done,  and,  if  he  can 
prove  it,  he  may  oe  obliged  to  cany  on  a  litigation  in  a  distant 
State.    Bat  if  we  law  is .  adhered  to  and  contractB  are  enforoed 
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aocordiag  to  their  legal  interpretation,  business  will  regulate  itself, 
and  methods  will  be*  discovered  to  avoid  inconveniences." 

See  also  Converee  v.  N.  &  N.  Y.  Transportation  Co.,  33  Conn. 
166,  upon  the  point  that  an  association  among  carriers  for  the  trans- 
portation of  freights  and  a  division  of  the  receipts  in  prescribed 
proportions,  does  not  constitute  a  partnership,  nor  render  the 
carriers  jointly  liable. 

The  general  verdict  and  the  first  special  finding  of  facts  are 
tuiBiipported  by  testimony.  And  the  instruction  for  the  plaintiff 
copied  above  was  inapplicable  to  the  state  of  facts  in  proof.  The 
court  likewise  erred  in  refusing  the  defendant's  prayer  for  the 
above  mentioned  direction. 

The  remedv  of  the  plaintifE  was  either  against  the  company 
upon  whose  hne  the  damage  occurred,  or  against  the  company 
which  signed  the  bill  of  lading. 

Reversed  for  a  new  trial. 

Conneoting  Railroad  Lines  as  Partners. — ^An  agreement  among  several 
railroad  companies  constituting  a  through  freight  line  to  divide  reoeipte 
among  them  according  to  some  fixed  plan  does  not  constitute  them  partners 
in  any  sense.  Watkins  v.  Terre  Haute,  etc.,  R.  R.  Co.,  8  Mo.  App.  670;  Hill 
t7.  Burlington,  etc.,  R.  Ck).,  9  Am.  &  Ene.  R*  R.  Cas.  21;  Insurance  Co  v, 
RaUroad  Co..  104  U.  S.  146;  s.  c.  8  Am.  &  En^.  R.  R.  Cas.  260;  Deming  v. 
Norfolk  &  Western  R.  Co.,  16  Am.  &  Eng.  R.  R.  Cas.  282;  Converse  v.  N.  & 
N.  Y.  Trans.  Co.,  88  Conn.  166. 

Railroad  companies  cannot  enter  into  paxtneriship  unless  authorized  bv 
their  charters  so  to  do.  Burke  v.  Concord  R.  R.  Corp.,  8  Am.  So  Eng.  R.  K. 
Cas.  552;  State,  ex  rd,  v.  Concord  «R.  Corp.  et  cd,,  18  Am.  A  Eng.  R.  K.  Cas. 
94. 

See  Silvers.  St.  Louis,  etc.,  R.  R.  Co.,  72  Mo.  198,  in  which  a  contract 
between  connecting  lines  as  to  certain  freight,  which  contract  was  alleged 
to  amount  to  a  partnership,  was  discussed  and  commented  upon. 


Pkbtctra 

Okntbal  Pacific  Kailboad  Oompakt. 
{Advance  Case,  California^  November  7,  1884.) 

A  railroad  company  that  contracts  to  carry  goods  over  its  own  and  con- 
necting roads,  ana  deliver  the  same  within  a  certain  time  at  a  destination 
beyond  the  terminus  of  its  own  line,  is  liable  to  the  shipper  for  damages 
caused  by  delay  in  transportation  over  such  connectiug  roaas.  Whether  tne 
contract  of  shipment  provided  for  a  carriage  beyond  such  terminus  is  a  ques- 
tion for  the  jury.  Upon  the  determination  of  this  question  the  provisions 
of  the  receipt  delivered  by  the  carrier  to  the  shipper  are  not  conclusive  upon 
the  latter. 

Appeal  from  a  judgment  of  the  Superior  Court  for  San  Joaquin 
county  entered  in  favor  of  the  plaintin,  and  from  an  order  denying 
the  defendant  a  new  trial.    The  opinion  states  the  facts. 
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W.  Z.  Dudley^  for  the  appellant. 

Caleb  DoTsey  and  D.  S.  Terry ^  for  the  respondent. 

Boss,  J. — The  main  question  in  this  case  is,  whether  the  defend- 
ant, whose  road  ends  at  Ogden,  in  the  territory  of  Utah,  contracted 
with  the  plaintiff  to  carry  his  fruit  beyond  its  own  terminus  over 
other  roads  to  the  city  oi  New  York.  That  question  was  submit- 
ted to  a  jury  in  the  court  below,  and  the  finding  in  effect  was,  that 
defendant  did  so  contract. 

It  appeared  in  evidence  that  the  plaintiff,  being  desirous  of  send- 
ing to  tne  New  York  market  a  lot  of  pears,  appBed  to  the  general 
freight  a^nt  of  the  defendant  corporation  to  mow  what  oefend- 
ant  would  charge  him  per  car-load,  to  be  sent  by  passenger  train, 
plaintiff  at  the  time  intorming  the  agent  that  it  was  necessary  that 
the  fruit  should  be  transported  to  its  destination  within  ten  or 
twelve  days.  The  agent  replied  that  he  did  not  then  know  what 
it  would  cost,  but  thought  about  $1,500  per  car-load,  and  further, 
that  he  could  not  send  it  through  to  New  York  by  passenger  train, 
but  could  send  it  by  passenger  train  as  far  as  Omaha,  and  from 
there  to  New  York  by  fast  freight  train,  and  that  thus  sent  it  would 
reach  New  York  witnin  the  time  mentioned.  The  agent  promised 
to  let  plaintiff  know  within  a  few  days  as  to  the  terms  upon  which 
defendant  would  take  the  fruit,  and  accordingly  wrote  and  sent  to 
the  plaintiff  this  letter : 

''  Oentral  Pacific  Bailboad  CoMPAmr, 
General  Fbbight  Office, 
Sacramento,  Cal.,  Nov.  14,  1871. 
"  John  Pbrbira,  Esq.,  Jamestown,  Tuolumne  Co.,  Cal.— iW 
Sir :  I  am  in  receipt  of  your  favor  of  November  10th,  and  have 
this  day  telegraphed  you  as  follows :  Fruit  Stockton  to  New  York, 
to  Omaha  by  passenger  train,  thence  by  freight  ten  hundred  and 
seventy-five  (Jl,076),  C.  Y.,  per  car.  Freight  must  be  prepaid,  or 
else  ^aranteed  by  responsible  parties.  The  current  rates  on  wine 
Stockton  to  New  York  are  as  follows:  Wine  in  wood,  owner's  risk 
of  leakage,  car-loads  of  eighteen  thousand  pounds  and  over,  two 
dollars  and  fifty  cents  per  one  hundred  pounds — ^less  than  eighteen 
thousand  pounds,  and  over  three  thousand,  three  dollars  and  fifty 
cents  per  one  hundred  pounds — ^three  thousand  pounds  and  under, 
four  dollars  and  fifty  cents  per  one  hundred  pounds.  It  is  not 
probable  that  there  will  be  any  material  change  in  these  rates  before 
next  spring.     Yours  truly,  C.  W .  Smpth,  G.  F.  A." 

Plaintiff  accepted  the  terms  thus  proposed,  and  accordingly  deliv- 
ered to  the  defendant  on  the  23d  of  November,  1871,  one  car-Joad 
consisting  of  636  boxes  of  pears,  consigned  to  L.  Benedict,  New 
York  city,  and  at  the  same  time  executed  to  defendant  the  yIa^ 
antee  it  required  that  the  freight  money,  $1,075,  would  be  pud  to 
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defendant  on  the  delivery  of  the  fruit  in  New  York.  Such  delay 
OGcnrred  in  the  transportation  of  this  lot  of  fruit  to  its  destination, 
that  the  result  was,  it  was  dama^d  to  such  an  extent  as  rendered 
it  almost  worthless,  and  the  consignee  therefore  refused  to  receiye 
it. 

The  next  lot,  consisting  of  235  boxes  of  pears,  was  delivered  to 
defendant  upon  the  same  terms,  and  with  a  similar  guarantee,  on 
the  8th  day  of  December,  1871,  and  was  never  transported  to  New 
T'ork  at  all,  and  resulted  in  a  total  loss  to  the  plaintiff. 

The  evidence  put  before  the  jury  in  this  case  in  sijpport  of  the 

special  contract  relied  on  by  the  plaintiff  is  quite  as  strong  if  not 

Btronger  than  tlie  evidence  given  m  Bailroad  Company  i?.  Pratt,  22 

"Wall.  131,  to  establish  a  similar  contract ;  and  in  that  case  the 

Supreme  Court  of  the  United  States  held  the  evidence  sufficient  to 

snfitain  the  verdict  of  the  jury,  to  the  effect  that  the  undertaking  of 

the  company  was  to  carry  the  property  through  to  the  point  of 

final  destination.    In  the  case  at  bar,  it  was  understood  by  both 

parties  that  it  was  necessary  that  the  fruit  shoruld  be  carried 

through  to  New  York  within  twelve  days  at  the  furthest,  and  that 

to  accomplish  this  it  was  necessary  that  it  should  be  sent  a  portion 

of  the  way  at  least  by  passenger  train.     Defendant  accordingly 

expressly  agreed  to  carry  it  by  passenger  train  as  far  as  Omaha — ^a 

point  beyond  the  termmus  of  its  own  road — ^and  thence  by  fast 

freight  train  to  New  York— demanding  at  the  same  time,  as  it  had 

the  right  to  do,  a  guarantee  from  the  plaintiff  that  the  freight 

money  should  be  paid  to  defendcmt  upon  the  delivery  oi  the  fruit 

in  the  city  of  New  York. 

When  the  first  lot  of  fruit  was  delivered  by  plaintiff's  teamster 
to  the  local  agent  of  the  defendant,  the  latter  gave  the  teamste^  a 
receipt  for  the  same,  which  was  partly  in  print  and  partly  in  writ- 
ing, acknowledging  the  receipt  in  apparent  good  order  of  the 
property,  marked  and  consigned  to  L.  feenedict,  New  York,  and 
which  receipt  recites  that  "  they  (the  railroad  company)  agree  to 
deliver  with  as  reasonable  dispatch  as  their  general  business  wiU 
permit,  subject  to  the  conditions  mentioned  below,  in  like  good 
order  (the  danger  incident  to  railroad  transportation,  loss  or  damage 
of  combustible  articles  by  fire  when  in  transit,  and  unavoidable 

accidents  excepted),  at  station,  upon  the  payment  of 

charges.  The  company  further  agree  to  forward  the  property  to 
the  place  of  destination  as  per  margin,  but  are  not  to  be  held  liable 
on  account  thereof  after  the  same  shall  be  delivered  as  above.  The 
company,  however,  guarantee  the  through  rate  of  freight  as  desig- 
nated below :  Conditions :  The  company  do  not  agree  to  carry  the 
property  by  any  particular  train,  nor  m  time  for  any  particular 
ma^et.  *  *  *  It  is  a  part  of  this  agreement  that  all  other 
carriers  transporting  the  proi)erty  herein  receipted  for,  as  a  part  of 
the  through  une,  shall  be  entitled  to  the  benent  of  all  the  exemp- 
tions and  conditions  above  mentioned." 
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It  seeini  that  a  similar  receipt  was  given  by  the  local  agent  of 
defendant  to  plaintiflPs  teamster  for  the  second  lot  of  fruit 

It  is  contended  on  behalf  of  defendant,  and  was  so  set  up  in  its 
answer  filed  in  the  cause,  that  the  terms  and  conditions,  stated  in 
the  receipt,  constituted  the  contract  between  the  parties  of  this 
action  for  the  transportation  of  the  fruit  in  question.  Whether 
or  not  this  was  so,  was  a  question  for  the  jury  to  determine  in  view 
of  all  the  evidence.  The  simple  delivery  of  a  receipt  to  the  shipper 
is  not  conclusive  upon  the  latter.  Tyler  v.  W.  U.  T.  Co.,  60  DL 
431 ;  Mich.  Cent.  K.  R.  Co.  v.  Hale,  6  Mich.  244;  Adams  Expre® 
Co.  V,  Hayn^,  42  111.  89 ;  HI.  C.  R.  R.  Co.  v,  Frankenberg,  54  td. 
88.  The  court  below  properly  left  it  the  jury  to  say  whether  the 
shipments  in  question  were  made  under  the  contract  declared  on 
by  the  plaiiitin,  or  whether  the  terms  and  conditions  stated  in  the 
receipts  constituted  the  contract  between  the  parties.  The  juiy 
having  found  from  evidence,  which  we  think  sufficient  to  support 
the  verdict,  that  defendant  undertook  to  carry  the  fruit  through 
to  New  York,  the  other  companies  are  to  be  deemed  the  agents  of 
the  defendant,  for  whose  fault  it  is  responsible.  Railroad  Company 
V.  Pratt,  supra. 

Some  minor  points  are  made  for  the  defendant,  which  we  have 
considered,  but  see  in  them  no  sufficient  ground  for  disturbing  the 
judgment. 

Judfifment  and  order  affirmed. 

McKinstrv,  J.  and  McKee,  J.,  concurred. 

Parol  ETldenoe  as  Altering  Terms  of  Bill  of  Lading  or  Sapplemeitarr 
Thereto.— Upon  this  subject  see  Hewitt  v,  Chicago,  B.  &  G.  K.  B.  Go.  and 
note,  if^rcu 
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V. 

Chioago,  B.  &  Q.  R.  Co. 

(Advance  Caae,  Iowa,  June  6,  1884.) 

Where  a  raihroad  company  takes  property  for  shipment  to  a  point  heytrnd 
its  own  line,  it  is  bouna  to  deliver  it  m  a  reasonable  time  at  its  own  tp 
noiinus  to  another  carrier  to  be  forwarded,  bnt  is  not  liable  for  iDJmies 
which  might  be  caused  hj  the  negligence  of  such  other  carrier  after  the 
property  was  delivered  to  it. 

Parol  evidence,  tending  to  show  that  the  nndertakinf  of  the  defendant 
railroad  company  was  to  deliver  the  goods  at  their  finaldestination  insteaa 
of  at  the  terminus  of  its  own  Ime,  as  stated  in  the  bill  of  lading,  was  inoom- 
potent,  and  its  admission  was  prejudicial  as  well  as  erroneous. 

A  car  of  potatoes  was  delivered  to  the  defendant  on  November  10th,  to  be 
shipped  to  Omaha.  The  car  arrived  at  Council  Bluffs,  the  defendants  ter- 
minus, November  11th,  and  was  put  in  the  yard  of  the  connecting  line  to 
be  forwarded.    That  line  refused  to  receive  the  car,  as  it  was  oat  of  rep*^* 
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I>efeiicUuit  retook  the  oar,  repaired  it,  and  redelivered  it  on  the  afternoon  of 
tlie  18th,  and  it  arrived  in  Omaha  on  the  15th.  The  weather  was  warm  on 
tiie  loth,  but  before  iho  13th  it  turned  oold,  and  the  potatoes  were  frozen. 
Seld,  that  the  danger  from  cold  was  one  which  ordinary  foresight  could 
liave  apprehended  and  guarded  against ;  that  great  diligence  and  dispatch 
-vroTtd  required  of  the  company  in  the  duty  of  forwarding  these  perishable 
articles,  and  that  if  they  were  exposed  to  the  danger  which  injured  them 
tiirough  the  company's  negligence,  it  is  responsible  for  the  damage. 

Where  the  evidence  shows  that  the  car  was  delivered  ou  the  18th,  but  the 
receipt  therefor  was  delivered  on  the  14th,  it  was  error  to  exclude  evidence 
that  between  the  companies  it  was  the  custom  that  receipts  for  can 
received  by  one  from  the  other  in  the  afternoon  or  evening  are  not  delivered 
till  tho  following  day. 

Evidence  of  information  received  from  a  clerk  or  agent  as  to  the  date  of 
arrival  of  a  car  is  not  admissible  against  the  defendant,  where  it  is  not  pre- 
tended that  the  person  making  me  statements  to  the  plaintiff  had  any 
authority  to  bind  the  defendant  oy  the  statements — they  were  hearsay. 

Appeal  from  Montgomery  District  Court. 

Plaintiff  snes  for  the  value  of  a  car-load  of  potatoes  delivered 
by  him  to  defendant  for  shipment,  and  which  were  destroyed  by 
being  frozen  through  defendant's  negligence,  as  he  alleges,,  in  fail- 
ing to  forward  them  promptly  to  their  destination.  Tho  ciise  was 
tried  to  a  referee,  who  found  that  defendant  was  liable.  Defend- 
ant moved  to  set  aside  the  referee's  report,  on  the  grounds  that  the 
findings  of  fact  and  conclusions  of  law  were  not  supported  by  the 
evidence,  and  of  alleged  errors  committed  on  the  trial  in  the 
admission  and  exclusion  of  testimony.  The  district  court  over- 
ruled the  motion,  and  entered  judgment  for  plaintiff  on  the  report. 
Defendant  appeals. 

Sfrmih  McPjierson^  for  appellant 

d  jE  Richa/rds^  for  appellee. 

Kbed,  J. — The  property  was  shipped  at  Lenox,  in  this  State, 
and  was  consigned  to  plaintiff  at  Omaha,  Nebraska.  At  the  time 
the  property  was  delivered  to  defendant,  plaintiff  paid  the  freight 
charges  thereon  to  its  destination,  and  received  from  defendant 
the  Allowing  bill  of  lading : 

'*  Lenox,  Iowa,  November  10,  1880. 
"  Eeceived  from  H.  H.  Hewitt,  in  apparent  good  order,  by  the 
Chic^o,  Burlington  &  Quincy  Bailroad  Company,  to  be  trans- 
portea  to  Council  Bluffs,  Iowa,  the  following  articles,  as  marked 
and  described  below,  subject  to  the  general  rules  of  said  company 
and  the  conditions  and  regulations  of  their  public  freight  tariff 
applying  on  shipments  of  freight  from  this  station  to  the  destina- 
tion named,  it  being  expressly  agreed  and  understood  that  the  said 
Chicago,  Burlington  &  Quincy  Kailroad  Company,  in  receiving 
the  said  package  to  be  forwaraed  as  aforesaia,  assume  no  other 
responsibility  for  their  safety  than  may  be  incurred  on  this  road  : 
Marks  and  consignee,  H.  BL.  Hewitt,  Omaha,  Neb.  Description 
of  articles  as  given  by  the  consignee :  Car  Q.  E. ;  weight,  26,500. 
Q.  1808.     Paid  to  apply  $50.35.  Prepay  &  E.  $10,000. 
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On  the  trial  the  referee  permitted  plaintiff  to  testify  against 
defendant's  objection  tibit  he  made  a  bargain  with  detendanf s 
agent  at  Lenox  to  ship  a  car  of  potatoes  at  nineteen  cents  per 
hundred  from  Lenox  to  Omaha.   Tliis  testimony  should  have  been 
excluded.    The  bill  of  lading  embodies  the  contract  between  the 
parties.     By  its  terms,  the  undertaking  of  defendant  was  to  trans- 
t>ort  to  Council  Blufis.     That  was  the  terminus  of  its  line,  and  it 
expressly  limits  its  liability  to  such  responsibility  for  the  safety 
of  the  property  as  might  be  incurred  on  its  own  road.     As  the 
property  was  consimied,  however,  to  a  point  beyond  the  terminus 
of  defendant's  roao,  it  was  bound  to  deuver  it  at  that  point  within 
a  reasonable  time  to  some  other  carrier,  to  be  forwarded  to  its 
destination ;  but  it  was  not  liable  for  injuries  which  might  be 
caused  by  the  negligence  of  such  other  carrier  after  the  property 
was  delivered  to  it.     See  Mulligan  v.  L  C.  R  R.,  36  Iowa,  181. 
The  parol  evidence  tended  to  prove  a  different  undertaking.    It 
tended  to  prove  an  undertaking  by  defendant  to  convey  the  pro- 
perty to  Omaha.     The  referee  found  as  a  conclusion  of  law  "that 
defendant  is  liable  to  plaintiff  for  the  damages  sustained  by  him 
by  reason  of  the  ne^bgence  in  not  transporting  said  potatoes  to 
their  destination  within  a  reasonable  time."     This  conclusion  must 
have  been  based  on  the  parol  evidence,  rather  than  the  written 
contract.  Its  adi^ission,  then,  was  prejudicial  as  well  as  erroneous. 

The  property  was  received  by  defendant  at  Lenox  on  the 
10th  day  of  November,  and  arrived  in  Council  Bluffs  on  the  11th, 
and  on  the  15th  it  was  delivered  to  plaintiff  in  Omaha  by  the 
Union  Pacific  Railroad  Company,  the  carrier  which  forwarded  it 
from  Council  Bluffs.  The  weather  was  warm  and  pleasant  on  the 
10th,  when  defendant  received  the  property,  but  between  that  and 
the  15  th  it  turned  cold,  and  the  potatoes  were  badly  frozen  when 

Slaintiff  received  them  in  Omaha.  It  was  material,  therefore,  to 
etermine  whether  the  injury  was  occasioned  by  the  failure  of 
defendant  to  deliver  the  property  to  the  Union  f^acific  Company 
within  a  reasonable  time  after  its  arrival  in  Council  Bluffs,  or  by 
the  failure  of  the  latter  company  to  deliver  it  to  plaintiff  in  Omaha 
within  a  reasonable  time  after  it  received  it  from  defendant 
When  the  car  containing  the  potatoes  arrived  in  Council  Blnfb  on 
the  11th,  it  was  at  once  placea  by  defendant's  yard-master  in  the 
yard  used  for  the  delivery  of  freight  to  the  Union  Pacific  Com- 
pany. By  the  usage  of  the  companies,  the  placing  of  a  car  in  this 
yard  is  regarded  as  a  delivery  to  the  latter  company.  But  defend- 
ant's yard-master  was  informed  on  the  12th  that  the  Union  Pacific 
Company  refused  to  forward  the  car  in  question,  for  the  reason 
that  it  was  out  of  repair.  He  immediately  had  it  removed  from 
the  vard  to  a  track  belonging  to  defendant,  where  it  was  repaired. 
The  yard-master  testified  on  the  trial  that  the  repairs  of  the  car 
was  completed,  and  that  it  was  taken  back  to  the  yard  and  deEv* 
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Qcred  to  the  Union  Pacific  Company  on  the  afternoon  of  the  13th. 
-A  receipt  for  the  car  from  the  Union  Pacific  Company  to 
defendant  was  introduced  in  evidence.  This  receipt  was  dated  on 
tlie  11th,  but  the  evidence  showed  that  it  was  not  delivered  to 
defendant  until  the  14th.  The  referee  found  that  the  car  was 
delivered  to  the  Union  Pacific  Company  on  the  14th.  This  find- 
ing must  have  been  based  on  the  fact  that  the  receipt  from  that 
company  to  defendant  for  the  car  was  delivered  on  that  day,  for 
it  is  the  only  evidence  of  the  time  of  the  delivery  of  the  car, 
except  the  testimony  of  the  yard-master,  who  swears  it  was 
delivered  on  the  13th. 

Defendant  offered  evidence  tending  to  prove  that,  by  the  usage 
of  the  companies,  receipts  for  cars,  which  are  received  by  one  from 
the  other  in  the  afternoon  or  evening,  are  not  delivered  until  the 
next  morning  after  the  receipt  of  the  cars :  but  the  evidence  was 
excluded  on  the  plaintiff's  objection.  It  snould  have  been  admit- 
ted*  The  fact  of  the  delivery  of  the  receipt  on  the  14th  was 
regarded  by  the  referee  as  more  satisfactory  evidence  of  the  time 
of  the  dehvery  of  the  car  than  the  testimony  of  defendant's 
yard-master.  If  the  usa^  had  been  established,  that  fact,  instead 
of  being  contradictory  of  the  statement  of  the  witness  that  the  car 
was  delivered  on  Hie  13th,  would  have  been  entirely  consistent 
with  that  statement.  ^ 

For  the  purpose  of  proving  the  time  when  the  car  arrived  in 
Omaha,  plamtin  introduced  his  agent,  who  received  the  property 
from  the  Union  Pacific  Company  at  Omaha,  and  who  was  per- 
mitted, again]^t  defendant's  objection,  to  testify  that,  on  the  morn- 
ing of  the  15th  of  November,  ne  called  at  the  freight  office  of  the 
Union  Pacific  Company,  in  Omaha,  and  was  informed  by  a  clerk 
or  agent  in  the  office  that  the  car  had  not  yet  arrived,  and  that  he 
called  at  the  same  place  at  a  later  hour  in  the  day,  when  he  was 
informed  that  it  had  arrived.  The  evidence  was  clearly  incom- 
petent, and  should  have  been  excluded.  It  is  not  pretended  that 
the  person  who  made  these  statements  to  plaintiff's  agent  had  any 
authority  to  bind  defendant  by  the  statements.  They  were,  there- 
fore, mere  heresay,  and  were  inadmissible  against  defendant. 

Appellant  claims  that  the  evidence  shows  without  dispute 
that  it  performed  every  undertaking  of  its  contract  with  plaintiff, 
and  that  upon  the  established  facts  it  is  not  liable  for  the  injury 
to  the  property  complained  of.  As  we  have  already  seen,  its 
undertakings  were  (1)  to  convey  the  property  to  Council  Blufib 
with  safety  and  dispatch,  and  (2)  to  deliver  it  within  a  reasonable 
time  to  some  other  carrier  at  that  point,  to  be  transported  to  its 
destination.  It  is  not  claimed  that  the  evidence  shows  any  failure 
by  defendant  to  perform  the  first  of  these  imdertakings ;  but  its 
liability,  if  any,  arises  out  of  its  failure  to  deliver  the  OTopertjr 
within  a  reasonable  time  to  the  Union  Pacific  Company.   JDeiencU 
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ant'a  position  ie,  that  by  placing  the  car  in  the  yard  of  the  other 
company,  it  delivered  it  to  that  company,  and  that  as  this  was  done 
immediately  after  the  car  arrived  in  Council  Bluffs,  it  used  all  the 
diligence  wnich  was  possible  under  the  circumstances.     AVe  thini, 
however,  that  we  would  not  be  warranted  in  disturbing  the  judg- 
ment* on  this  ground.     Defendant's  undertaking  could  be  per- 
formed only  by  so  placing  the  property  in  the  possession  or  under 
the  control  of  the  other  carriers  as  tliat  it  would  thereby  be  ren- 
dered responsible  for  its  care,  and  would  be  obli^d  to  forward  it 
to  its  destination ;  and  we  cannot  say  from  the  evidence  that  it  did 
this  before  the  second  or  third  day  after  the  property  arrived  in 
Council  Bluffs.     The  delivery  could  liave  been  made  either  by 
transferring  the  property  from  the  car  in  which  it  was  shipped  to 
Council  Bluffs  to  one  belonging  to  the  other  company,  or  by  tam- 
ing over  the  car  with  the  p/operty  in  it.     If  the  latter  course  was 
taken,  the  otlier  company  nad  the  right  to  demand  tliat  the  car 
should  be  in  such  condition  of  repair  as  that  theproperty  could  be 
conveyed  in  it  with  safety  to  its  aestination.     Wnen  it  placed  the 
car  in  the  yard  of  the  union  Pacific  Company  on  the  11th,  it 
was  bound  to  know  whether  it  wajs  in  such  condition  of  repair. 
When  its  agents  were  informed  that  the  other  company  refused 
to  forward  the  car  to  Omaha  because  it  was  in  bad  order,  they 
recognized  its  right  to  so  refuse,  byjtakingthe  car  back  and  repair- 
ing it.     The  referee  might  have  found  from  the  evidence  that  the 
property  waa  delayed  at  Council  Bluffs  for  two  days  or  more,  and 
that  this  delay  was  occasioned  by  defendant's  attempt  to  deliver 
it  to  the  other  company  in  a  car  which  was  in  such  bad  order  that 
the  property  could  not  be  conveyed  in  it  with  safety  to  its  destina- 
tion.    We  would  not  be  warranted  in  determining  from  this  evid- 
ence that  defendant  used  the  defence  of  diligence  in  performing 
its  undertaking  in  this  regard  which  was  required  of  it  by  the  eir- 
cumstimces  of  the  transaction. 

Another  position  urged  by  appellant  is,  that  the  damages 
are  too  remote ;  that  they  are  not  tlie  proximate  consequence  of 
the  negligence  complained  of,  but  were  occasioned  by  the  ele- 
ments, a  cause  entirely  distinct  from  the  alleged  negligence,  and 
one  over  which  it  has  no  control,  and  hence  tliere  can  he  no 
recovery.  It  is  doubtless  true  that  defendant  is  responsible  for 
such  damages  only  as  are  the  proximate  consequence  of  its  own 
act  (Story,  Bailm.  Sec.  515);  and  it  is  not  accountable  for  such 
loss  as  is  occasioned  by  the  intervention  of  the  vis  major.  One  of 
the  undertakings  of  the  common  carrier,  however,  is  that  he  will 
not  expose  tlie  property  intrusted  to  his  care  to  any  improper  haz- 
ards or  extraordinary  perils ;  and  if,  by  his  act  or  omission,  it  is 
exposed  to  perils  or  hazards,  whicli  ordinary  foresight  could  have 
apprehended  and  proved  against,  he  is  accoimtable  for  such  injury 
as  may  be  occasioned  by  such  exposure.  2  £edf  .  Bys.  5-7 ;  Stoiy, 
Bailm.  Sec.  509. 
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In  Morrison  v.  Davis,  20  Pa.  St.  171,  and  Denny  v.  Railroad 
Ck).  13  Gray,  481,  it  is  held  that  the  carrier  is  not  responsible  for 
in  jories  to  the  property  while  in  his  possession  caused  by  sudden 
and  extraordinary  floods,  notwithstanding  the  fact  that  it  would 
not  have  been  exposed  to  the  danger  if  he  had  used  proper  dili- 
gence in  forwardmff  it  to  its  destination.  But  the  injury  in  these 
cases  was  occasioned  by  a  cause  which  human  foresight  or  sagacity 
could  not  have  apprehended.  The  holding,  therefore,  is  not  in 
conflict  with  the  rule  as  we  have  stated  it. 

The  property  in  question  in  this  case  was  perishable.  It  was 
shipped  at  a  season  of  the  year  when  severe  weather  was  to  be 
apprehended,  in  the  ordinary  course  of  nature,  in  this  climate. 
These  facts  imposed  on  the  carrier  the  duty  of  forwarding  it  to 
its  destination  with  dispatch.  Great  diligence  was  required  of  it 
in  the  performance  of  the  duty.  If,  by  its  negligence,  the  prop- 
erty was  exposed  while  in  its  possession  to  the  danger  which 
injured  it,  we  think  it  is  responsible  for  the  injury. 

For  the  errors  which  we  have  pointed  out  tne  judgment  is 
reversed,  and  the  cause  is  remanded  to  the  district  court  for  a 
new  trial. 

Parol  Erldence  Inadmissible  to  Yary  Forms  of  Bill  of  Lading.— As  a 

general  rule,  the  bill  of  lading  given  for  ^obds  constitutes  in  itself  the  con- 
tract of  carriage.  Evidence  is  not  admissible  to  prove  a  parol  agreement 
entered  into  before  or  at  the  time  of  the  signing  and  deUverv  of  the  bill  of 
lading  contradictory  of  the  terms  thereof.  Long  v.  New  York  Central  R.  R. 
Co.,  50  N.  Y.  76;  IBelger  v.  Dinsmore,  61  N.  Y.  166;  CoUender  v.  IXnsmore, 
65  N.  Y.  200;  Hinckley  v.  New  York  Central R.  R.  Co.,  66  N.  Y.  429;  Oppen- 
heimer  v.  United  States  Ex.  Co.,  69  111.  62;  Southern  Express  Co.  v,  Dic&Bon, 
iK  U.  S.  549;  Indianapolis,  etc.,  R.  Co.  v.  Remmy,  81  uid.  618;  Pemberton 
Co.  V,  New  York  Central  R.  Co.  104  Mass.  144;  St.  Louis,  K.  C.  &  N.  R.  Co. 
V.  Cleary,  16  Am.  &  Ens.  R.  R.  Cas.  122;  Hopkins  v.  St.  Louis  &  S.  F.  R. 
Ck).,  16  Am.  &  Eng.  R.  K.  Cas.  126. 

This,  however,  &  not  the  law  where  there  is  mistake  or  fraud  in  the  case. 
Mobile  &  Montgomery  lEL  R.  Co.  v.  Jurey,  16  Am.  &  Eng.  R.  R.  Cas.  182. 
And  see  Pereira  v.  Omtral  Pacific  R  Co.,  supra,  which  seems  to  be  con- 
trary to  the  current  of  the  above  authorities. 

Supplementary  Parol  Ag^reement  Admissible.—A  supplementary  parol 
agreement  as  to  the  transportation  of  goods  may  be  put  in  evidence.  Mal- 
pasi;  London,  etc.,  R.  Co.,  L.  R.  1  C.  P.  886;  Bixon  v.  Columbus,  etc.,  R. 
Co.,  4  Bias.  187;  Chouteaux  v.  Leech,  18  Pa.  St.  224;  Baltimore,  etc..  Steam- 
boat Co.  V,  Brown,  64  Pa.  St  77. 

Parol  Afrreement  Cannot  Jvrj  Terms  of  Bill  of  Lading  After  its 
Helivery.-^The  terms  of  the  bill  of  lading  cannot  be  shown  to  have  been 
varied  by  a  parol  agreement  entered  into  after  its  delivery.  CofSn  v.  N.  Y. 
Central  k.  R.  Co.,  Si  Barb.  879;  Shelton  v.  Merchants  Disptttch  Ca,  86  N. 
Y.  637;  BoBtwick  v.  Baltimore,  etc.,  R.  Ca,  46  N.  Y.  71& 

Bat  see  Hill  V.  Syracnae,  etc.,  B.  Co.,  78N.  Y.  861. 
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Condon 

V. 

Mabquette,  H.  &  O.  K.  Co. 

iAdvanoe  Caae^  Michigan,  November  19,  1884.) 

Where  a  carrier  receivee  goods  to  be  transported  over  a  connecting  line 
to  their  final  destination,  ks  liability  as  a  common  carrier  contumes  nntQ 
the  goods  are  ddivered  to  the  other  carrier  ;  and  if  they  are  destrojed  2{f 
fire  while  in  the  warehouse  of  the  first  carrier,  it  will  be  liable  for  their 
loss,  notwithstanding  a  custom  that  the  connecting  carrier  shall  inspect  tiie 
books  in  which  goo£  are  entered  as  received,  and  take  posseHnion  oi  and 
transport  over  its  line  goods  intended  to  be  so  transported. 

Error  to  Konghton. 

Ghcmdler^  Orcmt  and  <?ray,  for  plaintiff. 

TT.  P.  Healeyy  for  defendant  and  appellant. 

CooLKY,  C.  J. — The  plaintifE  shipped  goods  from  New  York  b/ 
the  New  York  Central  &  Hudjson  Kiver  Eailroad  Company, 
directed  to  himself  at  Hancock,  Michigan,  and  they  were  carried 
in  succession  by  connecting  carriers  until  they  were  deKvered  by 
the  Chicago  &  Northwestern  Bailway  Company  to  defendant,  at 
Negaunee,  on  March  12,  1883.  The  goods  were  carried  by 
defendant  over  its  road  to  L'Anse,  where  they  arrived  March  13, 
1883,  and  were  placed  in  defendant's  warehouse.  There  Hiej 
remained  until  March  20, 1883,  when  they  were  destroyed  by  an 
accidental  fire.  L'Anse  was  the  terminus  of  railroad  transporta- 
tion. From  thence  to  Hancock  goods  were  carried  in  boat  dnring 
the  season  of  navigation,  and  by  teams  for  the  remainder  of  the 
year,  by  a  carrier  known  as  tne  L'Anse  &  Houghton  Overland 
Transportation  Companv,  which  occupied  for  its  purposes  at 
L'Anse  the  warehouse  oi  the  defendant  It  seems  te  hare  been 
the  customary  mode  of  business  for  the  receipts  of  goods  to  he 
entered  at  the  warehouse  upon  books  of  the  defendant,  whici 
were  open  to  inspection  by  the  L'Anse  &  Houghton  Overland 
Transportation  Company,  and  which  were  regulany  inspected  by 
the  agent  of  that  company  to  ascertain  what  goods  were  to  to 
taken  by  it.  That  company  was  then  accustomed  to  take  the 
goods  for  Hancock  and  other  places  on  its  line,  load  them  in 
deighs  or  other  vehicles  at  the  warehouse,  and  then  receipt  forthem 
to  the  defendant.  When  the  goods  of  tie  plaintifi  were  received 
by  defendant,  no  notice  was  given  to  him,  nor  was  the  attention  of 
tioie  agent  of  the  transportation  company  called  to  them,  or  ^f 
request    made  that  they    should    be    removed.      They  simply 
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remained  in  the  warehouse,  without  action  by  any  one  in  respeet 
to  them,  until  the  fire  took  place.  The  goods  having  been 
destroyed,  plaintiff  claimed  from  the  defendant  payment  of  the 
Talue,  and,  that  being  declined,  the  present  suit  was  instituted. 

The  first  count  of  the  declaration  charged  the  defendant  as 
common  carrier  with  the  duty  to  carry  the  goods  over  its  Une  to 
L'Anse,  and  there  deliver  them  to  the  L'Anse  &  Houghton  Over- 
land Transportation  Company ;  and  the  breach  of  the  duty  alleged 
was  the  failure  to  deliver  to  that  company.  The  trial  judge 
instructed  the  jury  that  if  the  goods  were  shipped  from  New 
York,  consigned  to  or  marked  for  the  plaintiff  at  Hancock,  Mich- 

rin,  and  came  into  the  hands  of  the  defendant  from  the  Chicago 
Northwestern  Railway  Company  to  be  carried  bv  defendant 
in  the  usual  course  of  its  business  to  L'Anse,  there  to  be  delivered 
to  the  L'Anse  &  Houghton  Overland  Transportation  Company 
for  transportation  to  Hancock,  then  the  defendant  received  such 
ffoods  aj3  a  common  carrier,  and  remained  such  common  carrier 
auring  the  transportation  of  the  goods  to  L'Anse,  and  after  their 
arrivsu  there  for  such  reasonable  time  as,  aceordiu^  to  the  usual 
course  of  business  with  the  L'Anse  &  Houghton  Transportation 
Company,  would  enable  defendant  to  deliver  the  goods  to  that 
company ;  and  no  delay  in  taking  goods  on  the  part  of  the  trans- 
portation company,  incident  to  the  usual  course  of  business 
between  the  two  companies,  would  exonerate  the  defendant  from 
its  liability  as  a  common  carrier.  It  would  be  the  duty  of  the 
defendant  to  deliver  or  offer  to  deliver  the  goods  to  the  L'Anse 
&  Houghton  Transportation  Company  to  be  transported  to  Han- 
cock; and  if  the  goods  were  not  so  delivered  or  offered  to  be 
delivered,  plaintiff  was  entitled  to  recover.  Under  this  instruc- 
tion the  plaintiff  had  judgment,  and  the  defendant  brings  error. 

The  question  which  the  instruction  presents  is  one  upon  which 
the  authorities  are  somewhat  divided.  It  received  careful  atten- 
idon  at  the  hands  of  the  New  York  Court  of  Appeals  in  McDonald 
V.  Western  Eaiboad  Corporation,  34  N.  T.  497,  where  several 
opinions  were  delivered.  The  facts  ujpon  which  the  decision  was 
to  be  made  were  in  all  respects  similar  to  those  now  before  us, 
and  the  judges  were  unanimous  in  holding  that  the  railroad 
company  was  liable.  Wright,  J.,  said :  ^^  l%e  goods  had  been 
received  by  the  defendants  at  Chatham,  to  be  transferred  to  Bing- 
hamton  by  way  of  the  Erie  &  Chenango  canal.  Their  obligation, 
therefore,  was  to  carry  the  goods  safely  to  the  end  of  their  road, 
and  deliver  them  to  the  next  carrier  on  the  route  beyond.  A  car- 
rier, in  such  case,  does  not  release  himseK  from  liability  by  simply 
unloading  the  goods  at  the  end  of  his  route  and  placing  them  in 
his  own  storehouse,  without  delivery  or  notice  to,  or  any  attempt 
to  deUver  to,  the  next  carrier." 

Hunt)  J.,  in  a  oononning  opinion,  referring  to  Ladue  i>.  Griffith, 
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25  'N,  Y.  364,  as  a  somewhat  similar  case,  said  :   ^^  The  defendants 
in  the  present  case  did  no  act  indicating  that  they  had  renonn(^ 
the  liability  of  a  carrier.     They  simply  unloaded  and  deposited 
the  goods  m  their  warehouse.     Had  this  deposit  been  made  in  the 
warehouse  of  a  company  engaged  in  canal  transportation  west- 
wardly,  it  would  have  been  an  act  of  great  significance.     But  here 
the  fact  is  expressly  found  that  it  was  the  custom  of  the  further 
carrier  to  take  the  goods  from  the  defendants'  depot.     The  lia- 
bility of  the  further  carrier  did  not  commence  until  he  removed 
the  goods  from  tlie  defendants'  warehouse.  The  deposit,  therefore, 
by  the  defendants  in  their  own  warehouse  did  not  afford  any  evi- 
dence of  a  renunciation  of  the  carrier's  liability."     And  he  added 
that  the  deposit  of  the  goods  in  the  warehouse  was  to  be  consid- 
ered  a  mere  accessory  to  the  carriage  by  defendant,   and  that 
their  liability  as  carrier  was  therefore  unbroken. 

Tliis  decision  was  approved  as  sound  and  followed  as  authority 
in  Mills  V.  Michigan  Cent.  K.  Co.,  45  N.  Y.  622,  and  it  is  undoubt- 
edly the  settled  law  of  New  York  at  this  time.     The  same  doc- 
trine wajs  laid  down  in  Conkey  v,  Milwaukee,  etc.,  R.  Co.,  SI 
Wis.  619,  in  a  forcible  opinion  by  Chief  Justice  Dixon,  and  also 
in  Irish  v.  Milwaukee,  etc.,  R.  Co.,  19  Minn.  376  (Gil.  323) ;  8.  a 
18  Amer.  Rep.  340,  which  cites  with  approval  the  case  in  34  N. 
Y.  Rep.     The  like  doctrine  also  appears  to  be  recognized  in  Erie 
R.  Co.  V.  Lockwood,  28  Ohio  St.  358 ;  Brintnall  v.  Saratoga,  etc, 
R.  Co.,  32  Vt.  665 ;  Packard  v.  Taylor,  35  Ark.  402 ;  and  Lomfr 
ville,  etc.,  R.  Co.  v.  Cauipbell,  T.Heisk.  253.     It  was  also  affirmed 
in  Michigan  Cent.  R.  Co.  v.  Manufacturing  Co.,  16  Wall  318. 
This  lafit  case  expresses  views  not  in  harmony  with  the  opinion  of 
the  court  respecting  a  certain  clause  in  the  charter  of  the  Mich- 
igan Central  Railroad  Company  as  expressed  in   Michi^m  Cent 
E.  Co.  V.  Hale,  6  Mich.  243,  and  same  Company  -w.  Lantz,  32 
Mich.  502;  yet,  as  the  question  now  under  consideration  was  con- 
sidered and  decided  by  the  court  upon  common  law  principles, 
the  conflict  of  views  on  the  question  of  construction  is  oi  no 
importance  in  this  case. 

We  think  these  cases  lay  down  a  rule  which  is  just  to  the 
shippers  of  goods,  and  not  unreasonably  burdensome  to  carriezs 
The  shipper  delivers  his  goods  to  a  carrier,  who  becomes  insurer 
for  their  safe  transportation ;  and  if  the  operations  of  one  carrier 
cover  a  part  only  of  the  line  of  transit,  ana  another  is  to  receive 
the  ^oods  from  him,  the  shipper  has  a  right  to  understand  that 
the  liabiU^  of  an  insurer  is  upon  some  one  during  the  whole 
period.  The  duty  of  the  one  is  not  discharged  until  it  has  been 
imposed  upon  the  succeeding  carrier,  and  this  is  not  done  until 
there  is  delivery  of  the  goo<£,  or  at  least  such  a  notification  to  the 
succeeding  carrier  as,  according  to  the  course  of  the  businefl^  is 
equivalent  to  a  tender  of  delivery.    There  isnothing  in  this  which 
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is  burdenfiome  to  the  carrier,  for  this  is  the  customary  method  in 
'wrhich  the  business  is  done ;  and  the  rule  only  requires  that  the 
customary  method  shall  be  pursued  without  unreasonable  delay  or 
n^Ugence. 

The  connecting  carriers  in  this  case  appear  to  have  established  a 
custom  of  their  own,  under  which  actual  delivery  of  the  goods  or 
notice  to  take  them  was  dispensed  with,  and  the  one  was  to  ascer- 
tain from  the  books  of  the  other  what  goods  were  ready  for  recep- 
tion and  further  carriage.     This,  as  between  themselves,  was  well 
enough  while  it  worked  well ;  but  it  was  an  arrangement  to  which 
the  jHaintifi  was  not  a  party,  and  the  defendant  could  not,  by 
means  of  it,  relieve  itself  of  any  liability  which  duty  to  the  plain- 
tiff imposed.    And  it  was  clearly  its  auty  to  the  plaintiff,  as  we 
think,  to  relieve  itself  of  the  responsibihty  of  the  goods  remaining 
for  an  unreasonable  time  in  its  warehouse,  and  to  do  this  it  was 
necessary  that  the  responsibility  be  transferred  to  the  carrier  next 
in  line.     But  the  mere  permission  to  inspect  its  books  and  take 
whatever  was  ready  for  carria^  would  not  do  this ;  there  should 
have  been  distinct  notice  which  would  apprise  the  other  carrier 
that  defendant  expected  the  removal  of  the  goods. 

In  this  case  there  were  no  facts  indicating  a  renuiudation,  as  to 
these  goods,  of  the  liability  of  common  earner  by  the  defendant, 
or  that  it  was  supposed  by  the  agents  of  tlie  defendant  that  that 
character  had  been  exchanged  for  any  other.  If  it  ever  was,  it 
mnst  have  been  at  the  moment  the  goods  were  received,  for  noth- 
ing took  place  afterwards  to  change  the  relation  of  tlie  defendant 
to  the  goods  until  the  fire  took  place.  But  we  are  not  ready  to 
assent  to  the  doctrine  that  a  railroad  company,  as  to  goods  trans- 
ported by  it,  ceases  to  be  carrier  the  moment  tlie  goods  are 
received  at  its  warehouse.  We  do  not  think  that  this  is  the  law,  or 
that  it  ought  to  be. 

The  judgment  should  be  aflirmed. 
Champlin  and  Sherwood,  JJ.,  concurred. 

Campbell,  J. — In  this  case  it  is  admitted  by  the  undisputed 
facts  that  the  property  in  question  had  been  in  defendant's  ware- 
house for  a  longer  time  than  was  generally  necessary  for  the 
removal  of  goods  by  the  ultimate  earner,  and  that  the  failure  was 
due  to  a  lack  of  means  of  removal  in  the  latter.  It  also  appears 
that  the  property  was  in  a  warehouse  from  which  the  last  carrier 
always  took  it  without  any  further  ceremony,  and  that  this  carrier 
was  always  informed  by  inspection  of  the  way-bills  and  knew  of 
the  goods  being  ready  for  removal.  I  think  that  under  such  cir- 
cumstances deiendant  no  longer  remained  responsible  as  carrier, 
but  became  subject  to  no  more  than  a  warehouseman's  responsi- 
bility as  soon  as  the  last  carrier  had  actual  notice  and  could  have 
removed  them,  and  that  respondent  is  not  to  be  prejudiced  by  the 
18  A.  ft  EL  B.  Ou.— 87. 
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lack  of  facilities  in  that  carrier,  who  had  the  same  means  of  acoes 
to  and  control  over  the  goods.  Sudi  seems  to  me  tlie  purpose  of 
our  statute,  which  does  not  declare  or  provide  that  the  liability  of 
warehousemen  for  goods  awaiting  delivery  shall  not  arise  when 
the  real  duties  of  carrier  have  been  fulfilled,  but  merely  require; 
that  the  responsibilities  attaching  to  a  carrier  shall  not  be  lessened 
while  that  relation  exists. 

General  Reference. — As  to  the  authorities  upon  the  question  raised  in 
the  brincipal  case,  viz.,  the  liabihtyof  a  railroaa  company  for  goods  stored 
at  the  terminus  of  its  line  awaiting  transportation  by  a  connecting  line,  see 
Petersen  et  al,  v.  Case,  Reoeiver,  etc.,  and  note,  infnu 


Pbtbbsen  ei  al, 

Casb,  Receiver. 
{Advanoe  Case,  U.  S.  Circuit  Court,  E,  D.,  Wiacormn,  October  16, 188i) 

When  goods  are  to  be  delivered  by  a  railroad  company  to  a  second  line  of 
conveyance  for  transportation  further  on,  the  common  law  liability  of  com- 
mon carnerH  remains  on  the  first  carrier  until  he  has  delivered  the  goods  for 
transportation  to  the  next  one.  Its  obligation  while  tiie  goods  are  in  its 
depot  does  not  become  tiiat  of  a  warehouseman. 

Where,  while  good§  received  by  the  first  carrier  are  in  transit,  the  oennect- 
ing  line  notifies  it  that  it  cannot  receive  the  goods  and  transport  them  to 
their  destiuation  because  of  a  block  in  freight,  this  wiU  not  relieve  the  first 
carrier  from  liability  for  damages  caused  bv  the  delay,  where  it  fails  to 
notify  the  shipper  and  give  him  an  opportunity  to  dispose  of  the  propertjor 
take  measures  for  its  preservation. 

The  measure  of  damages  in  such  a  case  is  the  difference  between  the 
market  value  of  the  goods  at  the  place  of  destination  when  they  oagfat  to 
have  been  delivered  and  their  market  value  when  they  were  delivered. 

At  Law. 

6.  W,  Cate,  A.  J.  Smith  and  W.  J.  Turner^  for  petitioners, 

The(nh>r€  G.  Case  and  IT,  (7.  Lamed^  for  receiver. 

Dyer,  J. — In  the  foreclosnre  of  a  mortgage  on  the  Green  Bay 
&  Minnesota  Railroad,  in  this  court,  the  respondent  was  appointed 
receiver,  and  as  such  was  empowered  to  operate  the  road  pending 
the  receivership.  In  October,  1881,  he  was  so  operating  ttie  road, 
the  eastern  terminus  of  which  was  at  Ft.  Howard,  where  there 
existed  connections  with  the  Chicago  &  Northwestern  Bailwaj 
for  the  transportation  of  freight  shipped  on  the  receivers  line  of 
road,  and  destined  for  Chicago.  On  the  3d  day  of  October,  1881, 
the.  petitioner  Petersen  diipped  over  the  respondent's  road,  at 
Amherst  Junction,  Wisconsin,  two  car-loads  of  potatoes  consignea 
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to  a  commiesion  house  in  Chicago.  On  the  fif  tli  day  of  the  same 
month  he  shipped  from  the  same  place,  over  the  same  line  of  road, 
two  other  car-loads  of  potatoes,  consigned  to  the  same  parties  as 
were  the  first.  On  the  third  day  of  the  same  month  the  petitionera, 
Allington  &  Co.,  also  shipped  over  the  receiver's  line  of  road,  at 
Amherst  Junction,  one  car-load  of  potatoes,  consigned  to  a  com- 
mission firm  in  Chicago.  The  course  of  transit  was  over  the  Green 
Bay  &  Minnesota  road,  from  Amherst  Junction  to  Ft.  Howard, 
thence,  via  the  Chicago  &  Northwestern  Eailway,  to  Chicago. 

In  the  Petersen  cases  bills  of  lading  were  issued  to  the  shipper, 
wherein  it  was  stated  that  the  potatoes  were  received  "  in  apparent 
good  order  by  the  receiver  of  the  Green  Bay  &  Minnesota  Kail- 
road,  *  *  *  to  be  transported  over  the  line  of  this  railroad 
to  Chicago,  and  delivered  after  payment  of  freight,  in  like  good 
order,  to  a  company  or  carrier  (if  the  same  are  to  be  forwarded 
beyond  the  lines  of  this  railroad),  to  be  carried  to  the  place  of 
destination,  it  being  expressly  agreed  that  the  responsibility  of  the 
receiver  shall  cease  at  his  depot,  at  which  the  same  are  to  be  deliv- 
ered to  such  carrier."  The  billfl  of  lading  also  contained  this  fur- 
ther clause :  "  It  is  further  especially  agreed  that,  for  all  loss  or 
damage  occurring  in  the  transit  of  said  packages,  the  legal  remedy 
shall  be  against  tne  particular  carrier  or  forwarder  only  in  whose 
custody  the  said  packages  may  actually  be  at  the  time  of  the  hap- 

Sming  thereof ;  it  being  understood  that  the  receiver  of  the 
reen  Bay  &  Minnesota  Kailroad  assumes  no  other  responsibility 
for  their  safe  carriage  or  safety  than  may  be  incurred  on  his  own 
road."  The  biU  of  lading  in  the  case  of  Allington  &  Co.  was 
like  those  issued  on  the  Petersen  shipments,  except  that  it  was 
therein  stated  that  the  property  was  to  be  carried  over  the  Green 
Bay  &  Minnesota  road  to  Green  Bay,  "and  delivered,  after  pay- 
ment of  freight,  in  like  good  order,  to  C.  &  N.  W.,  *  *  *  to 
be  carried  to  the  place  of  destination."  This  diflEerence  in  the 
terms  of  the  bills  of  lading  is  not  material,  because  it  must  have 
been  the  understanding  of  the  parties  that  the  carriage  of  the 
property  over  the  line  of  the  Green  Bay  &  Minnesota  road  termi- 
nated at  Ft.  Howard,  and  that  it  was  to  be  there  delivered  by  the 
receiver  to  the  Chicago  &  Northwestern  Bailway  for  transportation 
to  Chicago. 

It  appears  from  the  proofs  that  the  potatoes  shipped  at  Amherst 
Junction  on  the  3d  of  October  reached  Ft.  Howard  at  five  o'clock 
P.  M.  of  that  day ;  that  of  the  shipments  of  October  5th,  one 
arrived  at  Ft.  Howard  at  five  P.  M.  of  that  day,  and  the  other  at 
the  same  time  of  day  on  the  6th ;  and  the  evidence  shows  that 
within  twenty-four  hours  after  the  arrival  at  Ft.  Howard  of  each 
of  these  shipments,  a  freight  train  left  that  place  for  Chicago  on 
the  Chicago  &  Northwestern  road.  The  precise  character  of  the 
mnning  connections  between  the  two  roads  at  Ft  Howard  is  not 
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shown ;  but  it  is  evident  that  there  vas  a  business  arrangement 
between  them  by  which  freight  brought  to  Ft.  Howard  over  the 
Gb^en  Bay  &  liiunnesota  roaid,  and  consigned  to  points  south  and 
east,  was  transferred  to  the  Chicago  &  Northwestern  road,  and 
forwarded  to  its  destination ;  and  that  the  cars  of  the  former  road, 
containing  bulk  freight  brought  from  points  inland,  were  run  upon 
the  track  of  the  latter  road  at  Ft.  Howard,  without  breaking  bulk, 
and  were  put  into  the  trains  of  the  Chicago  &  Northwestern  Com- 
pany, and  taken  through  to  points  on  its  road  to  which  the  freight 
was  consigned.  It  is  shown  that  at  Ft.  Howard  there  was  a  T 
track  connecting  the  Green  Bay  &  Minnesota  road  with  the  Chi- 
cago &  Northwestern,  and,  by  the  course  of  business,  cars  from 
points  on  the  former  road,  containing  freight  destined  south,  were 
switched  from  the  respondent's  j'^ard  tracks,  by  his  emplovfe,  to 
the  Y  track,  and  were  there  taken  by  the  employes  of  the  Cnicago 
&  Northwestern  Company  and  placed  in  the  trains  of  that  com- 
pany ;  so  that  delivery  of  such  cars  to  the  latter  company  was 
accomplished  when  they  were  placed  on  the  T. 

It  appears  from  the  testimony  that  from  about  the  3d  to  the 
10th  01  October,  1881,  there  was  a  freight  blockade  at  Chicago, 
which,  it  is  claimed,  rendered  it  impossible  for  the  Chicago  & 
Northwestern  and  certain  other  railroad  companies  to  promptly 
deliver  certain  kinds  of  freight  to  consignees  in  Cliicago.    This 
blockade  was  occasioned  by  the  inability  of  roads  running  east  to 
take  away  the  cars  contaming  through  freight  destined  east,  as 
fast  as  they  arrived  on  roads  running  north  and  west ;  by  reason 
of  which  state  of  things  there  was  an  accumulation  of  cars  con- 
taining  through  freight  bound  east,  which  prevented  the  handiing 
of  cars  constantly  arriving,  containing  freight  to  be  delivered  to 
Chicago  consignees.     In  cons^uence  of  this  pressure  of  freight,  * 
the  Chicago  &  Northwestern  Company,  on  the  6th  day  of  Octo- 
ber, requested  the  respondent  to  stop  shipments  of  j)otatoes  and 
barley  m  bulk  from  points  on  his  line  to  Chicago  until  the  12th, 
and  all  agents  at  stations  on  the  respondent's  road  were  immedi- 
ately instructed  to  refuse  such  shipments.    It  would  seem  that  the 
respondent  did  not  receive  notice  of  the  Chicago  blockade,  and, 
consequently,  did  not  notify  his  agents  until  after  the  cars  con- 
taining the  potatoes  here  in  question  had  left  Amherst  Junction, 
and  were  either  in  transit  to  or  had  arrived  at  Ft  Howard.    Hav- 
ing arrived  at  that  point,  the  agent  there  in  charge — ^who  was  the 
joint  a^ent  of  the  two  roads — ^was  instructed  not  to  place  the  can 
on  the  1  for  delivery  to  the  Chicago  &  Northwestern  Company 
until  October  10th.    Accordingly,  these  cars,  with  their  contents, 
remained  in  the  respondent's  yards  until  that  day,  when  they  were 
delivered  to  the  Chicago  &  Northwestern  Company,  and  reached 
^eir  destination  on  the  11th  or  12th  of  the  montlu    On  dehVeiy 
to  the  consignees,  the  potatoes  in  all  the  cars  were  found  to  be  80 
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fieriously  decayed  that  a  large  loss  was  sustained  in  the  sale  of 
them ;  and  this  loss,  which  the  petitioners  attribute  to  delay  in 
their  transportation,  they  seek  to  recover  from  the  respondent. 

In  resisting  the  petitioners'  demands,  the  respondent  claims  that 
the  potatoes  were  unsound  when  they  were  shipped*  at  Amherst 
Junction,  and  there  is  considerable  testimony  bearing  upon  this 
issue  of  fact.     It  is  unnecessary  to  discuss  this  testimony  in  detail. 
The  bills  of  lading  issued  by  the  respondent  state  that  the  potatoes 
ivere  received  for  transportation  in  apparent  good  order,  and  on 
the  paii;  of  the  petitioners  it  is  ohown  tnat  the  potatoes  were  loaded 
from  wagons  into  the  cars  as  received ;  that  tney  were  examined 
and  assorted  with  care ;  and  that  when  shipped  they  were  in  sound 
merchantable  condition.     This  is  very  positively  sworn  to  by  the 
shippers,  and  by  various  witnesses  who  handled  the  potatoes.     It 
is  also  in  proof  that  other  potatoes  shipped  to  Chicago  at  about 
that  time,  and  which  were   transported   in   the  usu^  time  over 
another  line  of  road,  arrived  in  good  merchantable  condition.     On 
the  part  of  the  respondent,  it  is  shown  that  the  season  of  1881,  in 
eonsequence  of  continued  wet  weather  through  the  month  of  Sep- 
tember, was  an  extremely  unfavorable  one  for  the  shipment  of 
potatoes.     Some  of  the  witnesses  testify  that  they  sustained  heavy 
losses  from  decay  of  potatoes  shipped  irom  points  near  Amherst 
Junction  to  Chicago  which  were  not  delayed  in  transit,  but  none 
of  them  purchased  and  shipped  potatoes  at  Amherst  Junction,  nor 
did  they  see  the  potatoes  which  the  petitioners  shipped.     Experts 
testify  that  potatoes  which  were  dug  before  they  were  fully  ripe, 
and  freshly  shipped,  in  tlie  state  of  weather  then  prevailing,  were 
extremely  liable  to  develop  unsoundness,  and  that  this  could  not  be 
prevented  by  the  utmost  dispatch  in  transportation.     They  also 
express  the  opinion  that  if  tne  potatoes  in  question  were  sound 
when  shipped,  they  would  have  sustained  no  injury  by  the  delay 
proven  in  this  case.     In  considering  this  testimony,  my  mind  has 
not  been  free  from  doubt  upon  the  question  of  fact  in  dispute, 
and  it  must  be  admitted  that  the  respondent's  contention  is  not 
without  support,  if  the  testimony  which  he  adduces  is  entitled  to 
weight.     In  short,  if  the  opinions  of  experts,  and  the  experience 
of  other  shippers,  and  the  testimony  which  tends  to  show  that  the 

Eotato  crop  of  1881,  in  northern  Wisconsin,  was  exceptionally 
able  to  disease,  are  to  prevail  against  the  positive  testimony  of 
the  petitioners,  and  of  witnesses  who  handled  these  potatoes,  and 
the  fact  that  other  potatoes  shipped  from  the  same  locality,  and 
transported  with  usual  dispatch,  arrived  in  Chicago  in  merchant- 
able condition,  then  the  conclusion  must  be  that  the  loss  sustained 
by  the  petitioners  is  attributable  to  unsoundness  of  the  potatoes 
when  thej^  were  shipped.  But  giving  to  the  evidence  adduced  by 
both  parties  its  due  weight,  one  side  being  supported  by  positive 
assertions  of  fact,  founded  upon  personal  observation  and  knowl- 
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edge,  and  the  other  by  opinions  and  condnsions  deduced  from  s 
general  state  of  facts  pernaps  not  applicable  to  the  particular  ease, 
the  court,  in  the  exercise  of  a  judicial  judgment,  must  concrade 
that  the  fact  in  dispute  is  as  proven  by  the  petitionei-s.  TLc  evi- 
dence on  their  part  is  positive  ;  that  on  the  part  of  the  rei^pundent 
is  in  its  nature  negative,  based  rather  on  supposition  and  coujeeture 
than  on  knowledge  of  the  facts  in  the  particular  case. 

So,  too,  upon  the  evidence  before  the  court,  the  conclusion  must 
be  that  the  injury  to  the  potatoes  resulted  from  the  delay  in  their 
transportation.    Each  car  contained  between  400  and  500  budiels. 
The  weather  at  the  time,  in  the  language  of  the  witnesses,  was 
warm,   damp   and  muggy.      The  potatoes  may  not  have  been, 
strictly  spesiking,  perishable  property,  according  to  the  ordinary 
classification  of  railroad  freight.     But  the  season  was  such  that 
delay  in  their  transportation  was  hazardous.     The  proofs  show 
that  from  the  3d  to  the  11th  of  October  the  temperature  at  Ft 
Howard  ranged  at  midday  from  50  degrees  to  76  degrees  above 
zero.     It  appears  that  the  three  car-loads  shipped  on  the  3d,  and 
which  were  consequently  longest  delayed,  were  most  seriously 
injured,  and  one  of  these  is  described  as  steaming  with  heat  and 
decay  on  arrival  in  Chicago.     This  was  a  car  containing  470 
bushels,  then  worth,  if  in  sound  condition,  one  dollar  per  bushel, 
but  for  which  the  petitioners,  Allington  &  Co.,  realized  only  sixty- 
nine  dollars.     The  testimony  tends  to  show  that  the  process  of 
decay,  once  begun,  would  rapidly  go  on  where,  in  such  weather, 
potatoes  in  such  quantities  were  confined  in  a  close  box  car  of  ordi- 
naiy  construction,  in  which  there  were  not  free  circulation  of  air 
and  opportunity  for  the  moisture  to  evaporate.     Taking  the  evi- 
dence as  it  stands,  I  must  hold  that  the  petitioners  proved,  at  least 
prima  facie^  the  soundness  of  the  potatoes  when  shipped.    The 
mirden  of  sliowing  that  they  were  not  sound  then  fell  upon  the 
respondent,  and  this  he  has  not  shown  by  such  testimony  as  out- 
weighs that  of  the  petitioners  and  their  witnesses.     It  need  only 
be  added  in  this  connection  that  if  the  original  injury  was  attrib- 
utable to  the  fault  of  the  respondent,  then  ne  is  legally  chargeable, 
as  between  him  and  the  petitioners,  with  the  continuing  conse- 
quences of   that  fault ;    namely,   the   loss    resulting    from   the 
continued   decay  of  the  potatoes  while  in  the  whole   course  of 
transit  to  Chicago. 

The  question  of  legal  liability  upon  the  facte  as  proven  remains 
to  be  considered.  The  learned  counsel  for  the  respondent  ai^ued 
at  some  length,  and  cited  many  authorities  upon  the  point,  that, 
as  a  common  carrier,  he  was  not  liable  for  any  negligence  or  delay 
in  transportation  occurring  on  the  connecting  carrier's  lin& 
Admitting  this  to  be  so,  it  does  not  appear  that  the  point  is  & 
material  one  in  the  case.  The  respondent  was  under  obligation  to 
safely  deliver  tlie  potatoes  to  the  next  carrier  in  the  line  i&  ^ 
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gocKl  order  as  when  received.     As  we  have  seen,  according  to  the 
coxirse  of  bneinesB  between   the  two  carriers,  delivery  of  sneh 
freight  was  made  by  placing  the  caxs  on  the  Y  at  Ft.  Howard, 
^wrlieie  they  were  taken  away  by  the  Chicago  &  'K orthwestern 
Ooinpany.     Until  the  cars  containing  these  potatoes  were  thus 
deliverea,  they  remamed  in  the  possession  of  the  respondent,  and 
liis  common  law  Uability  ajs  a  carrier  continued  nntil  such  delivery. 
Xlie  law  on  this  subject  was  settled  in  Railroad  Co.  v.  Manufactur- 
ing Co.,  16  WalL  318,  where  it  was  held  that  when  goods  are 
delivered  to  a  common  carrier,  to  be  transported  over  his  raiboad 
to  his  depot,  in  a  place  named,  and  there  to  be  delivered  to  a 
second  Ime  of  conveyance  for   transportation   further  on,   the 
oommon  law  liability  of  common  carriers  remains  on  the  first 
carrier  until  he  has  delivered  the  goods  for  transportation  to  the 
next  one.     His  obligation  while  me  goods  are  in  his  depot  does 
not  become  that  of  a  warehouseman.    While,  therefore,  these  cars 
of  potatoes  were  in  the  possession  of  the  respondent  at  liis  depot 
in  rt.  Howard,  they  were,  in  the  eye  of  the  law,  still  in  transit, 
and  the  liability  of  the  respondent  therefor  continued  unbroken, 
except  as  such  liability  may  have  been  limited  by  the  bills  of 
lading,  until  they  were  actually  delivered  to  the  next  carrier  in 
the  line.    Eailroad  Co.  v.  Mitchell,  68  111.  471 ;  Conkey  v.  Eail- 
road  Co.,  31  Wis.  619.     The  clause  in  the  bills  of  lading  that  the 
responsibility  of  the  receiver  should  cease  at  his  depot  must  be 
read   in  connection  with  the  other  provisions  of  tlie  contract 
That  clause  did  not  qualify  the  obligation  of  the  respondent  to 
deliver  the  freight  to  the  Chicago  &  Northwestern  Company,  and 
to  deliver  it  in  as  good  order  aja  when  received.     It  was  at  the 
depot,  or  presumably  within  the  depot  limits,  that  such  delivery 
was  to  be  made ;  that  is,  on  the  T  track  connecting  the  two  lines, 
and  used  for  that  purpose. 

The  respondent  s  general  liability  bein^  as  heretofore  stated, 
was  his  failure  to  promptly  deliver  this  freight  to  the  Chicago  & 
Northwestern  Company  excused  by  the  refusal  of  that  company  to 
take  it  in  consequence  of  the  blockade  at  Chicago,  and  what  duty, 
if  any,  in  view  of  the  action  of  that  company,  did  the  respondent 
owe  to  the  petitioners  S  It  is  to  be  observed  that  the  notice  of 
the  Chicago  &  Northwestern  Company  to  the  respondent,  that  it 
would  not  receive  further  shipments  of  potatoes  and  barley  from 
his  road  until  October  10th,  was  not  given  until  after  the  peti- 
tioners' property  was  in  transit.  The  first  carrier  was  then  in 
possession  oi  the  property,  exercising  control  over  it  as  a  common 
carrier.  It  mav  be  aoubtf ul  whether  the  evidence  shows  such  an 
inability  to  deliver  freight  to  Chicago  consignees  at  that  time  as 
would  excuse  the  last  carrier  from  the  obligation  to  complete  the 
transportation  of  freight  which  had  been  previously  received  bv 
the  nrst  carrier  and  was  then  actually  in  transit.    "But  I  take  it 
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that  is  exclnsively  a  qnestion  between  the  two  carriers,  and  with 
which   the   petitioners  have  no  concern.     If  the  rcsfusal  of  the 
Chicago  &  Jnorthwestem  Company  to  receive  this  freight  from 
the   respondent  was  a   violation   of    any   business  arrangement 
between  the  two  carriers — a  question  not  arising  here — ^that  might 
raise  a  controversy  between  them,  bnt  it  wonld  concern  them 
alone,  and  the  rights  of  the  petitioners  ought  not  to  be  affected 
thereby.     I  do  not  forget  the  case  of  Helliwell  v.  Kailway  Co.,  10 
Biss.  170,  in  which  this  court  held  that  if  at  the  time  of  making  a 
contract  for  shipment  of  freight  the  carrier  has  no  doubt,  and  if 
the  condition  of  business  on  its  lines  gives  it  no  ground  for  doubt- 
ing, that  suitable  means  will  be  at  its  command  within  the  usual 
and  ordinary  time  for  conveying  the  freight,  and  if  all  reasonable 
efforts  are  seasonably  employed  to  obtain  sucli  means,  and  the 
delay  is  s<>lely  occasioned  by  an  extraordinary  influx  of  freight 
upon  its  liiR's  arising  subsequently  to  the  making  of  the  contract, 
the  carrier  -will  not  oe  held  responsible  for  the  delay.    But  this 
presupposes   that   there   was  no  negligence  on  the  part  of  the 
carrier.     And  here  we  touch  the  point  upon  which,  in  its  legal 
aspect,   thet^e  cases   turn.     Conceding  that  the  inability  of  the 
respondent  to  forward  the  potatoes  from  Ft.  Howard  was  attribut- 
able to  causes  which  he  could  not  control,  it  then  became  his  dutr 
to  use  all  reasonable  means  to  preserve  the  property  from  loss,  and 
to  that  end  he  should  have  notified  the  shippers  that  the  property 
could  not  be  forwarded,  thereby  enabling  them  to  otherwise  dis- 
pose of  tlie  property,  or  to  take  measures  for  its  preservation.    If 
the  potat()c?s  when  shipped  were  not,  in  a  strict  sense,  perishable 
property,  it  is  evident  tliey  became  such  while  in  the  respondent's 
custody.     He  knew  on  the  5th  of  October  tliat  they  could  not  be 
forwarded  before  the  10th,  and  would  not  in  due  course  reach 
their  destination  before  the  11th  or  12th.     The  petitioners  were 
shippers  at  a  point  not  remote  on  his  line  of  road^  and  it  was  not 
dimcult  to  notify  them  of  the  situation  of  their  property.    I  thini 
it  was  his  duty,  as  the  custodian  of  the  property,  to  give  them 
such  notice,  and  thus  enable  them  to  protect  themselves,  as  far 
as  possible,  against  loss. 

In  Conkey  v.  Kailway  Co.,  31  Wis.  637,  Mr.  Chief  Justice 
Dixon  was  of  the  opinion  that  in  the  case  of  an  interruption  of 
transportation  from  extraordinary  causes,  rendering  it  impossible 
to  send  merchandise  forward,  the  carrier  might  store  the  property, 
and  at  once  give  notice  to  the  owner,  and  thus  absolve  himself 
from  liability  as  a  carrier.     It  is  not  claimed  that  any  notice  was 

fiven  to  the  petitioner  Petersen.  The  station  a^nt  testifies  that 
e  told  the  petitioner  Allingt6n,  on  the  7th  of  October,  that  the 
fotatoes  were  then  at  Green  Bay,  and  requested  hiTn  to  inform 
Petersen.  But  Allington  unqualifiedly  denies  this.  The  peti- 
tioners Petersen  and  Een  swear  that  they  had  no  information  as  to 
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the  whereabouts  of  the  potatoes,  and  there  is  no  proof  to  the 
oontrary.  Another  witness,  not  a  party  to  these  cases,  testifies  that 
on  the  12th  of  October  he  was  at  the  Amherst  Junction  station 
iwrith  Alhngton,  Petersen  and  one  Couch,  who  had  something  to 
do  with  the  shipments  ;  that  Couch  asked  the  station  agent  if  he 
knew  or  could  tell  where  the  cars  of  potatoes  were,  and  that 
lie  answered  he  could  not.  The  station  agent  testifies  that  he  first 
heard  that  the  cars  were  at  Ft.  Howard  on  the  7th,  which  was  four 
days  after  part  of  the  potatoes  had  been  shipped  from  Amherst 
Junction,  and  there  is  evidence  that  one  of  the  petitioners  called 
on  the  agent  almost  daily  for  information  about  the  potatoes,  but 
got  none.  There  is  no  proof  that  anything  was  done  with  the 
potatoes  at  Ft.  Howard,  except  to  leave  them  as  they  were  shipped, 
in  the  car  on  the  side  track ;  and  deciding  this  question,  as  I  must, 
upon  the  preponderance  of  testimony,  I  am  obliged  to  hold  that 
notice  to  the  shippers  of  the  delay  and  situation  of  the  property  is 
not  proven,  and  therefore  that  the  respondent  held  the  potatoes 
daring  the  period  of  delay  subject  to  the  common  law  liability  of 
a  common  carrier. 

The  measure  of  damages  in  these  cases  is  the  difference  between 
the  market  value  of  the  potatoes  in  Chicago  when  they  ought  to 
have  been  deHvered,  and  their  market  value  when  they  were 
delivered.  Under  this  rule  of  dauiages,  the  petitioners,  upon  the 
testimony,  are  entitled  to  recover  the  amounts  claimed  by  them  in 
their  petitions,  and  orders  will  be  entered  re(j[uiring  the  respond- 
ent to  pay  to  the  petitioner  Petersen  the  sum  of  $863.63,  and  to 
the  petitioners  Allington  &  Co.  the  sum  of  $367.70. 

Ballroad  Companj  Ig  Liable  as  Common  Carrier  for  Goods  in  Storage 
at  Terminus  Awaitingr  Transportation  OTor  Connecting  Lines.— In  those 
cases  where  by  the  terms  of  a  special  contract  or  by  the  law  of  a  State  a  rail- 
road company  receiving  goods  lor  transportation  to  u  point  beyond  its  own 
Ime  assumes  no  extra  terminal  liability,  it  is  nevertheless  not  exempt  from 
liability  until  it  has  actually  delivered  the  goods  to  the  next  carrier  in  the 
line.  While  stored  in  its  warehouse  or  station  awaiting  transportation  by 
such  next  carrier,  the  liability  of  the  said  company  is  that  of  a  common  car- 
rier. Railroad  Co.  v.  Manufacturing  Co.,  16  Wall.  818;  Conkey  v.  Railroad 
Co.,  81  Wis.  619;  RaUroad  Co.  v.  Mitchell,  68  Ul.  471;  Irish  v,  Milwaukee  & 
8t.  P.  R.  Co.,  19  Minn.  876;  Reynolds  v.  Boston  &  Albany  R.  Co.,  121  Mass. 
291;  McDonald  v.  Western  R.  Corp.  84  N.  Y.  497;  Ladue  v.  Griffith,  25  N.  Y. 
864;  Mills  v,  Michigan  Central  R.  Co.,  45  N.  Y.  622;  Brintnall  v,  Saratoga, 
etc.,  R.  Co.,  82  Vt  665;  Ene  R.  Co.  v.  Lock  wood,  28  Ohio  St.  858. 

But  see  Armstrong  v.  Grand  Trunk  R.  Co.,  2  Pugo  &  B.  (N.  B.)445;  Miclii- 
gan  Central  R.  Co.  v.  Hall,  6  Mich.  248;  Michigan  Central  R.  Co.  v.  Lantz, 
&Mich.  502;  Dening  r.  Norfolk  &W.  R.  Co.,  16  Am.  &  Eng.  R.  R.  Cas. 
883. 

Company  Bonnd  to  Notify  Owner  in  Case  of  Obstmction  of  Connect- 
lng[  Lines* — When  a  railroad  company  in  such  case  is  unable  to  forward 
freight  by  the  next  counectiuK  lines  owing  to  an  obstruction  thereof,  it  is 
bound  to  retain  tlie  goods  and  notify  the  owner  so  that  he  may  reclaim 
them.  If  it  fails  to  give  such  notice,  the  comjMiny  is  liable  for  the  delay. 
Louisrille  &  N.  R.  Co.  v.  Campbell,  7  Heiak.  (Tenn.)  258;  Lesinaky  t;.  Great 
Weatem  Despatch  Co.,  10  Mo.  App.  184. 
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And  see  Dunn  v.  Hannibal  &  St.  Joe.  R.  Co.,  68  Mo.  268;  Bice  v.  Kaom 
Fiacific  &  Co.,  68  Mo.  di^ 

But  see  Frank  &  Co.  v.  Memphis  &  C.  R.  R.  Co.,  52  Mi«8.  570. 

Measure  of  Bamafces  for  I>elaj  in  Transporting  Goods.— In  case  of  delay 
In  the  transportation  of  goods,  the  proper  measure  of  damages  is  the  differ- 
oaoe  between  the  market  value  of  me  goods  when  delivered  and  tiiat  at  the 
time  they  should  have  been  dehvered.  Newell  v.  Smith,  49  Yt.  255;  lUinois 
Central  K  R.  Co.  v.  Cobb,  72  111.  148:  Devereux  Receiver  v.  Buckley,  84  Ohio 
8t  16;  Rankin  v.  Pacific  R.  Co.,  55  Mo.  167;  Detroit  &  Bay  City  R.  Co.  v. 
McKenzie,  48  Mich.  209;  Landley  v.  Richmond,  etc.,  R.  Co.^  9  Am,  ^  Emr. 
R.  R.  Cas.  81;  Evansville,  etc,  R.  Co.  v,  Monteomery,  9  Am.  &  Eng.  R.  S. 
Cas.  195;  Louisville  &  N.  R.  Co.  v.  Mason,  11  Lea  (Tenn.)  116;  B.  a  16  Am. 
«  Eng.  R.  R.  Cas.  241. 


Baltzmobe  &  O.  S.  Co.  et  al. 

V. 

Adams  Express  Co. 
(Advanoe  Case,  U,  8.  CireuU  Court,  E.  D.  Mismmri,  October  21, 198L) 

It  is  not  the  duty  of  common  carriers  to  pay  antecedent  charges  on  freight 
tendered  to  them  by  connecting  carriers,  even  where  it  is  customary  to 
do  so. 

I»  Equity. 

The  bill  states  that  it  is  the  usage  and  custom  amon^  expreee 
companies,  known  to  and  heretofore  acted  upon  by  the  defendant 
and  by  all  other  express  companies,  "  that  when  a  package  of 
express  matter  is  tendered  to  the  connecting  express  company,  it 
receives  the  same  and  pays  the  tendering  express  company  the 
charges  which  have  accrued  thereon  for  the  services  rendered  by 
it,  and  thereupon  transmits  said  parcel  to  another  express  com- 
pany, or  the  point  of  destination,  if  the  same  is  reached  by  it, 
and  collects  the  same,  with  its  own  charges,  from  the  consignee," 
and  that  the  defendant  and  other  specified  express  companies, 
with  which  the  complainants  "  have  heretofore  conducted  a  very 
large  business  upon  the  basis  of  the  usage  aforesaid,  have  com- 
bined, confederated  and  conspired  for  the  purpose  of  destroying 
the  express  business  of  your  orators,  and  for  that  purpose  nave 
suddenly,  from  diflEerent  points,  given  verbal  and  other  notices  to 
the  agents  of  your  orators  that  on  and  after  the  16th  dav  of  Octo- 
ber, 1884,  the  said  companies  would  not  advance  cliarges  on 
express  matter  transferred  to  them  by  your  orators."  The  other 
material  facts  are  stated  in  the  opinion  of  the  court. 

Garland  PoUa/rd,  for  complainant 

Rwmsey^  MaayvoeU  <6  MaUAews  and  Samt^  Breckenridge^  for 
for  defenaant. 
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XiuBAT,  J. — This  is  an  application  for  an  injunction  to  restrain 
the   defendants  from  refusing  to  receive  packages  in  the  same 
manner  they  have  heretofore  received  them,  and  to  compel  them 
to  prepay  the  cliarges.    It  is  very  well  known  that  like  questions 
have  heretofore  been  presented  to  this  court,  in  rdgard  to  which  I 
have  been  a  dissenting  judge.    In  the  conduct  of  business  by  these 
corporations,  or  qv^asi  corporations,  which  to  a  greater  or  less 
extent  fasten  themselves  upon  the  common  business  of  the  country 
through  railroads  and  otherwise,  very  conflicting  questions  arise, 
hecanae  a  railroad  is  bound,  as  a  common  carrier,  to  perform  all 
the  duties  imposed  upon  it  as  such.    It  chooses  to  sublet,  if  you 
please,  or  faston  upon  itself  contracts  with  regard  to  these  outside 
corporations,  and  by  so  doinff  puts  itself  in  a  condition  that  sub- 
jects the  public  at  large  to  ooligations  or  difficulties  which,  if  the 
railroads  themselves  performed  what  they  are  required  by  law  to 
perform,  the  shippers  would  be  relieved  of  those  oifficulties.     For 
mnstration,  a  railroad  exists :  it  is  bound  by  law  as  a  common 
carrier  to  perform  its  duties  through  one  or  the  other  contrivance. 
It  fastens  upon  itself  a  fast  freight  contract,  or  an  express  contract. 
Where  are  its  obligations  ?    Is  it  to  relieve  itself  of  those,  and 
remit  the  party  to  these  outside  corporations?    Constant  compli- 
cations are  arising  with  regard  to  sucn  organizations.    My  brotner 
judges  would  say  that  the  courts  might,  to  a  lar^e  extent,  regulate 
the  mode  of  transacting  business,  each  with  the  other,  and  one 
company  enforce  on  the  other  and  enforce  upon  the  railroads  a 
duty,  as  Mr.  Pollard  says,  of  doing  business  each  for  the  other  with- 
out discrimination. 

Now,  as  far  as  I  am  concerned  judicially,  I  have  no  faith  in  any 
such  doctrine,  but  authorities  superior  to  myself  have,  and  in  the 
light  of  the  authority  that  is  thus  presented  I  must  pass  upon  the 
question  before  me.  Accepting,  men,  the  proposition  in  tne  light 
of  such  authorities,  all  who  act  as  common  carriers  must  perform 
theiy  functions  without  discrimination.  Does  that  discrimination 
go  so  far  as  to  say  that  they  must  pay  antecedent  charges,  and 
trust  the  opportunity  at  the  other  end  of  the  route  of  ever  receiv- 
ing anything?  Must  it  advance  to  the  shipping  company  all 
pnor  expenses  incurred,  and  run  the  chances  of  ever  collecting 
anything  ?  What  is  the  policy  ?  At  this  end  of  the  line,  so  to  speak, 
shall  they  pay  all  these  antecedent  charges  from  Portland,  Maine, 
for  instance,  under  a  C.  O.  D.,  and,  not  Knowing  the  contents  of 
the  package,  allow  it  to  go  forward  ?  Is  that  the  proposition 
of  law  ?  It  the  company  at  this  end  of  tlie  line,  for  illustration, 
has  paid  the  advance  charges,  wlio  is  responsible  therefor?  The 
shipper  and  the  company  transporting  ?  The  charges  advanced 
for  tne  benefit  of  the  company  from  whom  it  receives,  as  well  as 
for  the  shipper  of  the  article  itself.  Suppose  it  does  not  choose 
to  trust  the  shipper  or  the  company.    Suppose  both  are  insolvent 
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— ^utterly  ingolvent.  Ib  it  bound  to  pay,  day  in  and  day  out,  the 
money  required  in  such  matters,  with  no  possibiKty  of  receiving  a 
sijroence  remuneration  for  the  transaction  ? 

[Now,  I  do  not  know,  in  the  case  here  submitted,  whether  this 
discrimination,  if  there  is  such,  does  not  rest  on  a  sound  proposi- 
tion, to  wit,  that  the  shipping  express  company  cannot  respond  for 
the  advances.  I  do  not  know  how  that  is.  I  think,  from  the 
statement  made  here,  that  nothing  appears  in  regard  to  that  mat- 
ter.    Is  that  so  ? 

Mr,  Pollard. — I  think  there  is  nothing  said  in  regard  to  the 
responsibility  of  the  company ;  but  tliat  is  a  point  that  will,  I  think, 
be  conceded. 

The  Court. — Very  well :  the  defendant  has  a  perfect  right,  and 
that  is  my  judgment,  to  refuse  to  pay  charges  on  shipments  made 
to  it  by  any  express  company  or  any  railroad  company,  unless  a 
sufficient  guaranty  in  some  form  is  given  to  it  wliereby  no  difr 
crimination  may  occur. 

3fr.  Pollard. — I  suppose  neither  of  these  gentlemen  will  com- 
plain that  this  corporation  is  not  responsible  ? 

The  Coxirt. — I  nave  to  take  the  case  as  I  find  it.  It  is  not  a 
question  of  the  responsibility  of  the  railroad.  If  we  take  them, 
we  have  to  take  them  on  the  responsibility  of  the  consignor. 
The  part  I  am  determining,  and  that  is  all  there  is  in  this  case,  is 
that  an  express  company  or  a  railroad  company  is  not  bound  to 
prepay  antecedent  charges  for  anybody.  It  may  or  may  not  If 
it  cnooses  to  do  it  for  one  company,  because  it  considers  it  per- 
fectly solvent,  it  can  do  it.  If  it  chooses  to  doubt  the  solvency 
or  responsibility  of  the  other  company  or  shipper,  it  has  a  ri^ht  in 
the  conduct  of  its  aflFairs  so  to  do.  It  is  not  bound  to  adVaBce 
money  for  anybody.  It  has  a  right  to  transport  goods  without 
prepayment  if  it  chooses, — I  mean  it  is  bound  to  do  it,— but 
without  being  compelled  to  prepay  charges.  That  is  my  theory 
of  the  administration  of  the  business  in  this  countrv,  and  I  shaD 
refuse  the  injunction.  You  ask  these  companies  to  advance  pay- 
ment for  previous  transportation,  and  they  are  not  bound  to 
advance  anything  to  anybody. 

Mr.  Pollard. — I  understand  your  honor  does  not  put  it  on  the 
ground  that  it  does  not  appear  the  complainants  are  not  responsible 
lor  these  charges  ? 

Th^  Court. — No ;  I  do  not  put  it  on  that  ground.  I  put  it  on 
this  direct  and  positive  ground :  that  no  common  carrier  is  bound 
to  pay  advances  on  packages  brought  to  it  to  be  transported 
thereafter,  if  it  chooses  to  object  thereto. 

Mr.  Polkurd. — ^Whether  it  carries  for  others  or  not  ? 

The  Court — ^Tes ;  anybodv.  That  is  the  proposition  I  have 
been  contending  for  during  thirtv  years,  and  1  have  been  over  it 
80  often  that  the  older  I  grow  the  more  positive  I  am  in  regard 
to  it. 
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Mr,  PoUa/rd. — On  that  theory,  of  course,  it  will  be  of  no  use 
to  amend  the  bill. 

Ths  Court, — ^Well,  you  may  amend  it,  and  it  will  be  heard  in 
tliat  form ;  but  I  decide  it  now  on  the  distinct  ground  that  no 
oommon  carrier  is  bound  to  pay  the  charges  of  a  prior  carrier  at  all. 

Mr.  PoUa/rd. — ^That  covers  the  ground. 

Ths  Gowrt — That  is  all  there  is  of  it.  It  is  not  bound  to 
advance  money  to  pay  somebody  else.  It  is  the  business  of  the 
flhipper  to  look  out  for  that  himself. 

Mr,  MaaoweU, — ^Then  I  understand  the  order  will  be  that  the 
application  for  an  injunction  is  refused,  and  the  temporary  order 
Heretofore  issued  dissolved  ? 

Ths  Gov/rt. — Certainly ;  as  I  have  already  said,  the  obligation 
of  one  carrier  to  the  other  is  not  that  the  carrier  receiving  the 
goods  is  bound  to  pay  the  advance  charges.  He  may  or  may  not 
at  his  option.  There  may  be  reasons  why  he  should  pay  for  one 
and  not  for  the  other,  precisely  the  same  as  an  individual  might 
be  willing  to  accept  an  obligation  as  a  matter  of  courtesy  and  not 
as  a  matter  of  duty ;  and  if  the  corporation  chooses  to  say,  ^'  I  will 
not  advance  your  charges  for  the  purpose  of  transportation,"  it 
has  a  perfect  right  so  to  do,  and  will  not  be  held  liable  for  the 
obligations,  not  only  of  itself,  but  of  all  the  corporations  over 
whose  lines  the  goods  are  being  shipped  indefimtely.  For  the 
outcome  may  be,  while  it  may  nominally  appear  that  the  goods 
are  of  PJ^t  value,  in  reality  they  may  be  of  no  worth.  Then 
what  ?  xhere  is  the  ordinary  0.  O.  D.  transaction.  It  has  to  go 
back,  necessarily,  seridtim,  to  collect  from  this,  that  and  the  other 
company,  aU  their  respective  charges,  and  there  may  be  half  a 
dozen  intervening  roads  before  it  reaches  the  end.  Why  is  it 
bound  to  carry  that  burden  ?  It  is  not  bound  to  do  it.  That  is 
the  view  of  this  court,  and  has  been  for  thirty  years,  and  I  still 
adhere  to  it. 

There  is  another  proposition  connected  with  this  matter  that  I 
may  as  well  state.  For  illustration,  a  shipment  is  made  by  a  rail- 
road from  Portland,  Maine,  to  Denver,  whereby  there  is  a  through 
shipment  without  any  agreement  between  the  intervening  roads. 
The  original  shipper,  to  wij;,  the  Portland,  Maine,  road,  may  be 
responsible  for  the  safe  delivery  at  Denver ;  but  suppose  a  road 
from  Kansas  Oity  to  Denver  is  not  a  party  to  that  agreement,  is  it 
to  be  bound  by  the  arrangement  thus  made  ?  It  is  only  bound  as 
a  common  carrier  from  the  time  the  shipment  came  to  it,  and  not 
as  to  anything  antecedent  thereto.  It  is  not  responsible  for  what 
occurreoL  therefore,  unless  it  is  an  express  party  to  the  contract 
The  application  for  this  injunction  wil(  therefore,  be  denied. 

Back  Freights  on  Ooniieetliig  lines.— It  has  undoubtedly  beoome  ons- 
tomaiy  among  oairiers  forming  a  series  of  oonnecting  lines,  to  paj  each  in 
torn  the  baok  freights  already  earned,  the  last  oairier  in  the  line  collecting 
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the  whole  from  the  oomrignee.  As  to  the  law  upon  tlik  subject,  see  the  fol- 
lowing caaes  :  Potto  V.  New  York  &  New  England  R.  R.  Co.,  i(  Am.  &  JSng, 
B.  R.  Gbb.  424;  Marsh  v.  Union  Pacific  B.  R.  Co.,  6  Am.  &  Eng.  B.  R,  Cm. 
869;  Yaughan  v.  Proridenoe,  etc.,  R.  R.  Co.,  9  Am.  &  Eng.  R.  B.  Gb&  41; 
Knight  V.  ProTidence,«tc.,  R.  R.  Co.,  9  Am.  &  Eng.  R.  R.  Qu.  90. 


Taylob  &  Co. 

V, 

Ltttlb  Book,  Mibsissippi  Kiyeb  &  Texab  Railboad  Cokpaht. 

(89  Arkansas  RqporU^  148.) 

Common  carriem  may  contract  against  liabilities  for  losses,  etc,  occurring 
from  unavoidable  aocident,  either  upon  their  own  or  a  oonnectiDg^  iine 
They  may  also  contract  against  their  common  law  liabili^  as  insart-r-*  oi 
the  goods  carried  by  them ;  but  it  is  against  public  policy  to  pormit  tiiem  v  > 
contract  for  exemption  from  liabili^  for  losses  and  daznages  to  guod^ 
happeniug  from  their  own  or  their  serrante*  negligence. 

At  common  law,  a  common  carrier  is  an  insurer  of  the  goods  which  he 
undertakes  to  carry;  and  a  contract  of  exemption  from  liability  as  insaier, 
for  loss  by  fixe,  etc.,  must,  like  other  contracts,  be  founded  upon  some 
consideration. 

Appeal  from  JefferBon  Circuit  Court. 

McCcdn  and  Ora/wfordy  for  appellants. 

1.  Common  carriers  were  insurers,  etc.,  except  against  the  act 
of  God  and  the  public  enemy,  by  the  common  law,  and  no 
restrictions  by  contract  were  allowed.  Gould  v.  Hill,  2  Hill,  623; 
Lawson  on  Carriers,  Sec.  24,  et  seq.  But  in  modern  days  such 
restrictions  have  been  relaxed  as  to  liability,  in  consideration  of 
reduced  rates,  etc.,  over  its  own  lines,  and  where  connecting  lines 
are  used  over  such.  In  the  latter  case,  there  are  authorities  that 
carriers  may  make  restrictions  that  would  inure  to  the  benefit  of 
connecting  lines,  where  a  through  rate  is  guaranteed,  but  soch  is 
not  this  case.  The  receiving  carrier  did  not  guaro/rUee  a  through 
rate,  nor  undertake  thraugK  trcmsportationy  and  appellee  was  at 
liberty  to  charge  its  customary  rates,  and  no  exemptions  inured  to 
its  benefit.  E&tchinson  on  Carriers,  Sees.  271-^-3-8  ;  Chambler 
V.  McKenzie,  31  Ark.  162 ;  Story  on  Contracts,  Sec.  450 ;  1  Par- 
sons on  Cont.  389  ;  Babcock  v.  L.  S.  &  M.  8.  R  Co.,  49  N.  Y. 
491-7  ;  Manhattan  Oil  Co.  v.  C.  &  A.  R  R  &  T.  Co.,  54  N.  T. 
197  ;  ^tna  Ins.  Co.  v.  Wheeler  et  al.,  49  N.  Y.  617;  Camden  4 
Amboy  R  R  v.  Forsythe,  61  Penn.  81, 

M.  Z.  BM  and  Z.  A.  PvndaU,  for  appellee. 

The  clear  intention  of  the  contract  was  to  give  all  the  carriers 
under  the  bill  of  lading  all  the   exceptions  reserved.    See  our 
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l>rief  in  L.  K.,  M.  R.  &  T.  R.  Co.  v.  Talbot  &  Co.,  now  pending 
Ixere  and  reported  vafra. 

The  case  of  Babcock,  etc.,  v.  L.  S.  &  M.  S.  R.  Co.,  49  N.  Y. 

4:91,  does  not  sustain  the  position  of  appellants'  counsel.     There 

tiie  contract  was  only  to  deliver  at  Corry,  the  terminus  of  their 

line,  etc.     "  Carriers  not  named  in  a  contract  for  the  carriage  of 

goods,  and  who  are  not  formal  parties  to  it,  may,  under  ceiiain 

circumstances,  have  the  benefit  of  it.     Such  is  the  case  where  the 

contract  is  made  by  one  of  several  carriers  on  connecting  lines  on 

rates  for  the  carriage  of  property  over  several  routes  for  an  agreed 

price,  by  authority  express  or  implied  of  all  the  carriers.     So,  too, 

in  the  absence  of  any  authority  m  advance,  or  any  usage  by  which 

an  authority  may  be  inferred,  a  contract  made  by  one  carrier  for 

the  transportation  of  goods  over  his  and  connecting  lines,  adopted 

and  acted  upon  by  the  other  carriers,  wiU  inure  to  the  henem  of 

all^  thus  ratifying  it  and  performing  service  tinder  it."     ih.  p. 

497,  quoting  45  K  Y.  514,  and  46  K.  T.  272. 

The  bill  of  lading  expressly  provides  for  through  i/ramsportOr 
tion^  and  guarantees  the  rate  a  large  part  of  the  way ;  defendant 
company  took  the  goods  under  that  contract,  performed  services 
under  it,  and  is  entitled  to  the  benefit  of  all  exceptions. 

English,  C.  J. — This  action  was  brought  in  the  Circuit  Court 
of  Jefferson  county  by  E.  L.  Taylor  &  Co.,  merchants  of  Pine 
Bltiff,  against  the  Little  Rock,  Mississippi  River  &  Texas  Railway, 
for  the  value  of  fifty-one  boxes  of  tobacco. 

The  substance  of  the  complaint  was,  that  plaintiffs,  on  the  20th 
of  June,  1880,  caused  to  be  delivered  to  tne  defendant  corpora- 
tion, as  a  common  carrier  of  goods,  etc.,  at  Arkansas  City,  nfty- 
one  boxes  of  tobacco,  more  particularly  set  out  in  a  bill  of 
particulars  attached,  of  the  value  of  $342.85,  the  property  of 
plaintiffs,  and  the  defendant  then  and  there  accepted  and  received 
said  fifty-one  boxes  of  tobacco  of  and  from  plaintiffs'  authorized 
agents,  to  be  safely  and  securely  taken  care  of,  and  carried  from 
w&kansas  City  to  Fine  Bluff,  and  there  delivered  to  plaintiff,  for 
a  certain  reasonable  reward  and  compensation,  to  be  paid  to 
defendants;  and  defendant,  in  consideration  thereof,  undertook 
and  promised  to  take  care  of  said  goods,  and  securely  carry  and 
deliver  the  same  to  plaintiffs  at  Fine  Bluff ;  and  although  the 
defendant  had  and  received  said  e;oods  as  aforesaid,  yet  defendant, 
not  regarding  its  duty  in  that  behalf,  did  nor  would  safely  and 
fiecnreiy  keep  and  carry  said  goods ;  but,  on  the  contrary,  defend- 
ant, its  agents  and  servants,  so  carelessly  and  negligently  behaved 
and  conducted  themselves  in  the  premises,  that  said  goods  were, 
on  the  day  and  year  last  aforesaid,  at  Arkansas  Caty,  wholly 
destroyed  and  lost  to  the  plaintiffs,  wherefore  they  pray  judgment 
for  $400  damages,  etc» 
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The  bill  of  particulars,  attached  to  the  complaiiit,  follows : 

"  20  boxes  Air  line  Twist  tobacco,  500  lbs.,  44c  ...  .  $220  00 

80  half-<5addies  Tit  Bit  tobacco,  310  lbs.,  36c. Ill  60 

1  box  Piedmont  Beanty  tobacco,  25  lbs.,  45c 11  25 

"Total $342  85." 

The  defendant  answered  in  two  Code  paragraphs.  The  first 
paragraph  related  to  the  first  item  in  the  bill  of  particulars, 
"  twenty  boxes  Air  Line  Twist  tobacco,  500  pounds,  forty-four 
cents  per  pound,  $220,"  for  the  value  of  which,  and  interest,  the 
plaintiffs  obtained  judgment,  which,  it  seems,  has  been  settled,  and 
IS  not  involved  in  this  appeal. 

The  second  paragrapn  of  the  answer  related  to  the  remaming 
items  in  the  bill  of  particulars,  as  to  which  the  verdict  and  judg- 
ment were  for  defendant,  and  is,  in  substance  as  follows : 

"  And  as  to  said  balance  of  said  freight,  being  thirty-one  ooiee 
or  packages,  this  defendant  made  no  contract  of  shipment  with 
plamtifis,  nor  did  it  receive  the  said  goods  from  the  plaintifc  in 
any  manner  for  any  purpose ;  but  tiie  said  goods  were  shipped 
from  Lynchburg,  Virginia,  under  a  contract  with  the  Atlantic, 
Mississippi  &  Ohio  R^lroad  Company,  to  ship  the  same  to  plain- 
tiff at  Pme  Bluff,  Arkansas,  for  a  stipulated  rate  of  freight 
through,  and  received  by  the  defendant,  without  any  contract 
whatever  with  said  shipping  company  from  steamer  "  Yicksburg," 
and  were  stored  in  the  depot,  the  wharf -boat  "  K.  E.  Lee,"  at 
Arkansas  City,  and  accidentally  burned  by  fire,  and  totally  lost, 
without  fault  or  negligence  by  this  defendant,  but  by  unavoidable 
accident ;  and  this  deiendant  only  received  the  same  to  transport, 
as  a  connecting  line,  from  said  Arkansas  City  to  Pine  BluflE,  Arkan- 
sas, under  the  shipping  contract  made  with  plaintifb  by  said  ebiv- 
ping  company,  in  which  contract  of  shipment  it  was  expresgly 

!)rovided  and  stipulated,  that  said  company  should  not  be  liable  for 
OSS  or  damage  by  fire  while  in  depot ;  and  said  defendant  says  it 
was  its  universal  custom,  and  known  to  plaintiff,  that  in  shipping 
goods  over  its  own  line,  to  except  all  liability  for  loss  or  damage 
occurring  by  fire ;  and  it  received  said  goods  under  the  terms  of 
said  shipping  contract,  and  no  other,  ana  denies  that  it  is  liable  for 
said  loss.  Said  contract  and  bill  of  lading  is  filed  herewith  as 
exhibit  By  as  part  of  this  answer.  Defendant  admits  the  value  oi 
said  goods  to  be  correctiy  stated." 

On  the  trial  the  court  permitted  defendant,  against  the  objectioD 
of  plaintiffe,  to  read  in  evidence  the  following  biU  of  lading,  DMtt* 
exhibit  B  to  second  paragraph  of  answer : 

^ChoHea  Z.  PerJcms  add  Hewry  Mnk.  Recevoersy  No.  66, -A^ 
ticy  MissiMippi  <b  Ohio  Radlroad  Ccmpa/ny: 
^^  Beoeived  by  the  Atlantic,  Mississippi  &  Ohio  Bailioad  Ooto* 
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pany,  from  Smyth  &  Oo.,  the  following  described  packages  in 
good    apparent  order  (contents  and  value   unknown),   consigned 
as    marked  in  the  margin,  to  be  transported  over  the  line  of 
their  road   to  Bristol,  and  delivered  in  like  good  order,  loss  or 
damage  by  fire  while  in  depot,  breakage  of  glass,   leakage  of 
liqnors  and  losses  occurring  from  the  perishable  nature  or  inherent 
defects  of  property  excepted,  to  the  consignee  or  owner  at  said 
station,  or  to  such  company  or  carrier  (if  the  same  are  to  be  for- 
warded beyond  said  station)  whose  line  may  be  considered  a  part 
of  the  route  to  the  place  of  destination  of  said  eoods  or  packages.  It 
being  distinctly  understood  that  the  responsibmty  of  tins  company, 
as  a  common  earner,  shall  cease  at  the  station  when  delivered  to 
such  owner,  consignee  or  carrier.*    But  it  guarantees  that  the  rate 
of  freight  for  the  transportation  of  said  packages,  from  the  place 
of  ahipment  to  Memphis,  shall  not  exceed  sixty-five  cents  per  one 
hnndred  pounds,  ana  legal  charges  advancea  by  this  company. 
Dated  at  Lynchburg,  Va.,  June  8,  1880.     This  receipt  is  subject 
to  the  rules  and  conditions  of  the   printed  local   tariff  of  this 
company. 


Maria  and  OoruiffnmefUs 

ArtUAes. 

Weights  nO^ieet  to  eorreo- 
turn. 

B.  L.  Taylor  ft  Co. 

Pine  Bluff,  Ark.,  via  Memphis, 
aooount  Anchor  line. 

Marked  C. 

I  Box 
80  Oaddles  Tobacco. 

4fi0 

"T.  D.  JuLBS,  Agent." 

The  plaintiffs'  counsel  admitted  that  the  goods  in  controversy 
were  shipped  in  Vir^nia  under  said  bill  of  lading,  but  objected 
to  the  reading  of  it  m  evidence,  because  the  defendant  was  not 

Srivy  thereto,  and  could  not  claim  the  benefit  of  any  exception  or 
efence  set  out  therein ;  but  the  court  overruled  the  objection,  and 
permitted  the  bill  of  lading  to  be  read  in  evidence,  and  plaintiffs 
excepted,  etc. 

Plaintiffs'  counsel  then  admitted  that  the  goods  in  controversy 
were  burned  on  a  wharf-boat,  which  defendant  was  using  as  a 
depot  at  Arkansas  City,  after  being  received  for  transportation 
from  the  steamboat  on  the  Mississippi  River.  The  defendant  then 
introduced  two  witnesses,  who  testified  that  the  fire  in  the  wharf- 
boat  broke  out  accidentally  on  the  19th  of  June,  1880,  and 
burned  the  boat  and  goods  in  controversy,  and  that  defendant  had 
^ood  and  careful  men  in  charge  of  the  boat  at  the  time  of  the 
ire,  who  were  exercising  all  diligence,  and  were  careful  in  keeping 
the  boat 

Defendant  admitted  the  value  of  the  goods  as  stated  in  the  bUl 
of  particulars,  and  the  above  waa  all  the  evidence  in  the  case. 

18  A.  «  B.  B.  Cto-Sa 
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As  to  tlie  goods  in  the  bill  of  lading,  marked  exhibit  B,  read  in 
evidence,  the  court,  of  its  own  motion,  charged  the  jury : 

"  1.  In  this  case  the  plaintiffs  are  entitled  to  recover  the  value 
of  the  goods,  unless  the  jury  find  that  they  were  destroyed  by  fire 
at  the  depot,  without  any  negligence  of  the  defendant  or  its 
agents. 

"  2.  The  burden  of  proof  is  on  the  defendant  to  show  they  were 
destroyed  bv  fire  at  the  depot,  under  circumstances  tha  satisfy  the 
minds  of  the  jury  that  it  was  without  negligence  on  the  part  of 
the  defendant  or  its  agents ;  or.  in  other  words,  that  the  gooas  v  .ic 
destroyed  by  fire  whilst  tlie  defendant  was  using  ordinary  care  m 
keeping  them." 

Defendant  then  asked  and  the  court  gave  the  following  in- 
fltruction : 

"  The  railroad  company  was  only  reauired  to  take  such  ordinaiy 
care  and  diligence  to  protect  the  gooos  as  is  customary  amougst 
prudent  business  men  under  like  circumstances." 

Plaintiff  then  asked  the  court  to  give  the  jury  the  following 
instructions : 

"  1.  Ordinary  care,  as  applied  to  common  carriers,  means  snci 
care  as  a  reasonably  prudent  man  takes  of  his  own  goods. 

"  2.  If  the  fire  in  the  wharf-boat  broke  out  through  the  negli- 
gence of  any  of  the  servants  or  employes  of  defendant,  this  ie 
considered  the  negligence  of  the  defendant.  . 

"  3.  A  common  carrier  cannot,  by  contract,  restrict  its  eommon 
law  lia])ilities  as  an  insurer  of  goods  shipped  over  its  line. 
[Refused.] 

"  4.  Where  there  are  several  independent  carriers  forming  a 
continuous  line  of  transportation,  any  stipulation  made  by  the  first 
carrier,  exempting  all  carriers  of  the  line  from  their  common  law 
liability,  for  tne  oestruction  of  goods  by  fire,  will  not  inure  to  the 
benefit  of  the  last  carrier,  when  the  first  carrier  does  not  guarantee 
a  through  rate  of  freight,  and  where  it  excludes  itself  from  any 
liability  whatever  not  occurrinff  on  its  own  line."     [Refueed.] 

The  court  gave  the  first  ana  second  of  these  instructions,  and 
refused  the  third  and  fourth,  and  plaintiff  excepted,  etc 

The  court  instructed  the  jury  that,  under  the  pleadings  and 
admission  of  the  parties,  they  would  find  in  favor  oi  plaintife  for 
the  value  of  the  twenty  boxes  of  tobacco  embraced  in  a  bill  of 
lading  read  in  evidence,  but  not  above  copied,  coverinff  the  firet 
items  in  the  bill  of  particulars ;  and  the  jury  so  found ;  but  found 
in  favor  of  defendant  as  to  the  remaining  items  in  the  bill  of  par- 
idculars,  covered  bv  the  bill  of  lading  above  copied. 

Plaintiffs  moved  for  a  new  trial,  on  the  grounds : 

1.  That  the  court  erred  in  refusing  to  exclude  the  bill  of  lading 
marked  exhibit  B. 

2*  In  giving  of  its  own  motion  the  first  two  instructionB,  etft 
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3.  In  refusing  to  give  the  third  and  fourth  instructions  asked  for 
plaintdfis. 

The  court  overruled  the  motion,  and  defendant  took  a  bill  of 
exceptions,  etc. 

Judgment  was  rendered  in  favor  of  plaintiffs  for  the  value  of 
the  twenty  boxes  of  tobacco,  and  interest,  as  found  by  the  jury, 
and  they  appealed. 

Whilst  common  carriers  may  contract  against  liability  for 
losses,  etc.,  occurring  from  unavoidable   accidents,  it  is  against 

Eublic  policy  to  permit  them  to  contract  for  exemption  from 
ability  from  losses  and  damages  happening  from  the  negligence 
of  themselves  or  their  servants.  Taylor,  Cleveland  &  Co.  v,  Litde 
Eock,  Mississippi  Kiver  and  Texas  R.  R.  Co.,  32  Ark.  398, 
and  authorities  cited. 

The  court  below  did  not  err  in  refusing  the  third  instruction 
moved  for  appellants. 

So  it  is  settled  that  a  railroad  corporation,  in  giving  a  biU  of 
lading  for  the  transportation  of  goods  over  its  own  line,  and  other 
connecting  lines  of  railways,  or  other  public  means  of  carriage, 
mB.j  contract  against  liability  for  loss  of  or  damage  to  goods  hap- 
pening beyond  the  termination  of  its  own  line,  by  unavoidable 
accidents.     lb. 

The  court  below,  in  admitting  the  bill  of  lading,  and  in  refusing 
the  fourth  instruction  moved  for  appellants,  decided  in  effect  that 
the  clause  in  the  bill  of  lading  exempting  the  Atlantic,  Mississippi 
and  Ohio  Railroad  Company  from  liability  for  loss  of  the  goods 
by  fire  while  in  depot,  inured  to  the  benefit  of  the  appellee 
company. 

The  bill  of  lading  was  evidently  made  out  by  filling  blanks  in 
a  printed  form.     It  is  to  be  inferred  from  its  face  that  it  was  the 

Purpose  of  Smyth  &  Co.,  the  consignors,  to  send  the  tobacco  from 
ynchburg,  Virginia,  to  Bristol  by  the  railway  of  the  company 
that  gave  the  biB  of  lading,  thence  by  connecting  lines  of  railways 
to  Miemphis,  thence  by  the  Anchor  line  of  steamboats  to  Arkansas 
City,  and  thence  by  the  railway  of  appellee  to  the  appellants,  the 
consignees,  at  Pine  Bluff.  There  is  no  contract  expressed  in  the 
bill  of  lading  that  appellee,  or  any  intermediate  earner,  should  be 
exempt  from  common  law  liability  for  loss  of  the  goods  by  fire. 
The  company  that  gave  the  bill  of  lading  agreed  to  carry  the  goods 
from  Lynchburg  to  Bristol,  and  deliver  mem,  it  may  be  assumed, 
to  a  carrier  of  a  connecting  line,  and  contracted  for  its  own 
exemption  from  liability  for  loss  or  damage  to  the  goods  by  fire 
while  in  depot.  Beyond  this  it  expressed  no  contract,  except  to 
guarantee  that  the  rate  of  freight  for  the  transportation  of  the 
goods  from  Lynchburg  to  Memphis  should  not  exceed  sixty-five 
cent?  per  100  pounds.  There  was  n^^.  proof  of  any  agreement 
between  the  shipping  company  md  the  owners  of  connecting  linefl^ 
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for  the  transportation  of  ^oods  on  same  common  terms.     We  have 
nothing  to  guide  ns  but  tne  expressions  in  the  bill  of  lading. 

By  tne  common  law  a  common  carrier  is  an  iosurer  of  goods 
which  he  undertakes  to  carry,  except  from  loss  by  act  of  God  or 
the  public  enemy.  A  contract  to  be  exempt  from  responsibility 
from  loss  by  fire,  or  other  accident,  like  other  contracts,  must  be 
upon  some  consideration.  The  consideration  to  the  carrier  is  the 
exemption  from  responsibility,  and  the  consideration  to  the  owner 
of  the  goods  is  usually  a  reduced  rate  of  freight.  Hutchinson  on 
Carriers,  Sec.  278. 

In  this  case  there  was  no  agreement  in  the  bill  of  lading  for  a 
rate  of  freight  beyond  Memphis,  The  appellee  was  at  liberty  to 
charge  a  reasonable,  customary  rate  for  the  transportation  of  the 
goods,  in  the  absence  of  a  showinffto  the  contrary.  The  bill  of 
&ding  fixed  no  rate  for  appellee.  There  is,  therefore,  an  absence 
of  any  showing  of  any  consideration  to  the  owners  of  the  goods 
for  an  implied  contract  on  their  part  to  exempt  appellee  from  its 
common  law  liability  for  loss  of  the  goods  by  fire. 

Had  the  company  which  gave  the  Dili  of  lading  expressed  in  it 
a  rate  of  freight  to  be  charged  by  all  the  connecting  Imes  to  Pine 
Bluff,  the  destination  of  the  goods,  there  would  have  been  ground 
to  hold,  upon  adjudicated  cases,  that  its  contract  for  exemption 
from  liability  for  loss  by  fire  inured  to  the  benefit  of  the  owners 
of  all  the  connecting  lines  on  the  whole  route,  including  appeBee. 
Hutchinson  on  Carriers,  Sees.  270,  278,  and  cases  cited ;  Maghee 
V.  Camden  &  Amboy  R.  R.  Co.,  45  Kew  Yopk,  514 ;  Lamb  5  al. 
V.  Camden  &  Amboy  R.  R.  &  T.  Co.,  46  ib.  272 ;  Babcock  v.  L 
S.  &  M.  S.  Railway  Co.,  49  ib.  494 ;  Camden  &  Amboy  Railroad 
Co.  V.  Forsyth  Bros.,  61  Penn.  State,  81 ;  Jurson  v.  Camden  & 
Amboy  Railroad  &  T.  Co.,  4  American  Law  Register,  234» 

Reversed,  and  remanded  for  a  new  trial. 

Principal  Case  Considered. — ^The  case  above  reported  must  be  oonsidered 
AS  settling  the  law  in  Arkansas  to  the  effect  that  a  common  carrier  may 
lawfully  by  express  contract  limit  his  liability,  but  that  he  caimot  exempt 
himself  from  hability  for  the  negligence  of  hunself  or  his  agents.  Rrior  to 
this  decision  there  had  been  no  express  adjudication  on  the  point. 

Contract  Limiting  Liability  Enures  to  Protection  of  Ooii]iectiiij[ 
Lines. — Where  goods  are  shipped  over  several  connecting  lines,  and  the  biO 
of  lading  delivered  by  the  first  carrier  contains  a  clause  limiting  liability, 
this  wiU  enure  to  the  benefit  of  all  the  carriers  on  the  line.  Bailioad  Co.  v. 
Androscoggin  Mills,  22  WalL  594;  Maghee  v,  Camden  &  Amboy  R  Co.,  45 
N.  Y.  514;  Manhattan  Oil  CJo.  v,  Camden  &  Amboy  R.  Co.,  64  N.  Y.  IW; 
Lamb  v,  Camden  &  Amb^  R.  R.  Co.,  46  N.  Y.  271;  Whitworth  v.  Erie  B. 
Co.,  6  Am.  &  Eng.  R.  R.  Cas.  349;  Halliday  v.  St.  Louis,  etc.,  R  Co..  6  Am. 
&  Eng.  R.  R.  Cas.  488. 

When  Snch  Protection  is  Not  Alforded.— But  where  the  contiBct  lixnitiog 
liability  is  evidently  solely  for  the  benefit  of  the  first  carrier,  as,  for  exam- 
ple, where  he  has  contracted  merely  to  transport  to  tiie  end  of  his  own  lioAi 
and  there  deliver  to  the  next  succeeding  carrier  on  the  series,  the  oIsd00 
iiwii'tiTig  liability  will  not  enure  to  the  boieflt  of  caniera  other  than  tbeM 
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one.  Martin  v.  American  Ezpress  Co.,  19  Wise.  896;  Merchants  DinMitoh 
Trans.  Ck).  v.  Bollos,  80  111.  473;  Babcock  v.  Lake  Shore  &  M.  S.  R.  Co.,  49 
K.  Y.  491;  Bancroft  v.  Merchants  Dispatch  Trans.  Co.,  47  Iowa,  2G2;  Cam- 
den &  Amboy  R.  R.  Co.  17.  Forsyth,  61  ra.  St.  81;  iBtna  Ins.  Co.  v.  Wheeler, 
49  N.  Y.  616. 

AJialogoiis  Oases.— ^e  Little  Rock  M.  R.  &  T.  R.  Co.  v.  Talbot  &  Co.,  and 
Little  Bock  M.  R.  &  T.  R.  Co.  v.  Corcoran,  reported,  infrci. 


Wbinbubo 

V. 

Bailboad  Company. 

{Advanee  Ccue,  North  Carolina,  November  25, 1884.) 

A  stipulation  in  a  bill  of  lading  given  by  one  of  an  associated  throu^-line 
of  oonmion  carriers,  to  the  effect  tnat  if  damage  to  the  goods  be  sustained 
bjT  the  shipper,  that  company  alone  in  whose  custody  the  goods  were  at  the 
time  of  the  loss  shall  be  answerable,  is  reasonable  and  binding. 

Civil  action  tried  on  appeal  from  a  Justice's  judgment  at  Fall 
Term,  1883,  of  Edgecombe  Superior  Court,  before  Shepherd,  J. 

Upon  the  facts  stated  in  the  opinion  here,  and  no  evidence  of 
defendant's  negligence  having  been  introduced,  the  court  below 
held  with  the  defendant,  and  gave  judgment  accordingly,  from 
which  the  plaintiffs  appealed. 

Johm,  L.  Bridgers^  Jr,y  for  plaintiff. 

No  counsel  for  defendant. 

Mebbdcon,  J. — The  plaintiff  delivered  to  the  defendant  com- 
pany a  box  of  merchandise  to  be  transferred  over  its  railroad 
from  Tarboro  to  Williamston,  in  this  State,  and  thence  by 
steamer  to  Baltimore,  Md.,  and  took  from  the  defendants  a  bill  of 
lading  that  contained  the  provision  :  "  It  is  further  stipulated  and 
agreed  that  in  case  of  any  loss,  detriment  or  damage  to  or  sus- 
tained by  any  of  the  property  herein  receipted  for  during  such 
transportation,  whereby  any  legal  liability  or  responsibility  shall 
or  may  be  incurred,  that  company  shall  alone  be  held  answerable 
therefor  in  whose  actual  custodv  the  same  may  be  at  the  time  of 
the  happening  of  such  loss,  detriment  or  damage,  and  in  such  case 
that  company  shall  have  the  benefit  of  any  insurance  effected  by 
or  on  account  of  the  owner  or  shipper  of  said  goods."  The  goods 
were  of  the  value  of  $78,  were  duly  transported  by  the  defendant 
and  delivered  to  the  steamboat  company  at  Williamston,  and  they 
were  destroyed  by  fire  while  in  the  actual  custody  and  care  of  the 
latter  company.  There  is  no  allegation  that  the  defendant  was  in 
default  in  any  respect  except  as  it  might  be  liable  on  account  of 
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the  supposed  negligence  of  the  steamboat  company.  The  railroad 
line  and  the  steamboat  line  were  distinct  bnt  connecting  lines  of 
transportation  between  Tarboro  and  Baltimore,  and  each  in  the 
course  of  business  delivered  freights  to  the  other  for  transporta- 
tion. This  being  the  case,  we  are  of  the  opinion  that  the  plaintiJE 
cannot  hold  the  defendant  liable  for  the  loss  sustained  by  him. 

The  bill  of  lading  was  evidence  of  a  contract  between  the 
plaintiff  and  the  defendant,  and  the  former  is  bound  by  all  the 
stipulations  therein  that  were  lawful  and  did  not  contravene  public 
policy  in  respect  to  common  carriers.  The  court  held  in  Phifer 
V,  Eajlroad,  89  N.  C.  311,  that  a  stipulation  precisely  like  that 
stated  above  was  reasonable,  and  did  not  contravene  any  rule  of  law 
or  public  policy,  and  was  binding  upon  the  shipper  of  goods  or 
party  to  it.  'Die  Chief  Justice  delivered  an  elaborate  opinion  in 
that  case,  correctly  expounding  the  law,  and  we  see  no  resfion  to 
modify  it  in  any  respect.  It  is  directly  in  point  here,  and  the 
case  must  be  governed  by  it. 

The  plaintiff's  counsel  relied  in  the  argument  upon  the  cajse  of 
Philips  V.  Raih-oad  Co.,  78  N.  C.  294.  That  case  mi^ht  be  appU- 
cable  and  in  point,  but  for  the  stipulation  in  the  bul  of  lading 
above  set  forth.  If  there  had  been  no  such  stipulation,  then  the 
defendant  might  have  been  liable  in  case  of  negligence. 

The  view  we  have  taken  renders  it  unnecessary  to  advert  to 
any  other  ground  of  error  assigned  in  the  record. 

Affirmed. 


Little  Book,  Mississipfi  Kiveb  &  Texas  Railway   Oompaht 

V, 

Talbot  &  Co. 
(89  Arkansas  Reports,  528.) 

If  the  contract  of  a  railroad  company,  as  expressed  in  its  biU  of  lading  for 
ahipping  goods,  leaves  it  in  doubt  whether  the  company  was  exempted  mm, 
liability  for  loss  happening  by  fire,  the  doubt  must  be  resolved  against  the 
company. 

Common  carriers  may  contract  for  exemption  from  liability  for  injuries 
occurring  from  unavoidable  accidents,  but  it  is  against  public  policy  to 
allow  them  to  contract  against  liabilities  occurring  from  the  neguigence  of 
themselves  or  t  heir  servants. 

When,  by  contract,  a  common  carrier  is  exempted  from  liability  for  loss 
occurring  by  fire,  the  owner  of  the  goods  Iohc  in  transit  by  nre  must 
affirmatively  prove  that  the  los^  waH  the  result  of  negligence  of  the  carrier 
or  his  agents  before  he  can  recover  for  it. 

Appeal  from  Jefferson  Circnit  Court. 

M.  Z.  BeU  and  Z.  A,  Pindall^  for  appellants. 
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1.  The  instruction  of  the  court  to  the  effect  that  the  exception 
in  the  bill  of  lading  did  not  inure  to  the  benefit  of  the  appellant, 
the  last  carrier,  was  erroneous ;  it  was  merely  a  q uestion  of  con- 
struction, and  appellant,  having  accepted  the  freight  and  trans- 
ported under  tne  original  contract  of  shipment,  was  clearly 
entitled  to  all  the  benefits  of  the  contract. 

2.  A  carrier  can  make  exceptions  to  a  certain  class  of  liabilities. 
Taylor,  Cleveland  &  Co.  v.  R  R.,  32  Ark.  393,  and  the  burden  of 
proof  is  on  the  plaintiff,  where  the  loss  occurs  within  the  excepted 
clause.  R.  R.  Co.  v.  Reeves,  10  WiJl.  176 ;  Transportation  Co.  v. 
Doronen,  11  Wall.  129 ;  Redfield  on  Railways,  p.  110,  pars.  11 
and  12. 

Enolish,  C.  J. — John  H.  Talbot  and  John  M.  McCain,  doing 
business  under  the  firm  name  of  John  H.  Talbot  &  Co.,  at  Pine 
Bluff,  brought  this  action  in  the  circuit  court  of  Jefferson  county 
against  the  little  Rock,  Mississippi  River  &  Texas  Railway  Com- 
pany, for  the  value  of  ninety-six  sacks  of  corn,  fifty-three  sacks  of 
oats,  ten  barrels  of  sugar,  and  thirteen  packages,  twenty-six  buckets 
of  manufactured  tobacco,  six  hundred  and  thirty-seven  pounds,  all 
alle^d  to  be  of  the  value  of  $692.25. 

Tne  substance  of  the  complaint  was,  that  the  defendant  received 
the  goods,  under  three  bills  of  lading,  which  are  set  out,  at  Arkan- 
sas Uity,  for  transportation  to  the  plamtiffs  at  Pine  Bluff,  and  that 
the  goods  were  lost  by  the  negligence  of  the  defendant. 

The  substance  of  tne  answer  was,  that,  in  the  bills  of  lading 
attached  to  the  complaint,  defendant  was  exempted  from  liability 
for  the  loss  of  the  goods  by  fire,  and  that  the  goods  were  destroyed 
by  fire  by  the  burning  of  the  wharf^boat  R.  E.  Lee,  its  receiving 
depot,  at  Arkansas  City,  by  unavoidable  accident,  and  without 
fault  or  negligence  of  defendant. 

The  value  of  the  whole  of  the  goods,  as  stated  in  the  complaint, 
was  not  controverted. 

On  the  trial,  the  plaintiffs  introduced  the  three  bills  of  lading 
attached  to  the  complaint,  without  objection. 

The  first,  marked  A;  covered  the  ninety-six  sacks  of  corn  and 
fifty-three  sacks  of  oats.  It  was  a  through  bill  of  lading  from  St. 
Louis  to  Pine  Bluff,  dated  the  13th  of  June,  1880,  signed  by  an 
agent  of  the  defendant  company,  and  clearly  contained  an 
exemption  of  the  company  from  liability  for  loss  of  the  goods  by 
fire. 

The  second  bill  of  lading,  marked  B,  covered  the  ten  barrels  of 
sugar,  was  a  through  bill  of  lading  from  New  Orleans  to  Pine 
Bluff,  dated  the  17th  of  June,  1880,  given  by  an  agent  of  defend- 
ant, and  also  contained  a  clause  of  exemption  from  liability  for 
loss  of  the  goods  by  fire. 

The  thira  bill  ci  lading,  marked  C,  covered  the  tobacco,  wai» 
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S'ven  at  Richmond,  Virginia,  June  3,  1880,  by  the  Richmond  & 
anville  Raibx>ad  Company,  and  will  be  copied  at  length  by  the 
reporter.  It  contained  a  clause  which  defendant  insisted  exempted 
it  from  liability  for  loss  of  the  goods  by  fire,  but  the  court  ruled 
otherwise. 

It  was  admitted  that  the  value  of  the  tobacco  covered  by  this 
*hill  of  lading  was  $267.22. 

PlaintifEs  introduced  no  further  evidence. 

E.  W.  Outlaw,  witness  for  defendant,  testified  that  aU  the  goods 
named  in  the  three  bills  of  lading  were  received  by  defendant  at  Ar- 
kansas City,  the  terminus  of  defendant's  railroad,  on  Saturday  night, 
the  19th  of  June,  1880,  on  the  wharf -boat  R.  E.  Lee,  which  was 
the  receiving  depot  of  the  road.     That  on  Sunday  morning,  about 
six  o'clock,  the  wharf -boat  and  contents  were  all  burned,  including 
the  goods  sued  for.     That  the  fire  was  accidental ;  and  after  care- 
ful mvestigation  made  by  himself,  who  was  the  freight  agent  of 
the  defendant,  he  could  not  ascertain  the  cause  of  the  nre.    It 
appeared   to  have   broken    out   near  the   lamp   room.      Stanly 
Kyland,  the  clerk  of  the  wharf-boat,  had  his  omce  and  bed-room 
on  the  wharf -boat,  and  slept  there.     The  boat  was  fully  mannad 
with  mate  and  watchmen,  both  night  and  day.     It  was  moored 
about  a  quarter  of  a  mile  below  the  office  of  witness,  where  the 
bank  was  better  and  nearer  the  railroad  track.     At  the  time  of  the 
fire,  Ryland,  tlie  clerk,  wiis  up  at  his  breakfast.     The  day  watch- 
man was  at  tlie  boat,  having  relieved  the  night  watclm>an. 

On  cross-examination  the  witness  said  Mr.  Star,  the  mate  of  the 
boat,  was  up  in  town  when  the  fire  occurred,  and  was  not  drank ; 
is  now  in  Memphis,  having  been  discharged,  the  company  having 
no  further  use  for  his  services  after  the  boat  was  burned.  He  was 
a  boatman  by  profession.  The  two  watchmen  are  still  in  lie 
employ  of  the  company.  The  investigation  showed  the  day  watch- 
man was  on  the  stage-plank  when  the  fire  broke  out.  -He  was 
there,  because  he  saved  the  books  and  papers  out  of  the  office.  The 
boat  cost  the  company  $6,500  at  Memphis,  and  $7,500  to  tow  her 
down.  She  was  insured  for  $6,000.  The  defendant  had  been 
recently  offered  $10,000  for  her.  The  freight  was  received  on 
Saturday  night  from  the  steamers  Vicksburg  and  Commonwealth, 
and  was  burned  on  Sunday  morning. 

This  was  all  the  evidence. 

The  iury,  mider  instructions  of  the  court,  found  a  verdict  in 
favor  oi  plaintiffs  for  $692.25  damages,  being  the  value  of  all  the 
goods  embraced  in  the  three  bills  oi  lading. 

Defendant  was  refused  a  new  trial,  took  a  bill  of  exceptions, 
and  appealed. 

I.  Tne  court,  of  its  own  motion,  instructed  the  jury  (t^ 
instruction)  that,  as  to  the  tobacco  in  the  Virginia  bill  of  lading} 
the  plaintiffs  were  entitled  to  recover  for  its  value. 
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In  BO  charging  the  jury,  the  court  decided  as  matter  of  law  that 
the  bills  of  lading  did  not  exempt  defendant  from  its  common  law 
liability  as  a  common  carrier  for  the  value  of  goods  destroyed  by 
fire,  which  charge  was  excepted  to,  and  the  giving  of  it  made 
ground  of  the  motion  for  a  new  trial. 

The  clause  in  the  Yirginia  bill  of  lading  relied  on  by  defendant 
as  exempting  it  from  responsibility  for  loss  occasioned  by  fire  fol- 
lows :  "It  is  further  understood  and  agreed  between  the  parties 
hereto  that  the  railroad  above  mentioned,  or  any  connecting  rail- 
road company,  shall  not  be  liable  for  any  damages  by  fire  or  col- 
lision on  the  rivers  and  sea,  or  for  loss  or  damage  by  storm  or 
accident  on  water,  as  the  Richmond  &  Danville  and  connecting 
raiboads  assume  no  marine  risks  whatever." 

Looking  at  the  whole  bill  of  lading,  we  concur  in  the  opinion  of 
his  honor,  the  circuit  judge,  that  the  clause  quoted  applies  to  loss 
by  fire  occurring  on  water,  and  not  on  the  railways  or  in  their 
depots.  But  if  the  proper  construction  of  the  clause  be  in  doubt, 
the  doubt  must  be  resolved  against  defendant,  because  the  burden 
was  on  it  to  show  that  it  had  clearly  contracted  for  exemption 
from  responsibility  for  loss  happening  by  fire.  Hutchinson  on 
Carriers,  Sec.  274. 

II.  The  court,  on  its  own  motion,  Jis  to  the  goods  embraced  in 
the  St.  Louis  &  New  Orleans  bills  of  lading,  instructed  the  juiy : 
"  1.  That  plaintijffs  were  entitled  to  recover  the  value  oi  tne 
goods  unless  the  jury  find  that  they  were  destroyed  by  fire  with- 
out negligence  of  the  defendant  or  its  agents. 

"  2.  The  burden  of  proof  is  on  the  defendant  to  show  they  were 
destroyed  by  fire  under  circumstances  that  satisfy  the  minds  of  the 
jury  that  it  was  without  negligence  on  the  part  of  defendant  or  its 
jBgents ;  or,  in  other  words,  that  the  goods  were  destroyed  by  fire 
whilst  the  defendant  was  using  ordinary  care  in  keeping  them." 

The  first  of  these  instructions  is  in  harmony  with  the  law  that 
whilst  common  carriers  may  contract  against  liability  for  losses, 
etc.,  occurring  from  unavoiaable  accidents,  as  by  fire,  it  is  against 
public  policy  to  permit  them  to  contract  for  exemption  from  lia- 
bility for  losses  and  damages  happening  from  the  negligence  of 
themselves  or  their  servanta.  Taylor  &  Co.  v.  Little  Book,  Missis- 
sippi River  &  Texas  Railway  Company,  mpra. 

As  to  the  second  instruction,  inasmuch  as  the  St.  Louis  &  New 
Orleans  bills  of  lading  introduced  by  plaintiffs  exempted  defendant 
from  liability  for  loss  of  the  goods  by  fire,  it  was  sufficient  for 
defendant  to  prove  that  the  goods  were  destroyed  by  fire,  and 
then  the  burden  was  upon  nlamtiff  to  prove  that  the  loss  resulted 
from  the  negligence  of  deiendant  or  its  agents.  Transportation 
Company  v.  Downer,  11  Wallace,  133 ;  Clark  et  al  v.  Barnwell  et 
al.y  12  Howard,  272. 

It  was  error  in  the  court  to  give  the  instruction  as  framed. 
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m.  Defendant  moved  three  instractions,  the  first  of  which  die 
court  gave,  and  refosed  the  other  two. 

The  second  assumed  that  by  the  Yirginia  bill  of  lading  defend- 
ant was  exempted  from  liabihty  for  loss  of  the  tobacco  by  fire,  if 
it  happened  without  negligence  on  its  part,  and  the  instraction 
was  properly  refused,  because  the  bill  of  lading  did  not  contain 
sach  exemption. 

The  thira  was : 

"  Under  the  bills  of  lading  exhibited  with  plaintife'  complaint, 
the  railroad  was  not  liable  for  loss  by  fire,  and  if  the  goods  were 
burned  accidentally,  the  jury  must  find  for  defendant,  unless  the 
plaintiffs  prove  that  the  fire  was  caused  by  the  negligence  of  defend- 
ant or  its  agents." 

The  instruction  was  properiy  refused,  because  it  applied  to  all 
three  of  the  bills  of  lading.  Had  it  been  confined  to  the  St  LoniB 
&  New  Orleans  bills  of  lading,  it  should  have  been  ^ven. 

For  the  error  of  the  court  above  indicated,  as  to  me  burden  of 
proof  of  negligence,  the  judgment  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

See  Taylor  A;  Go.  v.  little  Rock,  M.  R.  A;  T.  B.  Co.,  supra^  and  little  Book, 
IL  B.  &  T.  Ck>.  V,  Ckxrooran,  and  note  infra. 
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COBOOBAN. 

(40  Arkan9a8  BeporU,  875.) 

When,  bv  oontraot,  a  oommon  carrier  is  exempted  from  liability  for  loss 
ODCurring  oy  fire,  tJie  owner  of  goods  lost  by  fire  in  the  tranfflt  xnost 
affirmatively  prove  that  the  loss  was  the  result  of  the  negligence  of  tbe 
QBxrier  or  his  agents,  before  he  can  recover. 

Appeal  from  Jefferson  Circnit  Conrt 
L.  A.  Pi/ndall^  for  appellant. 

English,  C.  J. — James  W.  Corcoran  bronght  this  action  in  A^e 
Circuit  Court  of  Jefferson  county  against  the  Little  Bock,  MififflB- 
sinpi  River  <fe  Texas  Railway  Company  for  the  value  of  goodB 
alleged  in  the  complaint  to  have  been  received  by  the  defendant, 
as  a  common  carrier,  at  Arkansas  City,  to  be  earned  and  be  deliv- 
ered to  the  plaintiff  at  Pine  Bluff,  under  a  bill  of  lading  vhid 
exempted  tne  defendant  from  liability  for  loss  of  or  damage  to 
the  goods  by  fire,  and  which  the  complainant  alleged  were  lo^  ^J 
the  negligence  of  defendant 
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The  defendant  answered  that  the  goods  were  received,  as  stated 
in  the  complaint,  on  the  wharf -boat  K.  E.  Lee,  at  Arkansas  City, 
which,  at  the  time,  was  the  receiving  depot  of  defendant,  at  the 
terminns  of  its  road  on  the  Mississippi  river,  and  that  the  same 
were  bnmed  by  fire  accidentally  and  without  fault  or  neglect  of 
defendant  on  or  about  the  20th  day  of  June,  1880,  and  so  by  vir- 
tue of  the  contract  of  shipment  set  out  in  plain tifiTs  complaint,  it 
being  the  only  contract  of  shipment  made  with  plaintiff,  the 
defendant  became  released  from  all  liability  for  the  goods. 

On  the  trial  it  was  proved  that  the  goods  were  lost  by  the  burn- 
ing of  the  wharf -boat  R.  E.  Lee,  usea  by  defendant  as  a  depot, 
and  the  evidence  conduced  to  show  that  the  fire  was  accidental, 
and  without  fault  or  negligence  on  the  part  of  defendant  or  its 
agents  in  charge  of  the  boat. 

Defendant  asked  the  court  to  instruct  the  jury  that :  "  In  this 
case  the  loss  and  damage  by  fire  being  excepted  out  of  defendant's 
liability,  if  the  defendant  proved  the  goods  were  lost  by  fire,  the 
borde/  of  pn>of  is  on  the  plaintiff  to  ^ow  that  the  loes  was  calised 
by  negligence." 

This  instruction  the  court  refused,  and  in  instructions  given  for 
plaintiff,  ruled,  in  effect,  that  the  burden  was  on  defendant  to 
prove  want  of  negligence. 

The  jury  returned  a  verdict  in  favor  of  plaintiff  for  the  value  of 
the  goods ;  defendant  moved  for  a  new  trial,  which  was  refused^ 
and  it  took  a  bill  of  exceptions  and  appealed  from  the  final 
judgment. 

In  Little  Rock,  Mississippi  River  &  Texas  Railwav  Co.  v.  Tal- 
bot &  Co.,  39  Ark.  523,  s.  o.  supra^  it  was  decided  that  when,  by 
contract,  a  common  carrier  is  exempted  from  liability  for  loss 
ecGurring  by  fire,  the  owner  of  the  goods  lost  in  transit  by  fire 
must  afimuativelv  prove  that  the  loss  was  the  result  of  the  negli- 
gence of  the  earner  or  his  agents  before  he  can  recover  for  it. 

Reserved,  and  remanded  for  a  new  trial. 

Gontraets  Llmitiiig  Liability  Strictly  Construed.— All  contractB  limiting 
Hability  are  strictly  construed  against  the  carrier.  Edsall  v.  Railroad  Co., 
00  N.  Y.  661;  St  Louis,  etc.,  R.  R.  Co.  v.  Smuck,  49  Ind.  802;  Atwood  v. 
Transportation  Co.,  9  Watts,  87;  Union  Mutual  Ins.  Co.  v.  Indianapolis,  etc., 
R.  R.  Co.,  1  Disney,  480;  Holsapple  v,  Rome,  W.  &  O.  R.  R.  Co.,  8  Am.  & 
Eng.  R.  R.  Cas.  487;  Lindley  i;.  Richmond,  etc.,  R.  R.  Co.,  9  Am.  &  Eng. 
B.  B.  Cas.  81;  New  Orleans,  etc.,  R.  R.  v.  Faber  et  al.,  9  Am.  &  Eng.  R.  R. 
Gas.  90;  Nicholas  v.  New  York  Central,  etc.,  R.  R.  Co.,  9  Am.  &  Eng.  R.  R. 
Gas.  108;  McKinnev  v,  Jewett,  9  Am.  &  Eog.  R.  R.  Cas.  209. 

Borden  of  Proring  Negligence  when  Carrier's  Liability  is  Limited  by 
Contract. — Where  there  is  a  clause  limiting  the  liablity  on  the  part  of  the 
carrier,  and  it  appears  that  the  loss  has  l)een  occasioned  by  fire  or  some  other 
cause  within  the  exception,  the  burden  is  upon  the  pUuntifP  to  prove  negli- 
gence  on  the  part  of  the  carrier  in  causing  tne  loss.  Tranroortation  Co.  v. 
Downer,  11  WaU.  188;  Boskowitz  v.  Adams  Ex.  Co.,  9  Cent.  L.  J.  889; 
Cochiaii  V,  Dinsmore,  49  N.  T.  249;  French  u- Buffalo,  eto.,  R.  Co.,  4  Kersea 
(N.  Y.)>  106;  Wbitworth  v.  Erie  R.  Co.,  6  Am.  &  Eng.  R.  R.  Cas.  849. 
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The  btirdea  of  proof  is,  howeyer,  upon  the  carrier  in  the  first  uuBtanoe  to 
show  that  the  cause  of  the  loss  was  within  the  terms  of  the  limitation.  Ala- 
bama, etc.,  R.  Co.  V.  Little,  12  Am.  &  Eng.  B.  R  Cas.  37. 

Ana  where  the  loss  is  unexplained,  or  the  appsirt-nt  cause  of  it  is  not  of 
such  a  chiuacter  as  fails  to  give  rise  to  any  prima  fade  presumption  of  neg- 
ligence, the  burden  of  prooi  is  on  the  carrier  to  disprove  negligence.  Ala- 
bama, etc.,  R.  Co.  V.  Ldttle,  13  Am.  &  Eng.  R.  R.  Cas.  87;  Rintoul  v.  New 
York  C.  &  H.  R.  R.  Co.,  16  Am.  &  Eng.  R.  R.  Cas.  144. 

When  the  facts  show  that  the  cause  of  the  lobS  is  such  as  mi^ht  or  might 
not  have  been  occasioned  by  the  carrier's  negligence,  the  question  is  for  the 
jury.  Canfield  et  aLv.  Baltimore  &  Ohio  R.  R.  Co.,  16  Am.  &  Eng.  R.  R. 
152. 


Hart 

PKNN8TI,VAinA   RaILEOAD   Cd. 

(113  United  States  Reports,  881.) 

Where  a  contract  of  carriage,  signed  by  the  shipper,  is  fairly  made  with  a 
railroad  company,  agreeing  on  a  valuation  of  the  property  carried,  with  the 
rate  of  freight  based  on  the  condition  that  the  carrier  assumes  lialnlity  only 
to  the  extent  of  the  a^preed  valuation,  even  in  case  of  loss  or  damage  by  tiie 
negligence  of  the  earner,  the  contract  will  be  upheld  as  a  proper  and  lawftzi 
mode  of  securing  a  due  proportion  between  the  amount  for  which  the  car- 
rier may  be  responsible  and  the  freight  he  receives,  and  of  protecting  him- 
self against  extravagant  and  fancifm  valuations. 

H.  shipped  five  horses,  anr".  other  property,  by  a  railroad,  in  one  car, 
under  a  bill  of  lading,  signed  by  him,  which  stated  that  the  horses  were  to 
be  transported  "  upon  the  following  terms  and  conditions,  which  are  admi^ 
ted  and  accepted  by  me  as  just  and  reasonable :  First,  to  pay  freight 
thereon  "  at  a  rate  epecified,  "  on  the  condition  that  the  carrier  asBomes  a 
liability  on  the  stock  to  the  extent  of  the  following  agreed  valuation:  If 
horsesor  mules,  not  exceeding  9200  each.  «  *  *  If  a  chartered  car.  on 
tbe  stock  and  contents  in  same,  $1,200  for  the  car-load.  But  no  carrier  shall 
be  liable  for  the  acts  of  the  animaJs  themselves,  ♦  •  ♦  nor  for  loss  or 
damage  arising  from  condition  of  the  animals  themselves,  which  risks,  being 
beyond  the  control  of  the  company,  are  hereby  assumed  by  the  owner,  and 
the  carrier  released  therefrom.  By  the  negligence  of  the  railroad  company 
or  its  servants,  one  of  the  horses  was  killed  and  the  others  were  injured,  and 
the  other  property  was  lost.  In  a  suit  to  recover  the  damages,  it  appeared 
that  the  hrtrses  were  race-horses,  and  the  plainti£F  offered  to  show  damages, 
based  on  their  value,  ainountint^  to  over  $35,000.  The  testimony  was 
excludf^d.  rmd  he  had  a  verdict  for  $1,300.  On  a  writ  of  error,  brought  by 
him,  held,  (l)  th«  evi.iencewas  not  admissible,  and  the  valuation  and Timitar 
tion  of  liabilitv  in  the  bill  of  lading  was  just  and  reasonable,  and  binding  on 
the  plaintiff ;  (3)  the  terms  of  the  limitation  covered  a  loss  through  negli- 
gence. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri. 

JfelmUe  O.  Day  and  O,  M.  StewaH^  for  plaintiff  in  error. 
-E  W,  PoMiaon  and  Newton  Orcme^  for  aef endant  in  error. 
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Blatchfobd,  J. — Lawrence  Hart  brought  this  suit  in  a  State  court 
in  Missouri  ag&inst  the  Pennsylvania  Eanroad  Companv,  to  recover 
damages  from  it,  as  a  common  carrier,  for  the  breacn  of  a  con- 
tract to  transport,  from  Jersey  City  to  St.  Louis,  live  horses  and 
other  property.  The  petition  alleges  that,  by  the  negligence  of 
the  defendant,  one  of  the  horses  was  killed  and  the  others  were 
injured,  and  the  other  property  was  destroyed,  and  claims  dam- 

Sa^es  to  the  amount  of  J19,800.  After  an  answer  and  a  reply,  the 
Taintifi  removed  the  suit  into  the  circuit  court  of  the  United 
tates  for  the  eastern  district  of  Missouri,  where  it  was  tried  by  a 
jnry,  who  found  a  verdict  of  $1,200  for  the  plaintiff,  and,  after  a 
W^ent  ax«3or<liBgl7,  the  pMntifi  lias  brou/ht  this  writ  of  error. 
The  property  was  transported  under  a  bill  of  lading  issued  by  the 
defendant  to  the  plaintiff,  and  signed  by  him,  and  reading  as 
follows : 

"Bill  of  Lading. 

"Form  No.  39,  K  J. 

**  Lirmted  lAdbiUi/y  ImerStock  Gonl/ractfor  United  Radlroads  of 

New  Jersey  Division,.     {No.  206.) 
"  Jersey  Crrr  Station,  P.  R  R., ,  187-. 

"  Lawrence  Hart  delivered  into  safe  and  suitable  cars  of  the 
Pennsylvania  Railroad  Company,  numbered  M.  L.  224,  for  trans- 
portation from  Jersey  City  to  St.  Louis,  Mo.,  live-stock,  of  the 
Kind,  as  follows :  one  (1)  car,  five  horses,  shipper's  count ;  which 
has  been  received  by  said  company,  for  themselves  and  on  behalf 
of  connecting  earners,  for  transportation,  upon  the  following 
terms  and  conditions,  which  are  aamitted  and  accepted  by  me  as 
just  and  reasonable : ' 

"  First.  To  pay  the  freight  thereon  to  said  company  at  the  rate 
of  ninety-four  (94)  cents  per  one  hundred  pounds  (company's 
weight),  and  all  back  freight  and  charges  paid  by  them,  on  the 
condition  that  the  carrier  assumes  a  liability  on  the  stock  to  the 
extent  of  the  following  agreed  valuation :  If  horses  or  mules,  not 
exceeding  two  hundred  dollars  each ;  if  cattle  or  cows,  not  exceed- 
ing seventy-five  dollars  each ;  if  fat  hogs  or  fat  calves,  not  exceed- 
ing fifteen  dollars  each;  if  sheep,  lambs,  stock  hogs,  or  stock 
calves,  not  exceeding  five  dollars  each ;  if  a  chartered  car,  on  the 
stock  and  contents  in  same,  twelve  hundred  dollars  for  the  car- 
load. But  no  carrier  shall  be  liable  for  the  acts  of  the  animals 
themselves,  or  to  each  other,  such  as  biting,  kicking,  goring  and 
Bmothering,  nor  for  loss  or  damage  arising  from  condition  of  the 
animals  themselves,  which  risks,  oeing  beyond  the  control  of  the 
company,  are  hereby  assumed  by  the  owner,  and  the  carrier  released 
therefrom. 

"  Second.  Upon  the  arrival  of  the  cars  or  boats  containing  said 
stock  at  point  of  destination^  the  shipper,  owner,  or  consignee  shall 
forthwith  pay  said  freights  and  charges^  and  reoeiye  said  stock 
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therein  and  unload  the  same  therefrom ;  and  if,  from  any  cause, 
he  or  they  shall  fail  or  refuse  to  pay,  receive,  or  unload,  as  afore- 
said, then  said  company  or  other  carrier,  as  the  agent  of  said  ship- 
per, owner,  or  consignee,  may  thereupon  have  them  put  and 
provided  for  in  some  suitable  place,  at  the  cost  and  risk  of  such 
shipper,  OMmer,  or  consignee,  and  at  any  time  or  times  thereafter 
may  sell  the  same,  or  any  number  of  them,  at  pubUc  or  private 
sale,  with  or  without  notice,  as  said  agent  may  deem  neceasaiy  or 
expedient,  and  apply  the  proceeds  arising  therefrom,  or  so  mn<Ui  a£ 
may  be  needed,  to  tlie  payment  of  such  freight  and  chaiges,  and 
'other  necessary  and  proper  costs  and  expenses. 

"  Third,  When  necessary  for  said  stock  to  be  transported  ov» 
the  line  or  lines  of  any  other  carrier  or  carriers  to  the  point  of 
destination,  delivery  of  the  said  stock  may  be  made  to  such  other 
carrier  or  carriers  for  transportation,  upon  such  terms  and  condi- 
tions as  the  carrier  may  be  willing  to  accept :  provided,  that  the 
terms  and  conditions  of  this  bill  of  lading  shall  inure  to  such  car- 
rier or  carriers,  unless  they  shall  otherwise  stipulate ;  but  in  no 
event  shall  one  carrier  be  liable  for  the  negligence  of  another. 

"  Fmirth,  All  live-stock  transported  imder  tliis  contract  shall  be 
subject  to  a  lien,  and  may  be  retained  and  Sold  for  all  freight  or 
charges  due  for  transportation  on  livenstock  or  property  transported 
for  tlie  same  owner,  shipper  or  consignee. 

'^  Fifth,  This  company's  liability  is  limited  to  the  transportation 
of  said  animals,  and  shall  not  begin  until  they  shall  be  loaded  on 
board  the  boats  or  cars  of  the  company.  The  owner  of  said 
animals,  or  some  person  appointed  by  him,  shall  go  with,  and  take 
all  requisite  care  of,  the  said  animals  during  their  transportation 
and  delivery,  and  any  omission  to  comply  therewith  shall  be  at 
the  owner's  risk.  Witness  my  hand  and  seal,  this  twentieth  day 
of  October,  1879.  Lawbbnos  Hast,  Shipper,    [l.  s.] 

"  Attest  : 

"E.  BUTTKR. 

"  W.  J.  Chakbckbs,  Company's  Agent" 

At  the  trial  the  plaintifi  put  in  evidence  the  bill  of  lading,  and 
gave  testimony  to  prove  the  alleged  negligence,  and  how  the  loeB 
and  injury  occurred.  He  then  offered  to  show  that  the  actual 
value  of  tlie  horse  killed  was  $15,000 ;  that  the  other  horses  were 
worth  from  $3,000  to  $3,500  each  ;  and  that  they  were  rendered 
comparatively  worthless  in  consequence  of  their  injuries.  The 
defendant  objected  to  this  testimony,  on  the  ground  that  it  was  not 
conipetent  for  the  plaintiff  to  prove  any' damage  or  loss  in  excefls 
of  that  set  out  in  the  bill  of  laaing.  The  court  sustained  the  objec- 
tion, and  the  plaintiff  excepted.  It  appeared  on  the  trial  that  tbe 
horses  were  race-horses,  and  that  they  and  the  other  property  were 
all  in  one  car.  It  was  admitted  by  the  defendant  that  the  damages 
~  by  the  plaintiff  were  equal  to  the  full  amount  expreoed 
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in  the  bill  of  lading.  The  court  charged  the  jury  as  follows :  "  It 
is  competent  for  a  shipper,  by  entering  into  a  written  contract,  to 
stipulate  the  value  of  nis  property,  and  to  limit  the  amount  of  his 
recovery  in  case  it  is  lost.  Tnis  is  the  plain  agreement  that  the 
recovery  shall  not  exceed  the  sum  of  $200  each  for  the  horses,  or 
$1,200  for  a  car-load.  It  is  admitted  here  by  counsel  for  the 
defendant,  under  this  charge,  that  the  plaintiff  is  entitled  to  recover 
a  verdict  for  $1,200,  and  Sso,  under  the  charge  of  the  court,  the 
plaintiff  agrees  that  that  is  all.  It  is  simply  your  duty  to  find  a 
verdict  for  that  amount."  The  plaintiff  excepted  to  this  charge. 
The  errors  assigned  are  that  the  court  erred  in  refusing  to  permit 
the  plaintiff  to  show  the  actual  damages  he'  had  sustained,  and  in 
80  charging  the  jury  as  to  restrict  their  verdict  to  $1,200. 

It  is  contended  for  the  plaintiff  that  the  bill  of  lading  does  not 
purport  to  limit  the  liability  of  the  defendant  to  the  amounts  stated 
in  it,  in  the  event  of  loss  through  the  negligence  of  the  defend- 
ant. But  we  are  of  opinion  that  the  contract  is  not  susceptible  of 
that  construction.  The  defendant  receives  the  property  for  trans- 
portation on  the  terms  and  conditions  expressed,  wnich  the  plain- 
tiff accepts  "  as  just  and  reasonable."  Tne  first  r  .ragraph  of  the 
contract  is  that  the  plaintiff  is  to  pay  the  rate  of  xreignt  expressed, 
"  on  the  condition  tnat  the  carrier  assumes  a  liability  on  the  stock 
to  the  extent  of  the  following  agreed  valuation:  If  horses  or 
mules,  not  exceeding  $200  each ;  *  *  *  if  a  chartered  car, 
on  the  stock  and  contents  in  same,  $1,200  for  the  car-load."  Then 
foUow,  in  the  first  paragraph,  these  words :  "  But  no  carrier  shall 
be  liable  for  the  acts  ot  the  animals  themselves,  or  to  each  other, 
Buch  as  biting,  kicking,  goring,  or  smothering,  nor  for  loss  or  dam- 
age arising  from  concntion  of  the  animals  themselves,  which  risks, 
being  beyond  the  control  of  the  companv,  are  hereby  assumed  by 
the  owner,  and  the  carrier  released  thereirom."  This  statement  of 
the  fact  that  the  risks  from  the  acts  and  condition  of  the  horses 
are  risks  beyond  the  control  of  the  defendant,  and  are  therefore 
assumed  by  the  plaintiff,  shows,  if  more  were  needed  than  the 
other  language  of  the  contract,  that  the  risks  and  liability  assumed 
by  the  defendant  in  the  remainder  of  the  same  paragraph  are 
those  not  beyond  but  within  the  control  of  the  defendant,  and 
therefore  apply  to  loss  through  the  negligence  of  the  defendant. 
It  must  be  presumed  from  the  terms  oi  the  bill  of  lading,  and 
without  an^  evidence  on  the  subject,  and  especially  in  the  absence 
of  any  evidence  to  the  contrary,  that,  as  the  rate  of  freight 
expressed  is  stated  to  be  on  the  condition  that  the  defendant 
assumes  a  liability  to  the  extent  of  the  agreed  valuation  named,  • 
the  rate  of  freight  is  graduated  by  the  valuation.  Especially  is 
this  so,  as  the  bul  of  lading  is  what  its  heading  states  it  to  be,  ^'  a 
limited  liability  live-stock  contract,"  and  is  confined  to  live-etock. 
Although  the  norses,  being  race-horses,  may,  mda  from  the  bill 
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of  lading,  have  been  of  greater  real  value  than  that  specified  in 
it,  whatever  passed  between  the  parties  before  the  bill  of  lading 
was  signed,  was  merged  in  the  valuation  it  fixed ;  and  it  is  not 
aseerted  that  the  plaintiff  named  any  value,  greater  or  less,  other- 
wise than  as  he  assented  to  the  value  named  m  the  bill  of  lading, 
by  signing  it.  The  presumption  is  conclusive,  that  if  the  liability 
had  been  assumed  on  a  valuation  as  great  as  that  now  alleged,  a 
higher  rate  of  freight  would  have  been  charged.  The  rate  of 
freight  is  indissolubly  bound  up  with  the  valuation.  If  the  rate 
of  freight  named  was  tlie  only  one  offered  by  the  defendant,  it 
was  because  it  was  a  rate  measured  by  the  valua^on  expressed.  If 
the  valuation  was  fixed  at  that  expressed,  when  the  real  value  was 
larger,  it  was  because  the  rate  of  freight  named  was  measured  by 
the  low  valuation.  The  plaintiff  cannot  claim  a  higher  valuation 
on  the  agreed  rate  of  freight. 

It  is  further  contended  by  the  plaintiff  that  the  defendant  was 
forbidden,  by  public  policy,  to  fix  a  limit  for  its  liability  for  a  loss 
by  negligence  at  an  amount  less  than  the  actual  loss  by  such  neg- 
ligence.    As  a  minor  proposition,  a  distinction   is  sought  to  be 
drawn  between  a  case  where  a  shipper,  on  requirement,  states  the 
value  of  the  property,  and  a  rate  oi  freight  is  fixed  accordingly, 
and  the  present  case.     It  Ib  said  that,  wlme  in  the  former  case  the 
shipper  may  be  confijied  to  the  value  he  so  fixed,  in  the  event  of 
a  loss  by  negligence,  the  same  rule  does  not  apply  to  a  case  where 
the  valuation  inserted  in  the  contract  is  not  a  valuation  previously 
named  by  the  shipper.     But  we  see  no  sound  reason  for  this  dis- 
tinction.    The  valuation  named  was  the  "  agreed  valuation/'  the 
one  on  which  the  minds  of  the  parties  met,  however  it  came  to  be 
fixed,  and  the  rate  of  freight  was  based  on  that  valuation,  and  was 
fixed  on  condition  that  such  was  the  valuation,  and  that  the  liabil- 
ity should  go  to  that  extent  and  no  further.     We  are,  therefore, 
brought  back  to  the  main  question.     It  is  the  law  of  this  court 
that  a  common  carrier  may,  by  special  contract,  limit  his  commoD 
law  liability ;  but  that  he  cannot  stipulate  for  exemption  from  the 
consequences  of  his  o^vn  negligence  or  that  of  his  servants.    Jfew 
Jersey  Steam  Xav.  Co.  v.  Mercnants  Bank,  6  How.  344 ;  York  Co. 
V.  Central  R  K.,  3  Wall.  107;  Eaih-oad  Co.  ^^  Lockwood,  17  Wall 
357 :  Express  Co.  v.  Caldwell,  21  WalL  264 ;  Raih-oad  Co.  t>.  Pratt, 
22  Wall.  123 ;  Bank  of  Kentucky  i?.  Adams  Exp.  Co.,  93  U.  S. 
174 ;  Railway  Co.  v.  Stevens,  95  U .  S.  655. 

In  York  Co.  v.  Central  R.  R.  3  Wall.  107,  a  contract  was  upheld 
exempting  a  carrier  from  liability  for  loss  by  fire,  the  fire  not  hav- 
ing occurred  through  any  want  of  due  care  on  his  part  The  court 
said  that  a  conmion  earner  may  ^^  prescribe  r^nlations  to  protect 
himself  against  imposition  and  miud,  and  nx  a  rate  of  charges 
proportionate  to  the  magnitude  of  the  risks  he  may  have  to 
encounter."    In  Railroad  Co.  v.  Lockwood,  17  WalL  357,  the  fol- 
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Icwing  propositions  were  laid  down  by  this  court :  (1)  A  common  car- 
rier cannot  lawfully  stipulate  for  exemption  from  responsibility 
^^hen  such  exemption  is  not  just  and  reasonable  in  the  eye  of  the 
la^w.     (2)  It  is  not  just  and  reasonable  in  the  eye  of  the  law  for  a 
common  carrier  to  stipulate  for  exemption  from  responsibility  for . 
the  negligence  of  himself  or  his  servants.  (3)  These  rules  apply  both 
to  carriers  of  goods  and  to  carriers  of  passengers  for   nire,  and 
with  special  force  to  the  latter.     The  basis  of  the  decision  was 
that  the  exemption  was  to  have  applied  to  it  the  test  of  its  just- 
ness and  reasonable  character.     It  was  said   that  the  contracts  of 
the  carrier  "  must  rest  upon  their  fairness  and  reasonableness,''  and 
that  it  was  just  and  reasonable  that  carriers  should  not  be  respon- 
sible for  losses  happening  by  sheer  accident,  or  chargeable  for  val- 
uable articles  liable  to  be  damaged,  unless  apprised  of  their  char- 
acter or  value.   That  case  was  one  of  a  drover  traveling  on  a  stock 
train  on  a  railroad  to  look  after  his  cattle,  and  having  a  free  pass 
for  that  purpose,  who  had  signed  an  agreement  taking  all  risk  of 
injury  to  his  cattle  and  of  personal  injury  to  himself,  and  who  was 
injured  by  the  negligence  of  the  railroad  company  or  its  servants. 
In  Express  Co.  v.  Cddwell,  21  Wall.  264,  this  court  held  that  an 
agreement  made  by  an  express  company,  a  common  cai'rier  in  the 
habit  of  carrying  small  packages,  tnat  it  should  not  be  held  liable  . 
for  any  loss  or  damage  to  a  package  delivered  to  it,  unless  claim 
fihould  be  made  therefor  within  mnety  days  from  its  delivery  to  * 
the  company,  was  an  agreement  which  the  company  could  right- 
fully make.     The  court  said :  "  It  is  now  the  settled  law  that  the 
responsibility  of  a  common  carrier  may  be  limited  by  an  express 
agreement  made  with  his  employer  at  the  time  of  his  accepting 
goods  for  transportation,  providea  the  limitation  be  such  as  the  law 
can  recognize  as  reasonable,  and  not  inconsistent  with  sound  public 
policy."     It  wajB  held  that  the  stipulation  as  to  the  time  of  making 
a  claim  was  reasonable  and  intrinsically  just,  and  could  not  be 
regarded  as  a  stipulation  for  exemption  irom  responsibility  for 
negligence,  because  it  did  not  relieve  the  carrier  from  any  obligar 
tion  to  exercise  diligence,  fidelity  and  care. 

On  the  other  hand,  in  Bank  of  Kentucky  v.  Adams  Exp.  Co., 
98  U.  S.  174,  it  was  held  that  a  stipulation  oy  an  express  company 
that  it  should  not  be  liable  for  loss  by  fire  could  not  be  reasonably 
construed  as  exempting  it  from  liability  from  loss  by  fire  occur- 
ring through  the  negligence  of  a  railroad  company  which  it  had 
employed  as  a  carrier.  To  the  views  announced  in  these  cases  we 
adhere ;  but  there  is  not  in  them  any  adjudication  on  the  parti- 
cular question  now  before  us.  It  may,  however,  be  disposed  of  on  ^ 
principles  which  are  well  establishea,  and  which  do  not  conflict 
with  any  of  the  rulings  of  this  court  As  a  general  rule,  and  in 
the  absence  of  fraud  ^r  imposition,  a  common  carrier  is  answer- 
able for  the  loss  of  a  package  of  goods,  though  he  is  ignorant  of ' 
18  A  ft  E.  R.  Cto— 88. 
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its  contents,  and  though  its  contents  are  ever  so  valuable,  if  he 
does  not  make  a  special  acceptance.  This  is  reasonable,  because 
he  can  always  gnard  himself  oy  a  special  acceptance,  or  by  insist- 
ing on  beino^  informed  of  the  nature  and  value  of  the  articles 
before  receiving  them.  K  the  shipper  is  guilty  of  fraud  or  impo- 
sition, by  misrepresenting  the  nature  or  value  of  the  articles,  he 
destroys  his  claim  to  indemnitj%  because  he  has  attempted  to 
deprive  the  carrier  of  tlie  right  to  be  compensated  in  proportion 
to  the  value  of  the  articles  and  the  consequent  lisk  assumed,  and 
what  he  has  done  has  tended  to  lessen  tne  vigilance  the  carrier 
would  otherwise  have  bestowed.  2  Kent,  Comm.  003,  and  cases 
cited  ;  Eelf  v,  Rapp,  3  Watts  <&  S.  21 ;  Dunlap  v.  Steamboat  Co., 
98  Mass.  871 ;  Eailroad  Co.  v.  Fraloff,  100  U.  S.  24.  This  quali- 
fication of  the  liability  of  the  carrier  is  reasonable,  and  is  as 
important  as  the  rule  which  it  qualifies.  There  is  no  jnstice  in 
allowing  the  shipper  to  be  paid  a  large  value  for  an  article  which 
he  has  induced  the  carrier  to  take  at  a  low  rate  of  freight  on  the 
assertion  and  agreement  that  its  value  is  a  less  sum  than  that 
claimed  after  a  loss.  It  is  just  to  hold  the  shipper  to  his  agree- 
ment, fairly  made,  as  to  value,  even  where  the  loss  .>r  injury  tas 
occurred  through  the  negligence  of  the  carrier.  The  effect  of  the 
agreement  is  to  cheapen  the  freight  and  secure  the  carriage,  if 
there  is  no  loss ;  and  the  effect  of  disregarding  the  agreement, 
after  a  loss,  is  to  expose  the  carrier  to  a  greater  risk  than  the  par- 
ties intended  he  should  assume.  The  agreement  as  to  value,  in 
this  case,  stands  as  if  the  carrier  had  asked  the  value  of  the 
horses,  and  had  been  told  by  the  plaintiff  the  sum  inserted  in  the 
contract. 

The  limitation  as  to  value  has  no  tendency  to  exempt  from  lia- 
bility for  negligence.  It  does  not  induce  want  of  care.  It  exacts 
from  the  carrier  the  measure  of  care  due  to  the  value  agreed  on. 
The  carrier  is  bound  to  respond  in  that  value  for  negligence.  The 
compensation  for  carriage  is  based  on  that  value.  Tne  shipper  iB 
estopped  from  saying  that  the  value  is  greater.  The  articles  have 
no  greater  value  for  the  purposes  of  the  contract  of  transportation 
between  the  parties  to  that  contract.  The  carrier  must  respond 
for  negligence  up  to  that  value.  It  is  just  and  reasonable  that  such 
a  contract,  fairly  entered  into,  and  where  there  is  no  deceit  prac- 
ticed on  the  shipper,  should  be  upheld.  There  is  no  violation  of 
public  policy.  On  the  contrary,  it  would  be  unjust  and  unreason- 
able, and  would  be  repugnant  to  the  soundest  principles  of  fair 
dealing  and  of  the  freedom  of  contracting,  ana  thus  in  oonfli(^ 
with  public  policy,  if  a  shipper  should  be  aUowed  to  reap  the  ben- 
efit of  the  contract  if  there  is  no  loss,  and  to  repudiate  it  in  case 
of  loss.  This  principal  is  not  a  new  one.  In  GGbbon  v.  Paynton. 
4  Burr,  2298,  the  sum  of  £100  was  hidden  in  some  hav  in  ^  ^^^ 
7iail*bag  and  sent  by  a  coach  and  lost    The  plaintiff  knew  of  i 


GABKIERS ^REASONABLE    LIMITATION NEOLIOENCE.  611 

notice  by  the  proprietor  that  he  would  not  be  answerable  for 
money  unless  he  knew  what  it  was,  but  did  not  apprise  the  pro- 
prietor that  there  was  money  in  the  bag.  The  defence  was  upheld, 
Lord  Mansfield  saying :  "  A  common  carrier,  in  respect  of  the 
premium  he  is  to  receive,  runs  the  risk  of  the  goods  and  must 
make  good  the  loss,  though  it  happen  without  any  fault  in  him, 
the  reward  making  him  answerable  for  their  safe  delivery.  His 
warranty  and  insurance  is  in  respect  of  the  reward  he  is  to  receive, 
and  the  reward  ought  to  be  proportionable  to  the  risk.  If  he 
makes  a  greater  warranty  and  insurance,  he  will  take  greater  care, 
use  more  caution,  and  be  at  the  expense  of  more  guards  or  other 
methods  of  security,  and  therefore  he  ought,  in  reason  and  ju&- 
tice,  to  have  a  greater  reward.  To  the  same  effect  is  Batson  v. 
Donovan,  4  Barn.  &  Aid.  21. 

The  subject-matter  of  a  contract  may  be  valued,  or  the  damages 
in  case  of  a  breach  may  be  liquidated,  in  advance.  In  the  present 
case,  the  plain tiflE  accepted  tlie  valuation  as  "  just  and  reasonable." 
The  bill  of  lading  did  not  contain  a  valuation  of  all  animals  at  a 
fixed  sum  for  each,  but  a  graduated  valuation  according  to  the 
nature  of  the  animad.  It  does  not  appear  that  an  unreasonable 
price  would  have  been  charged  for  a  nigher  valuation.  The  deci- 
sions in  this  country  are  at  variance.  The  rule  which  we  regard 
as  the  proper  one  in  the  case  at  bar  is  supported  in  Newberger  v. 
Howard,  6  Phila.  174 ;  Squire  v.  New  York  Cent.  E.  Co.,  98 
Mass.  239 ;  Hopkins  v.  Westcott,  6  Blatchf .  64 ;  Belger  v.  Dins- 
more,  51  N.  Y.  166  ;  Oppenheimer  v.  U.  S.  Exp.  Co.,  69  HI.  62 ; 
Magnin  v.  Dinsmore,  56  !fcf .  Y.  168,  and  62  N.  Y.  35,  and  70  N. 
Y.  410 ;  Earnest  v.  Express  Co.,  1  Woods,  573 ;  Elkins  v.  Empire 
Transportation  Co.,  81*  Pa.  St.  3i5  ;  South  &  North  Ala.  R.  Co. 
u  Henlein,  52  Ala.  606 ;  Same  v.  Same,  56  Ala.  368 ;  Muser  n. 
Holland,  17  Blatchf.  412 ;  Harvey  v.  Terre  Haute  E.  Co.,  74  Mo. 
538 ;  8.  o.  6  Am.  &  Eng.  S.  R.  Cas.  293 ;  and  Graves  v.  Lake 
Shore  Ry.  Co.,  137  Mass.  33 ;  s.  o.  16  Am.  &  Eng.  E.  R.  Cas.  108. 
The  contrary  rule  is  sustained  in  Southern  Exp.  Co.  v.  Moon,  39 
Miss.  822 ;  The  City  of  Norwich,  4  Ben.  271 ;  U.  S.  Exp.  Co.  v. 
Backman,  28  Ohio  St.  144 ;  Black  v.  Goodrich  Transp.  Go.,  56 
Wis.  319 ;  Chicago,  St.  L.  &  N.  O.  R.  Co.  v.  Abels,  60  Miss. 
1017 ;  Kansas  City  R.  Co.  v.  Simpson,  30  Kan.  645 ;  s.  o.  16  Am. 
A  Eng.  R.  R.  Cas.  158 ;  and  Momton  v.  St.  Paul,  etc.,  R.  Co.,  31 
Minn.  85 ;  s.  o.  12  Am.  &  Eng.  R  R.  Cas.  13.  We  have  given 
consideration  to  the  views  taken  in  these  latter  cases,  but  are 
unable  to  concur  in  their  conclusions.  Applying  to  the  case  in 
hand  the  proper  test  to  be  applied  to  every  hmitation  of  the  com- 
mon law  Hability  of  a  carrier — its  just  ana  reasonable  character — 
we  have  reached  the  result  indicated.  In  Great  Britain,  a  statute 
directs  this  test  to  be  applied  by  the  courts.  The  same  rule  is 
the  proper  one  to  be  appued  in  um  country,  in  the  absence  of  any 
statute. 
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As  relating  to  the  auestion  of  the  exemption  of  a  carrier  from 
liability  beyond  a  declared  value,  reference  may  be  made  to  Sec 
4281  of  the  Eevised  Statutes  of  the  United  States  (a  re-enact- 
ment of  Sec.  69  of  the  act  of  February  28,  1871,  a  100, 16  St 
458),  which  provides  that  if  any  shipper  of  certain  enumerated 
articles,  whicii  are  generally  articles  oi  lai^  value  in  small  bulk, 
"  shall  lade  the  same,  as  freight  or  baggage,  on  any  vessel,  with- 
out, at  the  time  of  such  lading,  giving  to  the  master,  clerk,  agent, 
or  owner  of  such  vessel  receiving  the  same,  a  written  notice  oi  the 
true  character  and  value  thereof,  and  having  the  same  entered  on 
the  bill  of  lading  therefor,  the  master  and  owner  of  such  vessel 
shall  not  be  liable  as  carriers  thereof  in  any  form  or  manner,  nor 
shall  any  such  master  or  owner  be  liable  for  any  such  goods  beyond 
the  value  and  according  to  the  character  thereof  so  notified  and 
entered."  The  principle  of  this  statute  is  in  harmony  with  the 
decision  at  which  we  have  arrived. 

The  plaintiff  did  not,  in  the  course  of  the  trial,  or  by  any  request 
to  instruct  the  jury,  or  by  any  exception  to  the  charge,  raise  the 
point  that  he  did  not  fully  understand  the  terms  of  the  bill  of 
lading,  or  that  he  was  induced  to  sign  it  by  any  fraud  or  under 
any  misapprehension.  On  the  contrary,  he  ottered  and  read  in  evi- 
dence the  bill  of  lading  as  evidence  of  the  contract  on  which  he 
sued.  The  distinct  ground  of  our  decision  in  the  case  at  bar  is 
that,  where  a  contract  of  the  kind,  signed  by  the  shipper,  is  fairly 
made,  agreeing,  on  a  valuation  of  the  property  earned,  with  the 
rate  of  freight  based  on  the  condition  that  the  carrier  assnnies 
liability  only  to  the  extent  of  the  agreed  valuation,  even  in  case 
of  loss  or  damage  by  the  negligence  of  the  carrier,  the  contract 
will  be  upheld  as  a  proper  ana  lawful  mode  of  securing  a  dne  pro- 
portion between  the  amount  for  which  the  carrier  may  be  resjwn- 
sible  and  the  freight  he  receives,  and  of  protecting  himself  against 
extravagant  and  f  ancif  id  valuations.  Squire  v.  New  York  Cent 
B.  Co.,  98  Mass.  239,  245,  and  cases  there  cited. 

There  was  no  error  in  excluding:  the  evidence  offered,  or  in  the 
charge  to  the  jury,  and  the  judgment  of  the  circuit  court  ib 
afiSrmed. 

Clause  in  Bill  of  Lading  LimitinrCompaAT's  Liability  Does  Not  Apply 
in  Case  of  M^iigenee.~liiere  are  many  authorities  to  the  effect  thaA  a 
clause  in  a  billof  Iculing  limiting  the  amount  of  a  conmion  carrier's  Uabilit/ 
has  no  application  where  a  loes  is  occasioned  by  the  company's  D^ligon^^ 
In  such  case  it  is  held  that  there  may  be  a  reoovery  for  the  entire  loo. 
Westcott  et  cU,  v.  Fargo,  61  N.  Y.  542;  United  States  Eroress  Ga  v,  Baci- 
man,  28  Ohio  St.  144;  Omdorff  &  Co.  v.  Adams  Express  Co.,  8  Biuh.  Wh) 
194;  Ejrby  v.  Adams  Express  Co.,  2  Mo.  App.  869;  Mobile  &  Ohio ^^^ 
V.  Hopkins,  41  Ala.  486;  American  Express  Co.  v.  Sands,  55  Pa.  Si  W 
Adams  Express  Co.  v.  Stettanus,  61  IlL  184;  Lamb  v.  Camden  &  Amboy  & 
A  T.  Co.,  46  N.  T.  271;  Judson  v.  Western  B.  Corp.,  6  AUen  486;  Gbi^' 
etc.,  B.  Co.  V.  Abels,  60  Miss.  1017;  Moxrison  v.  Construction  Co.,  44  Wiac. 
406;  The  steamboat  ''City  of  Norwich,"  4  Ben.  271;  Black  v.  Goodzicb Ttaiii. 
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Co.,  55  Wise.  819;  Sonthem  ExpresB  Go.  v.  Moon,  89  Miss.  822;  Moulton  v. 
St.  Paul,  M.  &  M.  R.  Ck).,  12  Am.  &  Eng.  B.  R.  Gas.  18;  Kansas  City,  St.  J. 
A  G.  B.  R.  Go.  V.  Simpson,  16  Am.  &  Eng.  R.  R.  Gas.  158. 

When  Company  Limits  Lialiility  and  Yalue  is  Not  Giyen  1>y  Sliipper, 
Company  is  Not  Liable  in  an^  Eyent  Except  for  Limited  Amount.;— When« 
by  the  lerms  of  the  bill  of  ladmg,  the  railroad  company  limits  its  liability  to 
a  certain  sam,  and  a  shipper  sending  goods  fails  to  give  information  to  the 
effect  that  they  are  worth  more,  and  accepts  the  biU  of  lading,  he  is,  accord- 
ing to  some  authorities,  not  entitled  to  recover  a  larger  amount  than  the 
sum  specified  therein,  even,  in  the  event  of  the  carrier's  negligence.  Belger 
V.  Dinsmore,  51  N.  Y.  166;  Earnest  v.  Express  Go.,  1  Woods  578;  Magnin  v. 
Dinsmore,  70  N.  Y.  410;  Kirkland  v.  Dinsmore,  62  N.  Y.  45;  Muser  v,  Amer- 
ican Express  Go.,  1  Fed.  Rep  882;  Hopkins  v  Westcott,  6  Blatchf.  64. 

Liability  Wlion  Goods  are  Sliipped  at  Fixed  Yaliuition.~When  the 
fioods  are  transported  at  a  fixed  valuation,  this  will  control  in  any  event. 
Elkins  V.  Transportation  Go.,  81  Pa.  St.  815;  Harvey  v,  Terre  Haute  &  Indi- 
anapolis R.  Go..  74  Mo.  538;  s.  c.  6  Am.  &  Enfr,  R.  R.  Gas.  298;  Gravest?. 
Lake  Shore  &  Mich.  S.  R.  Go. ,  16  Am.  &  Eng.  R.  R.  Gas.  108. 

But  it  has  been  held  that  even  the  transportation  of  goods  at  an  agreed 
valuation,  if  it  can  be  construed  into  a  simple  agreement  limiting  the  lia- 
bility of  the  carrier,  will  have  no  application  when  goods  are  lost  through 
the  carrier's  negligence.    Black  v.  Goodrich  Trans.  Go.,  55  Wise.  819. 
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V. 

Maetze. 
(Advance  Case,  Texas,  February  21,  1885.) 

See  petition  in  suit  against  a  railroad  company  for  failure  to  deliver  part 
of  a  cotton  press,  which  does  not  allege  facts  entitling  plaintiff  to  recover 
for  any  other  damages  than  the  reasonable  cost  of  replacing  the  miflsing 
part,  and  the  fair  rental  value  of  the  press  during  the  delay  in  its  operation, 
caused  by  the  company's  failure,  with  legal  interest  thereon. 

Where  the  goods  are  not  intended  for  sale  in  the  market  of  destinatioii, 
but  to  serve  some  specific  purpose  of  the  owner,  in  the  absence  of  special 
circumstances  making  the  carrier  liable  for  special  loss,  or  the  expense  to 
which  the  owner  is  put  by  the  company's  negligent  delay,  the  measure  of 
damages  is  the  actual  inconvenience  of  the  owner  being  deprived  of  the  use 
of  his  property  during  the  delay.    See  how  this  is  determined. 

To  entitle  the  consignor  to  other  damages  than  are  the  natural  consequence 
of  the  delay,  or  which  could  not  have  been  anticipated  by  the  parties  at  the 
time  of  shipment,  he  must  aver  them  in  his  petition. 

The  |>roviRion  in  a  contract  of  shipment  as  to  notice  of  a  claim  for  dam- 
ages being  given  within  a  specified  time,  or  the  consignor  is  precluded  from 
a  recovery,  while  valid  ana  binding  in  contracts  to  be  partly  performed 
without  the  State,  is  not  valid  nor  binding  where  the  contract  is  to  be 
wholly  performed  within  the  State. 

When  the  company  receives  freight  defectively  addressed,  it  waives  any 
rights  to  plead  such  defect  when  it  fails  to  deliver  same  as  contracted. 

where,  by  reason  of  a  failure  to  deliver  goods  in  a  reasonable  time,  tlie 
consignor  is  compelled  to  and  does  purchase  other  goods,  he  is  not  com- 
pelled to  receive  such  goods  when  ofFered  at  another  time. 

Appeal  from  Austin  county. 
Cheasley  cfe  Haggarty^  for  appellant. 
No  appearance  for  appellee. 
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W1LL8ON,  J. — Appellee  owned  a  steam  cctton  gin,  and  desirm£ 
to  attach  thereto  a  cotton  press,  he  purchased   one  consistiDg  01 
several  pieces,  and  had  the  same  shipped  to  him  from  New  Orleans 
to  Belleville,  a  part  of  the  rente  teing  over  appellant's  line  of 
railway.     Appellant  received  the  freight  at  Houston,  and  trans- 
ported it  to  Its  depot  at  Belleville  without  delay,  except  one  piece 
thereof — a  sill — which  did  not  arrive  at  tlie  depot  with  the  other 
pieces.     On  July  10, 1883,  appellee  demanded  and  received  his 
freight,  with  the  exception  of  said  sill,  the  loss  of  which  was  not 
discovered  until  then,  though  the  freight  had  been  at  the  depot 
since  June  16.    Upon  discovering  the  loss  of  this  piece,  appellee 
immediatelv  notified  appellant's  a^ent  at  Belle viUe,  and  he  atonoe 
Bent  out  a  hne  tracer  in  search  of  it,  and  found  and  had  it  brought 
to  Belleville  September  1,  and  tendered  the  same  to  appellee,  too 
refused  to  receive  it.     On  July  20  appellee  ordered  another  sill 
from  New  Orleans,  which  he  received  on  August  14, 1883,  and  he 
then  started  his  press  to  work.     The  last  sill  is  still  at  appellant's 
depot  at  Belleville,  subject  to  appellee's  order.     Appellee  brought 
this  suit  to  recover  of  appellant  the  value  of  the  lost  sill  ($35\and 
$600  damages  for  delay  in  failing  to  deliver  the  same  witiin  a 
reasonable  time.     He  claims  as  damages  the  profits  on  the  ginning 
of  200  bales  of  cotton  at  three  dollars  per  bale,  which  he  alleges 
he  lost  by  reason  of  the  premises.    No  other  damages  are  alleged  or 
claimed  m  his  petition.     Appellant  excepted  specially  to  the  dam- 
ages claimed  because  the  same  are  uncertain,  remote  and  specula- 
tive, and  because  appellant  was  not  notified  that  it  was  important 
to  appellee  that  the  freight  should  be  forwarded  withont  delay. 
This  exception  was  overruled,  and  upon  trial  bv  jury  there  was  a 
verdict  for  appellee  for  $100,  the  rerUal  vali^oitne  press,  and  for 
$35,  the  value  of  the  sill,  and  judgment  was  rendered  accordingly. 

We  think  the  court  erred  in  overruling  the  above  mentioned 
special  exception  to  appellee's  petition.  No  facts  are  alleged  in 
said  petition  which  entitle  appellee  to  recover  any  other  damages 
than  the  reasonable  cost  of  replacing  the  missing  sill,  and  the  ftir 
rental  value  of  the  press  during  the  delay  in  the  operation  there- 
of, caused  by  the  failure  of  appellant  to  deliver  tlie  sill,  with  legal 
interest  thereon.  Applicable  to  a  case  like  this,  the  ordinary  mea- 
sure of  damages  is  thus  stated :  "  Where  the  goods  are  not  intended 
for  sale  in  the  market  of  destination,  but  are  intended  to  serve 
some  specific  purpose  of  the  owner,  *  *  *  in  the  absence  of 
special  circumstances  which  may  make  the  carrier  liable  for  some 
special  loss,  or  for  the  expense  to  which  the  owner  may  be  pnt  b^ 
his  negligent  delay,  he  could  be  held  liable  only  for  the  inconveni- 
ence to  which  the  owner  had  been  put  by  bein^  deprived  of  the 
use  of  his  property  during  the  term  of  deky,  which  must  be  dete^ 
mined  as  a  question  of  fact  by  the  jury,  by  ascertaining  from  the 
evidence  the  value  of  its  use,  the  criterion  of  which  would  be,  in 
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inoet  cases,  its  rental  yalue  dniing  the  delay ;  or,  in  case  of  an  abso- 
lute refusal  to  transport  according  to  contract,  for  such  time  as 
'would  be  requisite  to  obtain  the  article  by  another  conveyance,  or 
from  some  other  source."  Hutch,  on  Carriers,  Sec.  776 ;  3  Suther- 
land on  Dam.,  215 ;  W.  &  W.'s  Con.  Eep.,  Sees.  206,  814 ;  2  Con. 
Bet).,  Sees.  404,  405. 

Li  order  to  entitle  appellee  to  special  damages,  which  are  not 
the  natural  consequence  of  the  delay,  or  which  could  npt  have 
l>een  reasonably  anticipated  by  the  parties  when  the  shipment  was 
made,  he  must  have  averred  them  in  his  petition.  2  Green,  on , 
Ev.,  Sec.  254;  Sedgw.  on  Dam.,  575 ;  3  Sutherland  on  Dam.,  228 
et  9eq'  2  Con.  Rep.,  Sec.  405. 

Under  the  averments  in  the  petition,  the  damages  claimed  were 
not  recoverable  except  the  $35,  the  alleged  cost  of  replacing  the 
ndssing  sill.  If  appellee  had  alleged  special  damages  by  loss  of 
profits,  and  the  facts  which  would  make  such  damages  recover- 
able, his  claim  therefor  would  be  maintainable,  but  having  failed 
to  do  this,  his  claim  for  such  damages  was  bad,  and  should  have 
been  disallowed  on  special  exception  thereto. 

Appellee  having  claimed  damages  not  allowable  by  law,  having 
failed  to  allege  and  claim  the  rental  value  of  the  property  during 
the  delay,  he  was  not  entitled  to  prove  and  recover  such  rental 
value,  or  any  other  damages  not  claimed  in  his  petition.  It  was 
error,  therefore,  to  admit  the  testimony  offered  by  appellee,  and 
objected  to  by  appellant,  to  prove  the  rental  value,  and  error  for 
the  court  to  submit  to  the  jury,  in  its  charge,  the  rental  value  as 
the  measure  of  damages,  and  the  verdict  and  judgment  for  such 
damages  are  not  warranted  by  the  pleadings.  "  A  judgment  which 
does  not  conform  to  the  pleadings,  but  goes  outside  thereof,  and 
determines  issues  and  grants  rehef  not  presented  or  prayed  for  in 
the  pleadings,  is  erroneous,  and  will  be  set  aside  on  appeal."  W. 
&  W  .'s  Con.  Eep.,  Sees.  131, 195,  514, 581,  871, 875 ;  2  Con.  Rep., 
Sec.  314. 

Appellant,  among  other  defences,  pleaded  that  by  the  terms  of 
the  contract  of  shipment,  it  was  stipulated  tliat  all  damages  for  loss 
of  freight  should  be  considered  as  waived  by  appellee,  if  not  made 
in  writing  to  appellant  within  three  days  after  dehvery  of  the 
freight  to  appellee,  and  that  no  such  demand  had  been  made  by 
appellee.  Tnis  defence  was  specially  excepted  to  by  appellee,  upon 
tke  ground  that  such  a  provision  in  a  contract  of  shipment  is 
not  vaUd  under  the  statute  of  this  State.  The  exception  was  sus- 
tained, and  this  action  of  the  court  is  assigned  as  error.  Bv  our 
statute,  carriers  for  hire  within  this  State  cannot  limit  their  liability 
as  it  exists  at  common  law.  Eev.  Stat.,  Art.  278.  It  has  been  held 
in  the  case  of  the  shipment  of  stock,  that  a  stipulation  in  the  con- 
tract of  diipment,  making  it  a  condition  precedent  to  the  shipper's 
right  to  recover  damages  that  he  should  nrst  give  notice  in  writing 
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of  his  claim  for  damages  to  the  carrier  before  removing  the  stock 
from  the  place  of  delivery,  etc.,  was  a  valid,  legal  and  binding 
condition.  W.  &  W.'s  Con.  Kep.,  Sees.  374,  1260,  1264 ;  G.,  K 
&  S.  A.  R  R.  V.  Harmon,  2  Texas  Law  Review,  216;  T.  &  P.  R. 
R.  V.  Davis,  2  Texas  Law  Review,  179.  But  the  cases  in  wliich  it 
has  been  so  held  were  cases  where  the  contract  of  carriage  was  not 
to  be  wholly  performed  within  the  State,  but  was  to  be  partly  per- 
formed bevond  the  limits  of  this  State.  In  such  cases  the  statute 
does  not  apply.  W.  &  W.'s  Con.  Rep.,  Sees.  335,  1260.  In  the 
case  before  us  the  contract  of  carriage  was  to  be  wholly  performed 
by  appellant  within  this  State,  and,  the  said  stipulation  being  lim- 
itation upon  its  common  law,  liability  as  a  earner  was  within  the 
inhibition  of  the  statute,  and  therefore  not  valid  and  binding. 
Tliere  was  no  error  in  sustaining  appellee's  special  exception  to  said 
plea. 

The  lost  sill  was  marked  with  the  name  of  appellee  when  it  was 
shipped  from  New  Orleans,  but  the  place  of  its  destination  was 
not  marked  upon  it.  It  is  contended  by  appellant  that  the  failure 
to  proi)erly  mark  the  sill  was  contributory  negligence  on  the  part 
of  appellee,  which  bars  his  recovery  in  tins  action.  We  think 
otherwise.  Even  if  it  could  be  held  to  be  appellee's  fault  that  the 
sill  was  not  properly  marked,  still,  the  appellant  cannot  be  heard 
to  complain  thereoi,  because  it  received  the  freight  in  that  condi- 
tion, and  theri»by  waived  any  defect  in  the  manner  in  which  it  was 
marked  or  directed. 

In  view  of  another  trial,  we  will  say  the  rental  value  of  lie 
property  delayed  should  be  estimated  with  reference  to  the  circum- 
stances of  the  case ;  that  is,  it  would  be  proper  to  take  into  con- 
sideration that  there  was  a  gin  adjacent ;  that  it  was  the  season  of 
the  year  for  ginning  cotton ;  the  proximity  or  remoteness  of  other 
gins  and  presses ;  the  amount  oi  cotton  likely  to  be  brought  to 
appellee's  gin,  and  such  other  facts  as  would  aid  in  ascertaining 
the  reasonable  rental  value  of  appellee's  press  during  the  nerioa 
of  the  delay,  had  it  then  been  in  a  condition  to  be  operatea.  b 
proof  of  such  value  the  opinion  of  witnesses  acquainted  with  the 
press,  and  with  the  facts  bearing  upon  the  value  of  its  use,  would 
be  competent  evidence.  1  Su^therland  on  Dam.,  798;  2  Idem-, 
375 ;  3  /^A  /Ai.,  Ill,  112.  If  there  was  a  market  rental  value,  such 
value  would  control,  but  if  there  was  no  market,  the  vjdue  may  be 
liscertained  by  proof  of  such  elements,  or  facts,  aifecting  the  ques- 
tion as  niiiy  exist,  and  by  the  opinions  of  witnesses  properly 
informed  on  the  subject.  2  Sutherland  on  Dam.,  377,  378.  The 
charge  of  the  court  upon  this  subject  is  substantially  correct,  but 
was  not  authorized  by  the  pleadings. 

Appellee  was  not  bound  to  receive  the  sill  when  tendered  to  him 
after  it  had  been  found  and  brought  to  Belleville.  By  reason  of 
the  delay  in  its  delivery  it  had  Income  useless  to  him,  he  having 
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l>een  compelled  to  replace  it  by  another,  and,  detached,  as  it  was, 
f  roni  the  press,  it  was  comparatively  valneless.  He  was  entitled 
to  recover  its  value  at  the  time  and  place  it  should  have  been  deliv- 
ered to  him,  with  interest  thereon.  Hutch,  on  Car.,  Sec.  328 ;  2 
Con.  Eep.,  Sec.  342. 

Because  the  verdict  and  judgment  are  not  warranted  by  the 
pleadings  of  appellee,  the  juagment  is  reversed,  and  the  cause  is 
remanded. 

Reversed  and  remanded. 

Liabilitj  of  Railroad  Company  for  Special  Injuries  Caused  b j  Failure 
to  DeliTer  Goods. — When  a  railroad  company  fails  to  deliver  goods  com- 
mitted to  it  for  transportation,  or  makes  an  undue  delay  in  the  delivery  of 
such  goods,  and  special  circumBtances  render  sucli  loss  or  delay  of  peculiar 
injury  to  the  consignee,  the  company  is  only  liable  for  such  damages  as  it 
might  have  reasonably  foreseen  would  result.  MedwaJ"  v.  N.  Y.  &  Erie  R. 
Co.,  20  Barb.  564;  Yicksburg  &  M.  R.  Co.  v.  Ragsdale.  46  Miss.  458;  Hadley 
V.  Baxendale,  9  Ezch.  849;  Baltimore  &  Ohio  R.  R.  Co.  v,  Humphrey,  9  Am. 
&  £ng.  R.  R,  Cas.  831. 

Notiee  of  Sppeial  Cireumstances. — When  the  carrier  has  notice  of  the 
special  circumstances,  it  is  held  liable  for  such  damages  as  the  said  notice 
has  or  ought  to  have  informed  him  would  ensue.  Gee  v.  Lancashire  & 
Yorkshire  R.  Co.,  6  H.  &  N.  211;  Great  Western  R.  Co.  v.  Redmayne,  L.  R. 
1  C.  P.  829;  Home  v.  Midland  R.  Co.,  L.  R.  8  C.  P.  131;  King  v.  Woodbridge, 
84  Yt  565;  Yicksburg  &  M.  R.  Co.  v.  Ragsdale,  46  Miss.  458;  Priestly  v, 
Korthem  I.  &  C.  R.  Co.,  26  lU.  205;  Illinois  Central  R.  Co.  v,  Cobb,  64  IlL 
128;  Toledo,  W.  &  W.  R.  Co.  v.  Lockhart,  71  111.  627;  Chicago,  B.  &  Q.  B. 
Co.  V.  HaU,  83  lU.  860;  Cunningham  v.  Great  Northern  R.  Co.,  49  L.  T.  N. 
8.  894;  a  O.  16  Am.  &  Eng.  R.  K.  Cas.  254;  Missouri  Pacific  R.  Co.  v.  Nevin, 
16  Am.  &  Eng.  R.  R.  Cas.  252. 

Contraets  and  Expected  Profits.— Where  a  'party  has  actuaUy  entered 
into  a  contract  which  he  is  prevented  from  fulfilling  through  the  railroad 
<x>mpany'B  fault  in  losing  or  delaying  goods,  he  may  recover  damagea. 
Frazer  v.  Smith,  64  HI.  128;  Harvey  v.  Connecticut  &  P.  R.  Co..  124  Mass. 
421;  Priestly  v.  Northern  Indiana  &  C.  R.  Co.,  26  lU.  205;  Chicago,  B.  &  Q. 
R  Co.  V.  Hale,  88  111.  860. 

But  the  loss  of  contemplated  or  expected  contracts  or  profits  is  too  remote 
and  speculative  a  ground  upon  whicn  to  base  a  claim  for  damages.  Wood- 
ger  V,  Great  Western  R.  Co. ,  L.  R.  2.  C.  P.  218;  Penna.  R.  R.  Co.  v,  Titus- 
▼iUe  Plank  Road  Co.,  71  Pa.  St.  850;  Ingledew  v.  Northern  R.  Co.,  7  Gray, 
(Mass.}  86. 

Notice  of  Intention  to  Claim  Damages  for  Loss  of  Goods.— A  clause  in 
a  bill  of  lading  exempting  a  company  from  liability  for  loss  of  goods  unless 
a  claim  for  damages  is  presented  within  a  specified  time  after  the  loss  is 
ordinarily  held  to  be  reasonable  and  valid,  provided  the  specified  time  is  not 
unreasonably  short.  Express  Co.  v,  Caldwell,  21  Wall.  264;  Southern 
Express  Co.  v.  Hunnicutt,  54  Miss.  566;  Weir  v.  Express  Co.,  6  Phila.  856; 
United  States  ESxpress  Co.  v,  Harris,  51  Ind.  127;  Capenart  v.  Seaboard,  eta, 
R.  Co.,  77  N.  C.  855:  Lewis  v.  Great  Western  R.  Co.,  5  H.  &  N.  867. 

But  see  contra  Adams  Express  Co.  v,  Reagan,  29  Ind.  21;  Southern  Express 
Co.  V,  O&perton.  44  Ala.  101. 

Where  an  unreasonably  short  time  is  given  within  which  to  present  the 
claim,  the  clause  is  held  to  be  invalid.  Memphis  R.  Co.  v.  Holloway,  4  L.  & 
Eq.  R.  425;  Browning  v.  L.  I.  R.  Co..  2  Daly,  117. 

Presentation  of  Claim  Before  Withdrawal  of  Goodn.— In  certain  cases 
where  the  injury,  if  any.  is  in  its  nature  patent,  it  has  been  held  that  a  stipu- 
lation is  not  unreasonable  requiring  the  presentation  of  a  claim  for  damages 
before  tiie  goods  are  taken  away.    Qoggm  v.  Kanflas,  etc.,  R.  Co.,  12  E^na. 
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A16;  BiU  V.  EmnsM,  etc.,  R.  Co.,  63  Mo.  814;  Gapenart  v.  Seaboard,  elc,  & 
CJa,  77  N.  a  865. 

Notiee  of  Claim  not  Condition  Precedent.— A  claune  requiring  a  daim 
for  lo8B  or  damage  to  be  pieeented  within  a  speoified  time  after  me  goodi 
are  delivered  has  no  i^puoation  in  a  case  where  there  has  been  no  deuveiy 
of  the  goods.    Porter  v.  Southern  Express  Co.,  4  S.  G.  185. 

Ekich  adansehas  in  some  cases  been  held  not  a  condition  precedent  to 
plaintiff's  right  of  action.  If  relied  on  as  a  defence,  it  most  theraf ore  be  spe- 
eialijsetnp.    Westoott v.  Fargo,  61  N.  Y.  458. 


Atchison,  Topeka  &  Saitta  Fe  Bailboad  Ca 

(Advanoe  Com,  Kansaa,  1884.) 

A  railroad  company  received  merchandise  to  be  transported  to  a  point 
b^ond  its  own  line  of  railroad,  over  its  own  and  other  lines  of  railroad  con- 
necting with  it,  and  gave  to  the  shipper  its  receipt  stating  that  the  mer- 
chandise was  shipped  * '  at  owner's  nsk.**  Hdd,  that  this  receipt  is  a  spedsl 
contract  limiting  the  liability  of  the  carrier,  and  that  such  connecting  lines 
of  railroad  are  entitled  to  the  benefits  of  the  exemption  i^m  liability  speci- 
fied in  it,  and  that  neither  of  the  companies  owning  such  connecting  lineB 
is  liable  for  damages  to  the  merchandise  transported,  unless  it  ia  shown  that 
such  damages  arose  from  the  negligence  of  the  oompan}'  sought  to  b0 
charged. 

On  a  trial  before  the  court  and  a  jury,  if  the  evidence  of  the  plaintiff  tends 
to  sustain  his  cause  of  action,  the  court  should  submit  the  case  to  the  jniy; 
but  if  the  evidence  of  the  plaintiff  fails  to  sustain  the  main  issue,  or  any 
material  issue  in  the  case,  it  is  not  error  in  the  trial  court  to  sustain  a 
demurrer  to  the  evidence. 

Erbob  from  Reno  county. 

James  McKtnstry^  for  plaintiff  in  error. 

A.  A.  Hurd^  for  defendant  in  error. 

HuRD,  J. — The  plaintiflE  below,  the  plaintiff  in  error  here,  com- 
menced this  suit  before  a  justice  of  the  peace  of  Reno  county  t^ 
recover  dams^es  by  breaking  of  stoves,  alleged  to  ha\'e  been  trans- 
ported from  Emporia  to  Hutchinson  by  the  defendant,  as  a  com- 
mon carrier. 

The  bill  of  particulars  is  as  follows : 

"  G.  B.  Ki^  plaintiff  in  the  above  entitled  action,  complainB  of 
the  defendant,  tne  Atchison,  Topeka  &  Santa  Fe  Railroad  Com- 
pany, a  corporation  duly  organized  and  existing  under  the  lava 
of  Kansas  for  that  purpose.  W^hereae,  the  defendant  undertook 
and  aCTced  with  plaintiff  to  carry  from  the  city  of  Emporia  to  the 
city  of  Hutchinson,  in  tlie  State  of  Kansas,  in  the  month  of  May, 
1883,  three  cook  stoves.  Plaintiff  avers  that  defendant  so  care- 
lessly and  negligently  handled  said  stoves  while  in  its  posfleesion 
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BS  to  break  and  damage  them  to  the  damage  of  the  plaintifi  in  the 
sum  of  twenty-five  dollars.  Plaintiff  also  avers  that  the  defendant 
charged  him  for  hauling  said  stoves  the  sum  of  two  dollars  in 
excess  of  the  lesal  rate  and  schedule  rate  of  said  company. 
Wlierefore,  plaintiff  prays  that  he  have  judgment  against  defend- 
ant for  the  sum  of  $27  and  costs  of  suit/' 

On  the  trial  the  justice  of  the  peace  rendered  judgment  in  favor 
of  the  plaintijS  for  twenty-four  dollars  and  costs  of  suit.  The 
defendant  appealed  to  the  district  court  of  Beno  countv,  and  the 
case  was  tried  in  that  court  at  the  January  term,  1884,  before  the 
court  and  a  jury,  and  after  the  plaintiff  had  introduced  his  evid- 
ence and  restea  his  case,  the  defendant  demurred  on  the  ground 
that  the  evidence  does  not  prove  or  tend  to  prove  any  cause  of 
action  against  the  defendant  The  court  sustained  the  demurrei^ 
discharged  the  jury  and  rendered  judgment  against  the  plaintiff 
for  costs.  The  plaintiff  filed  his  motion  for  a  new  trial,  which  was 
overruled,  and  made  his  case  for  the  supreme  court,  which  con- 
tains all  the  evidence  and  proceedings  m  the  court  below,  and 
brings  the  case  to  this  court  by  petition  in  error. 

The  evidence  shows  that  on  April  28th,  1883,  the  Cleveland 
C5o-operative  Stove  Company,  of  St.  Louis,  delivered  on  the  Mis- 
fioun  Pacific  Railway  Company,  in  St.  Louis,  the  stoves  in  Ques- 
tion, to  be  by  it  transported  to  Hutchinson,  Kansas,  and  mere 
delivered  to  plaintiff.  The  railroad  company,  on  delivery  of  the 
stoves,  delivered  to  the  shippers  a  duplicate  receipt,  of  which  the 
following  is  a  copy : 

"  St.  Loins,  April  28th,  1883. 
"  Keceived  from  the  Cleveland  Co-operative  Stove  Company,  St. 
Louis  Branch,  2900  11th  Street,  by  Mo.  Pac.  R.  R.,  the  following 

Sroperty  to  be  delivered  in  like  good  order,  as  addressed,  without 
elay,  at  consignor's  ri^ : 

For  G.  B.  KIFF,  Em., 

HUTOHINSON,  Ej^SAB. 

Articles.  Marks. 

3  Cooking  Stoves,  K. 

4  Stove  Actions,  weight  690  W. 

'  Owner's  risk.' 
^'  This  duplicate  dray  ticket  is  sent  you  as  a  memorandum  by 
which  to  check  off  goods.  If  the  stoves,  bundles,  pieces,  etc.,  do 
not  agree  with  this,  or  the  freight  bill  is  overcharged,  please  return 
to  us  your  freight  bill  at  once,  with  this,  noting  thereon  the 
charges,  and  we  will  attend  to  the  matter  with  pleasure  promptly." 

This  receipt  is  the  only  contract  for  the  transportation  of  the 
stoves  shown  by  the  evidence,  and  under  it  they  were  transported^ 
and  on  their  arrival  in  Hutchinson  were  found  to  be  broken  ana 
damaged.    The  evidence  shows  that  the  stoves  were  carried  by 
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the  Mififioori  Pacific  Railway  Company  over  a  portion  of  its 
line,  and  delivered  to  the  San  Francisco  Kailroad  Company,  which 
carried  them  to  Emporia,  and'there  delivered  them  to  defendant^ 
which  carried  tliem  to  Hutchinson.  Each  of  these  connecting  lines 
of  transportation  is  entitled  to  the  benefit  of  the  special  contract 
between  the  shippers  and  the  Missouri  Pacific  Railway  Company, 
and  either  of  them,  when  sued,  may  claim  the  exemption  of  the 
contract.  Whitworth  et  al.  v.  Erie  Railway  Co.,  87  N.  T.  414: 
s.  o.  6  Am.  &  Eng.  R.  R.  Cas.  349. 

The  plaintiff  in  his  brief  contends  that  "the  record  shows  that 
these  goods  were  shipped  upon  special  contract  termed  by  railroad 
companies  as  '  at  owner's  risk ; '  that  it  is  well  settled  by  the  authori- 
ties cited  in  the  brief  that  such  contracts  do  not  excuse  compa- 
nies for  their  own  negligence."  We  agree  with  this  view  of  the 
law,  which  is  fully  sustained  by  the  decision  of  this  court  C.  B. 
&  St.  J.  R.  Co.  V.  Simpson,  30  Kans.  645. 

The  plaintiff  further  contends  "  that  when  a  risk,  for  which  a 
conmion  carrier  may  be  liable,  is  limited  by  a  special  contract,  the 
burden  of  proof  rests  upon  the  carrier  to  show  not  only  that  the 
cause  of  the  loss  was  within  the  terras  of  the  limitation,  but  also 
upon  its  own  part  that  there  was  no  negligence."     In  this  we  do 
not  agree  with  him.     It  is  well  settled  mat  when  the  liability  of 
the  common  carrier  is  limited  by  a  special  contract,  the  carrier  is 
only  liable  for  losses  and  damages  caused  by  his  own  negligence, 
and  the  burden  of  proving  the  negligence  is  on  the  p«ffty  who 
alleges  it.     Steamboat  Emily  v,  Carney  et  al.,  5  Kas.  645 ;  Ifo. 
Pac.  Rv.  Co.  V.  Haley,  35  Kas.  36 ;  s.  o.  5  Am.  &  Eng.  R.  R.  Cas. 
594 ;  Sherman  and  Kedtield  on  Negligence,  Sec.  13^  Whitworth 
V.  Erie  Railway  Co.,  37  N.  Y.  413 ;  s.  c.  6  Am.  &  Eng.  R  R  Cas. 
349. 

The  plaintiff  charges  in  his  bill  of  particulars  that  the  negligence 
of  the  defendant  caused  the  damages  which  he  seeks  to  recover  in 
this  suit,  and  it  is  incumbent  on  him  to  establish  by  his  evidence 
that  the  negligence  of  the  defendant  alone  caused  the  damage,  and 
unless  he  has  so  shown,  the  judgment  against  him  must  be  ammied 
The  plaintiff  now  contends  that  these  words  in  the  shippers  receipt 
in  evidence,  "to  be  delivered  in  like  ^ood  condition,"  is  an  admis- 
sion by  the  Missouri  Pacific  Railroaa  Company  that  the  stoves 
were  in  good  condition  when  received,  and  the  presumption  was 
they  would  remain  in  the  same  condition  to  their  destination ;  and 
as  they  were  broken  when  they  arrived  there,  the  legal  presump- 
tion is,  that  they  were  broken  through  the  negligence  of  the  car- 
rier.    We  are  of  the  opinion  that  the  words  referred  to  cannot  be 
properly  construed  as  claimed,  and  that  their  real  meaning  ^ 
the  place  found  is,  that  the  stoves  should  be  delivered  in  theTik® 
condition  as  received ;  if  in  good  order,  then  in  the  same  conditioa; 
if  broken  or  damaged,  then  m  like  condition.    This  is  all  of  the 
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evidence  relied  on  by  plaintiff  to  establish  negligence,  and  we 
tbliik  it  does  not  prove  negligence  on  tlie  part  of  the  defendant. 
"WTien  there  is  any  evidence  on  the  trial  that  tends  to  sustain  the 
plaintiff's  eanse  oi  action,  it  is  the  duty  of  the  trial  court  to  sub- 
mit the  case  to  the  jury ;  but  if  there  is  no  such  evidence,  orif  the 
e^dence  fails  to  prove  the  main  or  a  material  issue  in  the  case, 
iJie  trial  court  may  sustain  the  demurrer  to  the  evidence. 

'We  are  unable  to  find  any  evidence  in  the  record  that  shows  or 
tends  to  show  that  the  damages  complained  of  arose  from  the 
n^ligence  of  the  defendant,  or  in  any  manner  to  establish  the 
Haoility  of  the  defendant  for  the  injury  complained  of,  and  there- 
fore affirm  the  judgment. 

CoBstrnction  of  Contract  that  Goods  Shall  be  at  **  Owner's  Risk."^^ 
"Wliere  a  contract  of  transportation  with  a  carrier  provides  that  goods  are 
to  beat  the  "  owner's  risk,"  the  company  is  bound  nevertheless  to  exercise 
raaaonable  care  and  prudence.  The  owner  only  assumes  liability  for  risks 
^vehich  the  exercise  of  such  care  might  be  insufficient  to  prevent.  French  v, 
Buffalo,  etc.,  R.  Co.,  4  Keyes  (N.  Y.),  108;  Wells  v.  Steam  Nav.  Co.,  8  N.  Y. 
875;  NaahvUle,  etc.,  R.  Co.,  v,  Jackson.  6  Heisk.  371;  D'Arc  v,  London,  etc., 
.  R.  Co.,  L.  R.  9C.  P.  826;  Lewis  v.  Great  Western  R.  Co.,  26  W.  R.  121; 
8chie£Felin  v,  Harvey,  6  Johns.  170;  Canfield  eteiL  v,  Baltimore  Sc  Ohio  R 
Co.,  98  N.  T.  682;  s.  C.  16  Am.  &  Eng.  R.  R.  Cas.  162. 

See  Stewart  v.  London  &  N.  W.  R.  Co.,  8  H.  &  C.  185;  Cohen  v.  South 
B.  Co.,  L.  R.  2  Exch.  D.  268. 


Bbakoh  &  PoFB 

V. 

Wilmington  &  Weldon  Baiukoab  Oompant. 

(88  North  Carolina  B^porU,  678.) 

Tlie  transcript  of  a  record  on  appeal  must  showthe  matters  at  issue  in  the 
oase;  they  cannot  be  supplied  by  areferenoe  to  those  in tibe record  of  another 


The  declarations  of  an  agent  in  reference  to  acts  not  within  the  scope  of 
his  agency  are  not  admissible  to  affect  the  principal;  therefore,  in  an  action 
against  a  railroad  company  for  the  penalty  for  deUy  in  shipment  of  local 
freight,  it  was  hdd  error  to  admit  the  declarationB  of  a  station  agent,  to  the 
effect  that  the  company,  during  a  certain  season,  used  most  or  its  cars  In 
transporting  through  fireight— his  agency  being  unoonneoted  with  the 
through  freight  buonees. 

The  clause  in  a  bill  of  lading  that  the  goods  will  be  shipped  <'at  the  con- 
venience of  the  company,"  willnot  proteetlt  fromliability  for  an  unreasonable 
delay. 

Orra.  AonoN  tried  at  Fall  Term,  1882,  of  Halifax  Superior 
Court. 
The  defendant  appealed. 
Mullen  <&  MooTBy  for  plaintifEs. 
OaOmg  dk  WMtaker  and  Day  db  ZoQAocffery  for  def oidanl 
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Smith,  C.  J. — ^The  plaintiflfe,  on  December  28,  1881,  delivered 
to  the  defendant's  agent  at  the  depot  of  the  company,  m  Endeld, 
twenty  bales  of  lint  cotton  for  transportation  over  its  road  and  a 
connecting  line,  consigned  to  commission  merchants  in  Norfolk, 
Virginia,  and  they  remained  in  the  defendant's  warehouse  until 
the  7th  of  January,  1882,  before  being  sent  off  in  the  company's  care. 

The  bill  of  lading  or  receipt  given  to  the  plaintiffs,  at  the  time 
of  the  deposit  with  the  agent,  contains  a  clause  that  the  cotton  is 
received  "  for  transportation  at  company's  convenience,"  and  this 
was  accepted  by  the  plaintiffs. 

The  action  is  to  recover  the  penalty  given  by  the  act  of  1874- 
75,  Ch.  240,  Sec.  2,  for  alloviang  freight  received  for  sliipment  to 
remain  unshipped  for  more  than  five  days,  unless  a  contrary  agree- 
ment be  entered  into,  and  the  defence  set  up  in  the  answer  is,  that 
"as  soon  as  the  defendant  could  provide  the  necessary  cars,  the  said 
cotton  was  forwarded  to  the  consignees,  and  that  owing  to  lie 
large  amount  of  cotton  and  other  freight  delivered  to  tlie  defend- 
ant for  transportation  at  that  season,  it  was  impossible  to  ship  the 
cotton  at  an  earlier  date." 

The  record  states  that  all  the  issues,  not  setting  them  out,  were 
found  by  the  jury  in  favor  of  the  plaintiffs,  and  this  defect  the 
counsel  undertake  to  supply  by  a  written  agreement,  signed  by 
both,  that  the  issues  were  the  same  as  those  in  the  recora  of  the 
appeal  in  Bell  v.  W.  &  W.  Railroad  Co.,  at  this  term,  except  as  to 
tne  number  of  days  in  the  third  issue.  We  cannot  recognize 
this  method  of  amending  the  record,  requiring  the  court  to 
look  into  the  transcript  of  another  case  to  obtain  the  informa- 
tion necessary  in  deciding  the  appeal  in  this.  That  counsel 
by  consent  are  permitted  to  do,  and  then  the  record  is  itself 
corrected. 

We  must,  therefore,  consider  the  issues  submitted  to  the  juiy  to 
be  such  as  arise  upon  and  are  eliminated  from  the  pleadings,  apd 
among  them  that  raised  in  the  concluding  paragraph  of  the  answer, 
alleging  in  excuse  the  inability  of  the  oefendant  to  provide  can 
for  transportation  sooner. 

To  combat  the  defence,  resting  upon  a  loose  and  imperfect 
statement  of  facts  in  explanation  and  excuse  for  the  delay,  one  of 
the  plaintiffs  was  examined  on  their  behalf,  and  permitted,  after 
objection,  to  testify  to  a  declaration  made  by  the  company's  agent, 
after  the  goods  had  been  forwarded,  in  which  the  agent  said,  "they 
were  not  shipped  sooner  than  they  were  because  the  company 
used  most  of  its  cars  during  that  penod  (from  December  2S,  1881, 
to  January  7,  1882)  to  transport  through  freight,  which  it  pre- 
ferred to  local  freight."  It  was  shown,  before  the  declaration  was 
introduced,  and  in  support  of  the  objection  to  its  admission,  that 
the  agent's  authority  extended  to  reeeiying  and  forwarding  freight 
at  that  station ;  to  tiie  loading  and  imloa&aig  of  can ;  to  ue  deuT- 
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eiy  of  freight  received,  and  collecting  charges  for  transportation ; 
and  to  conveying  information  to  other  agents  of  the  company  of 
the  need  of  more  cars.  The  agency  was  unconnected  with  through 
freight.  To  the  reception  of  the  proof  of  the  agent's  declarations 
the  defendant  excepted. 

The  substantial  controversy  between  the  parties,  shown  upon 
the  pleading  is  as  to  matters  of  excuse  sufficient,  upon  a  fair  and 
reasonable  interpretation  of  the  statute,  to  relieve  the  carrier  com- 
pany  from  the  penalty  imposed,  as  explained  in  the  recent  case  of 
Whitehead  v,  K.  R.  Co.,  87  N.  C.  255 ;  s.  c,  9  Am.  &  Eng.  K 
R  Cas.  168,  and  the  evidence,  if  competent,  was  pertinent  and 
material  to  the  inquiry.  That  it  was  inadmissible,  is  expressly 
decided  in  Smith  v.  R.  R  Co.,  68  N.  C.  107,  in  which  the  rule  is 
thus  stated  by  Eodman,  J. :  "  What  an  agent  says  in  the  course  of 
doin^  an  act  m  the  scope  of  his  agency,  characterizing  or  qualify- 
ing tne  act,  is  admissible  as  part  of  the  res  gestm.  But  if  his 
Tight  to  act  in  the  particular  matter  in  question  has  ceasea,  his 
declarations  are  mere  hearsay^  which  do  not  affect  the  principal^ 

The  clause  in  the  receipt  assenting  to  the  conveyance  of  the 
goods  at  the  convenience  of  the  company,  cannot  be  permitted  to 
protect  the  company  from  liability  lor  an  unreasonable  detention 
of  the  goods  in  their  warehouse,  nor  from  the  forfeiture  incurred 
thereby.  It  would  be  against  public  policy  to  allow  common  car- 
riers to  free  themselves  from  this  common  law  obligation,  by  a 
stipulation  that  they  should  consult  their  own  convenience  about 
the  time  of  carriage  of  goods  entrusted  to  their  custody  for  that 
purpose. 

There  is  error^  and  there  must  be  a  venire  de  novo. 

Error. 

Venire  de  no^oo. 

MisaouBi  Paoifio  Bailroab  Co. 

'0. 
TOBK. 

(^1X19100  Cans,  Texas,  FAnwry  88, 1886.) 

Where  a  party  Bues  for  money  shipped  in  baggage,  and  also  for  baggage 
lost  in  trarmtu,,  and  the  allegations  of  his  petition  are  sufficient  to  warrant 
a  recovery  for  the  money  lost,  the  fact  that  he  did  not  recover  for  the 
money  and  the  value  of  the  goods  lost  was  not  within  the  juriediction  of 
the  court,  is  no  ground  for  sustaining  a  plea  to  the  jurisdiction. 

Where  goods  are  shipped  as  freight,  the  shijiper  shall  use  no  fraud  or  arti- 
fice to  deceive  the  earner,  whereby  his  risk  is  increased  or  his  care  and  vigi- 
lance lessened.  If  there  be  such  fraud  or  concealment  the  carrier  is  relieved 
from  liability.  There  is  a  distinction  with  regard  to  mon^  carried  as  part 
<Mf  freight  and  when  carried  as  part  of  baggage. 

Appeal  from  Harris  county. 

Baker ^  BoUs  db  Baker,  for  appellant. 

T.  JS,  Conn,  for  appellee. 
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White,  P.  J. — Appellee  concedes  that  the  statement  of  the 
nature  and  result  of  the  suit,  as  made  in  the  brief  of  appellant,  iB 
substantially  correct.     It  is  as  follows,  viz. : 

"In  October,  1882,  appellee  with  his  family,  consisting  of  his 
wife  and  nine  children,  '  and  one  at  the  breast,'  were  immigrants 
to  this  State  from  Van  Buren  county,  in  the  State  of  Tennessee. 
He  boudtt  railroad  tickets  at  McMinville,  Tenn. ;  from  thence  to 
Round  flock,  Texas,  and  which  were  recognized  and  honored  on 
appellant's  road  from  Little  Eock  to  Hound,  Kock.  He  had  as 
baggage  three  trunks  and  four  large  boxes,  for  which  he  had 
baggage  checks  to  Hound  Rock. 

"  Appellee  did  not  stop  at  Round  Rock,  the  place  of  his  destina- 
tion, and  to  which  his  baggage  was  checked,  but  continued  on  to 
Austin.  The  next  day  he  returned  to  Taylor,  and  delivered  his 
baggage  checks  to  the  baggage-master  at  Taylor,  who  give  him  a 
receipt  for  them,  and  he  went  from  thence  to  Belton,  Texas,  and 
very  soon  afterward  received  at  that  place  all  his  baggage  except 
one  trunk,  which  contained  ten  bed  quilts  valued  at  $8  ^ch,  $80 ; 
two  coverlets  valued  at  $10  each,  $20 ;  two  counterpanes  valued  at 
$6  each,  $12 ;  two  sheets  valued  at  $2 ;  one  handsaw  valued  at 
$1.50 ;  one  memorandum  book  containing  in  United  States  currency 
$400. 

"  For  these  articles,  or  their  value,  he  sues.  He  did  not  present 
his  checks  or  demand  his  baggage  at  Round  Rock,  nor  was  it  at 
Taylor  when  he  delivered  his  checks  to  the  baggage-master  at  that 
station.  He  had  retained  out  of  the  trunk,  in  money,  about  $600j 
which  was  sufficient  for  his  expenses  to  Belton.  He  filed  suit  May 
28,  1884. 

"  1.  Appellant  pleaded  to  the  jurisdiction  of  the  court  on  the 
ground  tnat  the  money  sued  for,  not  being  bagga^,  was  included 
and  sued  for  fraudulently,  for  the  purpose  of  giving  the  County 
Court  jurisdiction.. 
"2.  General  denial. 

"  3.  That  the  money  sued  for  was  not  necessary  to  the  comfort 
or  convenience  of  appellee  and  his  family  as  travelers  or  passen- 
gers ;  that  appellee  nad  no  notice  that  it  was  packed  as  baggage, 
and  if  lost,  it  was  not  through  the  negligence  of  the  carrier. 

"  The  court  reduced  to  writing  separatelv  its  finding  of  fa^^ 
and  conclusions  of  law,  which  win  be  found  on  pages  21  to  27  of 
transcript.  The  finding  of  facts  and  value  of  goods  sued  for  were 
in  substance  as  herein  Mst  stated.  The  court  found  that  the  quilts, 
coverlets,  sheets  and  counterpanes  were  reasonable  baggage,  but 
that  it  was  not  made  known  to  appellee  that  the  $400  was  packed 
with  those  articles  as  bagjgage ;  that  appellee  had  on  his  pereo^ 
$600  after  buying  his  tiSkets,  which  was  sufficient  to  meet  all  hiB 
demands  on  tne  trip,  and  then  rendered  judgment  for  appellee  f of 
$115.  the  value  of  the  quiltSi  counteipaoeB,  sheets  and  coverlet^ 
and  tor  oosts  of  snif 
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Before  filing  the  answer  appellant  had  filed  a  demurrer  to  the 
petition  because  want  of  jurisdiction  was  apparent  from  the  face 
of  the  same,  in  that  it  showed  no  liability  of  appellant  as  a  com- 
mon carrier  for  the  money  sued  for  as  part  of  the  baggage,  and 
that,  eliminating  the  item  of  money  sued  for  from  the  sum  claimed, 
the  balance — the  value  of  the  household  goods  lost — was  not  suffi- 
cient to  give  the  court  jurisdiction.  A  plea  to  the  jurisdiction 
w^as  also  interposed,  emoodying,  as  we  have  seen,  the  same 
proposition. 

With  regard  to  the  money  claimed  to  have  been  lost,  the  allega- 
tion in  plamtiffs  petition  was  "  that  in  October,  1883,  plaintiff  was 
informed,  and  believed,  that  pickpockets  and  thieves  frequented 
the  depots  and  great  lines  of  railways  operated  by  defendants, 
over  which,  with  nis  family,  plaintiff  was  to  be  carried,  and  against 
'whose  pernicious  operations  the  defendant  had  not  provided  ade- 
quate protection  for  passengers ;  that  by  reason  of  which  facts  it 
became  and  was  advisable  for  plaintiff  to  carry  in  his  baggage 
such  sum  of  money  as  might  be  neceasa/r^y  to  provide  for  the  safety 
and  comfort  of  his  family  according  to  their  circumstances  in  life, 
in  case  of  emergency,  on  so  long  a  journey ;  that  from  McMinn- 
ville,  in  Tennessee,  to  Austin,  in  Texas,  was  about  2,000  miles ; 
that  $400  was  not  au  unreasonable  nor  unusual  amount  of  money 
to  carry  with  a  family  of  nine  persons  on  such  a  journey  as  was 
undertaken  by  plaintiff  on  said  25th  day  of  October,  1882,  all  of 
which  defendant  well  knew,  or  by  due  diligence  might  have 
known,"  etc. 

Where  goods  are  shipped  dAfreight^  the  rule  is  that  the  shipper 
shall  use  no  fraud  or  artifice  to  deceive  the  carrier,  whereby  nis 
risk  is  increased  or  his  care  and  vigilance  may  be  lessened.  And 
if  there  is  any  such  fraud  or  concealment,  it  will  exempt  the  car- 
rier from  responsibility  under  the  contract;  or,  more  properly 
speaking,  it  will  make  the  contract  a  nullity.  Story  on  Bailments, 
Sec.  565 ;  2  Con.  Rep. ;  "Willson,  Sec.  74,  319.  But  there  is  a  dis- 
tinction made  in  the  rules  obtaining  with  regard  to  money  when 
earned  as  a  part  of  freight  and  when  carried  as  part  of  hctggage. 
What  may  legitimately  be  considered  as  baggage  depends  "  to  a 
great  extent  upon  the  circumstances  of  each  inoividual  case ;  upon 
tne  length  of  the  journey,  the  purpose  for  which  it  is  made,  the 
position  in  life  and  occupation  of  tne  traveler,  the  mode  of  con- 
veyance and  the  character  of  country  through  which  he  intends  to 
pass.  ♦  *  *  Anything  may  be  carried  as  personal  baggage 
which  passengers  usually  carry  for  their  personal  use,  comfort, 
instruction  or  amusement,  having  regard  to  the  circumstances 
above  enumerated.'^  Thomp.  on  Uarriers  of  Pass.,  p.  510 ;  W.  & 
W.'fl  Con.  Rep.,  Sec.  1266,  Sees.  614,  616.  To  subject  common 
carriers  to  damages  for  the  loss  of  personal  baggage  oi  a  passenger, 
it  must  strictly  be  baggage ;  that  is,  such  articles  of  necessity  and 
18  A.  ft  E.  R.  CaB.— 40. 
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personal  convenience  as  are  usually  carried  by  travelers-  Pardee 
u  Drew,  25  Wend.,  458.  It  seems,  however,  that  a  common  car- 
rier is  liable  for  money  in  a  trunk  not  exceeding  an  amount  ordi- 
narily carried  for  traveling  expenses.  Orange  County  Bank  «?. 
Brown,  9  Wend.,  85 ;  W.  &  W.'s  Con.  Kep.,  Sec  615. 

We  are  of  the  opinion  that  the  allegations  of  plaintiff,  with 
reference  to  the  money  claimed  to  be  lost,  were  sufficiently  explicit 
under  the  rules  governing  the  right  to  recover  such  as  baggage, 
and  that  tlio  court  did  not  err  in  overruling  defendant's  demurrer, 
or  special  exception  to  that  portion  of  the  petition. 

Tlie  second  assignment  of  error  is  that  the  court  should  have 
rendered  judgment  for  appellant  on  its  plea  to  the  jurisdiction, 
beciiuse  tl'ie  proof,  as  well  as  the  petition,  shows  no  liability  a^  a 
<'ommon  carrier  for  the  money,  and  that  the  value  of  the  goods 
claimed  was  insufficient  to  give  the  court  jurisdiction,  wherefore 
the  money  could  and  must  have  been  claimed  only  to  confer  juris- 
diction. It  is  insisted  that  because  the  proof  shows  that  appellee 
had  on  his  person  a  sum  of  money  amply  sufficient  to  defray  the 
necessary  expenses  of  the  trip  beyond  that  claimed  to  have  been 
in  the  trunk,  therefore  the  claim  for  the  latter  sum  was  improper 
and  illegal,  and  must  have  l>eeii  made  only  to  make  out  the  juris- 
diction of  the  county  court,  and  that,  such  being  the  case,  the 
court,  on  the  evidence,  should  have  sustained  the  plea  of  jurisdio- 
tion.  In  support  of  the  position  we  are  cited  to  King  v,  Watson, 
2  Con.  Kei).,  Willson,  Sec.  235. 

The  ca^es  are  not  analogous.  We  have  seen  that  the  petition  in 
this  ca^^e  did  state  a  cause  of  action  for  the  money,  and  the  money 
alone  (8^^^0),  without  the  goods,  would  have  conferred  jurisdiction. 
That  plaintiff  failed  to  recover  his  $400  is  not  evidence  of  an 
attempted  or  intended  fraud  upon  the  jurisdiction.  Notwith- 
standing his  failure  to  recover,  he  might  have  believed,  and  hon- 
estly so,  that  he  was  entitled  to  recover  the  $400.  Whether  he 
was  or  not,  was  a  question  of  fact  to  be  determined  from  the  cir- 
cumstances of  the  case  by  the  jury  or  court  trying  it  We  do 
not  think  that  the  court  erred  in  refusing  to  enter  judgment  for 
defendant  on  the  plea  of  jurisdiction. 

But  it  is  insisted  that  the  household  goods  in  the  trunk  were 
not  *'  bago;aore "  within  the  usual  and  legal  signification  of  the 
term ;  that  they  were  intended  for  use  at  the  end  of  the  journey, 
and  there  was  no  testimony  tending  to  show  that  anything  con- 
tained in  the  lost  trunk  was  intended  for  the  personal  comfort  and 
convenience  of  the  plaintiff  or  any  of  his  family  on  the  trip.  Thifl 
was  a  question  of  fact  to  be  determined  by  the  court  passing  upon 
it  as  a  jury  would  have  done,  and  we  cannot  say  that  the  conrt, 
iinder  the  circiunstances,  erred  in  holding  that  the  articles  were 
baggage.  Many  circumstances  might  have  happened  on  the  trip 
ivhicli  would  have  rendered  each  and  all  of  the  articles  necmuj 
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to  the  conyenience  and  comfort  of  plaintiff  and  his  family,  or 
passengers  generally  on  the  route  of  such  a  trip.  W.  &  W.'s  Con. 
Kep^  Sec.  614 ;  2  Con.  Eep.,  Willson,  Sec.  33. 

We  do  not  believe  that  any  reversible  error  has  been  committed 
in  the  trial  of  this  case  in  the  court  below,  and  the  judgment  is 
therefore  affirmed. 

Affirmed. 

Consii^nor  is  Bound  Not  to  Deoeire  Carrier  as  to  Talne  of  Goods.— 

The  general  principle  is  well  settled  that  a  person  transmitting  goods 
by  a  railroad  company  is  bound  to  use  no  fraud  or  artifice  to  conceal  from 
the  Hg^'nts  of  the  company  the  true  value  thereof.  McCance  v.  London 
&  N.  W.  R.  Co..  7  H.  &  N.  477:  Great  Northern  R.  Co.  v.  Shepherd,  14  Eng. 
U  &  Eq.  367;  Reef  v,  Rapp,  3  W.  &  S.  21;  Orange  Co.  Bank  v.  Brown,  0 
Wend.  116;  St.  John  v.  Express  Co.,  1  Woods  673;  Cove  v.  Hasley,  19  Pa. 
St.  243;  Everett  v.  Southern  Express  Co.,  46  Ga.  308;  Houston  &  T.  C.  R.  Co. 
V.  Burke,  9  Am.  &  Eng.  R.  R.  Cas.  59;  Texas  Express  Co.  v.  Scott.,  16  Am. 
Sc  Eng.  R  R.  Cas.  Ill;  Graves  v.  Lake  Shore  &  M.  S  R.  Co.,  16  Am.  &  Eng. 
R.  R  Cas.  108. 

Liability  of  Gompunj for  Money  Transported  as  Baggage.— When  a pa8> 
senger  carries  money  in  his  trunk  as  part  of  his  baggage,  and  the  same  is  lost, 
the  railroad  company  is  only  responsible  for  such  a  sum  as  is  reasonable  to 
meet  ordinary  current  traveling  expenses.  Merrill  v.  Grinnell,  80  N.  Y.  594; 
Grant V.  Newton,  1 E  D.  Smith,  95;  Whitmore  v,  steamer  *<  Caroline,"  20  Mo. 
518;  Jordan  V.  Fall  River  R.  Co.,  5  Cush.  69;  Diinlap  v.  International  Steiun- 
boat  Co.,  98  Mass.  371;  Dibble  v.  Brown,  12  Ga.  217;  Davis  v.  Michigan,  etc., 
.  R.  Co.,  22  111.  278;  Orange  Co.  Bank  v.  Brown,  9  Wend.  85;  Hickox  v.  Nan- 
g^tuck  R.  Co.,  81  Conn.  281;  Hutchings  v.  Western,  etc.,  R.  Co.,  25  Gft.  61; 
Phelps  V.  London,  etc.,  R.  Co.,  19  C.  B.  (N.  S.)  321;  Butcher  v,  London,  etc., 
R.  Co.,  16  .C.  B.  18;  Illinois,  etc.,  R.  R.  Co.  v.  Copeland,  24  IlL  882;  Cincin- 
nati, etc.,  R.  Co.  V.  Marcus,  38  111.  219;  Weed  v,  Saratoga,  etc.,  R.  Co.,  19 
Wend.  534.    • 

Some  cases  go  so  far  as  to  hold  that  even  a  small  sum  to  meet  current 
traveling  exp*^nses  is  not  bagraige.  Davis  v.  Michigan,  etc.,  R.  Co.,  22  DL 
278;  Grant  v.  Newton,  1  E.  D.  Smith,  95. 

A  complete  list  of  the  authorities  as  to  what  is  and  what  is  not  properly 
included  within  the  term  ''baggage"  will  be  found  in  Texas  &  H.  C.  R.  Co. 
V.  Cappi^  16  Am.  &  Eng.  R.  R.  Cas.  128. 


Denvieb,  South  Park  &  Paoifio  Bailboad  Compaett 

V. 
BOBEBTS. 

(6  Cfokfrado  BeportB,  888.) 

As  railway  companies  have  made  their  checks  evidence  in  regard  to  the 
delivery  of  baggage,  the  possession  of  such  check  is  evidence  against  the 
company  of  the  receipt  of  the  baggage. 

Appeal  from  Ooraity  Court  of  Chaffee  coimly. 
The  case  is  sUited  in  the  opinion. 
Henry  C.  DiUoftj  for  appellant. 

Bbok,  J. — This  was  an  action  brought  originally  bef<»re  a  justice 
of  the  peace  of  Alpine  prednot^  in  Chaffee  oounty)  by  Boborts, 
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the  appellee,  against  the  Denver,  South  Park  &  Pacific  Eailivjad 
Oompanj,  for  the  value  of  a  trunk  and  its  contents  claimed  to 
have  been  delivered  by  the  plaintiff  to  the  defendant,  at  the  Union 
depot,  in  Denver,  to  be  shipped  to  Buena  Vista,  in  Chaffee  county. 

The  evidence  clearly  establishes  the  undertaking  of  the  defend- 
ant to  transport  plaintiff  and  his  baggage  to  Buena  Vista,     Plain- 
tiff arrived  by  Kansas  Pacific  Railroad  at  the  Union  depot  in 
Denver,  from  Chicago,  April  7,  1880.     He  held  a  through  check 
for  his  trunk,  and  saw  it  unloaded  from  the  baggage  car  of  the 
train  upon  which  he  arrived.     He  immediately  purchased  a  ticket 
over  defendant's  road  to  Buena  Vista ;  surrendered  his  duplicate 
check  to  defendant's  baggage  agent,  receiving  in  return  check 
609,  mentioned  by  the  witnesses.    These  facts  are  evidence  that  the 
defendant  received  plaintiff's  trunk,  and  agreed  to  transport  both 
him  and  his  trunk  to  Buena  Vista.     Upon  his  arrival  at  the  latter 
place,  he  presented  his  check  and  was  offered  a  zinc  trank  instead 
of  his  own,  which  was  a  russet  trunk.     Add  to  this  the  further 
fact,  that  the  zinc  trunk  was  immediately  returned  to  Denver  by 
defendant  and  surrendered  to  a  passenger,  who,  as  defendants 
baggage  agent  testified,  "  held  a  Hannibal  &  St.  Jo.  check  for  it, 
and  who  proved  ownership  and  took  it  away,"  and  the  conclusion 
necessarily  is  that  defendant's  agent  in  Denver,  after  receiving  the 
plaintiff's  trunk,  and  stripping  off  the  Chicago  check,  by  mistake 
checked  for  him  the  wrong  trunk  to  Buena  Vista.    'Both  the 
law  and  the  evidence  are  with  the  plaintiflE.     Bedfield  on  OarrierB, 
71,  73.     The  judgment  is  affirmed. 

Affirmed. 

BBigf^ajge  Cheeks.— The  holding  of  a  check  for  ba«Kage  bv  a  party  ooimti- 
iXLtea  prima  facie  evidence  on  his  part  that  he  has  deliverea  baggage  to  the 
carrier  for  transportation.  Davis  v.  Mich.  S.  &  N.  Ind.  R.  Go.,^  EL  278; 
Atchison,  T.  &  S.  T.  R.  Co.  v.  Brewer,  20  Kans.  669;  LouiaviUe  &  N.  R.  Co. 
V.  Weaver,  9  Lea  (Tenn.)  88. 

But  the  preeumption  is  oxdj  prima  fade  and  is  capable  of  being  rebattedL 
Chicago,  etc.,  R.  R.  Co.  v.  Clayton,  78  IlL  616;  Lake  Shore  &  M.  a  B.  Co. 
V.  Lassen,  1  N.  Bradw.  (IlL)  659. 

But  a  check  is  a  mere  token  and  does  not  in  itself  constitute  a  contract  of 
carriage.  Isaacaon  v.  New  York  Central  H.  R.  R.  Co.,  16  Am.  &  Eng.  B. 
B.  Gas.  188.  

Gulf,  Oolobado  &  Saiita  Fb  B.  Oo. 

V. 

Clark  et  al. 
(Advance  Case,  Teaxu,  Jan.  14, 1886.) 

In  Texas,  on  anappealto  the  county  court  from  the  jndgmient  of  a  jiurtzM 
of  the  peace,  the  jndge  may  deliver  a  chaige  to  the  jury. 

A  consignee  is  not  bound  to  receive  his  freight  at  any  other  than  the  po&it 
of  destination.  He  may  do  so,  however,  and  relieve  the  carrier  from  liA* 
bility.  An  action  will  lie  a^iainst  a  carrier  for  non-deliveiy  of  property  si 
its  destination,  though  partially  injured,  and  that  by  the  act  of  Godu 
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Where  there  is  evidence  adduced  showing  a  tender  of  freight  at  a  place 
other  than  the  proper  destination,  the  question  of  tender  is  one  of  law^  and 
the  court  is  not  required  to  submit  that  issue  to  the  jury. 

Where  there  is  no  evidence  adduced  as  to  the  value  of  the  uac  of  ^oods 
lost  bj  a  carrier,  and  the  requested  charge  also  embodies  a  rule  restricting 
and  limiting  the  right  of  the  plaintiff  to  recover  the  value  of  the  goods  with- 
out explainmg  how  such  value  is  to  be  ascertained,  the  charge  was  correctly 
refused. 

The  measure  of  damages  for  t)ie  loss  of  goods  is  their  fair  market  value  at 
the  point  of  destination,  with  legal  interest  thereon  from  the  date  when 
they  should  have  been  delivOTed.  The  rule  does  not  apply  where  the  eoods 
ate  old.  In  such  case  the  particular  value  of  the  goods  to  the  owner  forms 
the  measure  of  damages. 

The  mere  failure  of  a  consignor  to  inform  the  carrier  of  the  value  of  ^^oods 
is  not  per  se  such  fraud  as  will  discharge  the  carrier.  The  consignor  is  not 
bound  to  disclose  the  value  of  the  goods  miless  asked. 

Appeal  from  Washington  county. 
Sea/rcy  cfe  Bryan^  for  appellant. 
R.  S.  TarveTy  for  appellees. 

White,  P.  J. — This  suit  was  filed  January  24,  1884,  in  the 
Justice's  Court,  in  Washington  county,  by  Ada  Clark  against  the 
Gulf,  Colorado  &  Santa  Fe  Railroad  Company,  to  recover  the  sum 
of  $150,  as  actual  damages  for  certain  articles  of  bedding,  cloth- 
ing, etc.,  alleged  by  plaintiff  to  have  been  shipped  by  her  over 
defendant's  road  and  lost ;  and  for  the  further  sum  of  forty-five 
dollars  alleged  to  be  the  reasonable  value  of  the  use  or  rent  of  the 
same.  On  April  25,  1884,  the  case  was  tried  in  the  justice's  court, 
when  the  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  the 
sum  of  ninety-eight  dollars.  The  defendant  appealed  from  the 
judgment  in  the  justice's  court  to  the  county  court  of  Washington 
county.  On  May  10,  1884,  the  case  was  tried  by  a  jury  in  the 
county  court,  and  resulted  in  a  iudgment  for  the  plaintiff  for  the 
sum  of  sixty  dollars.  From  this  judgment  defendant  prosecutes 
this  appeal. 

The  only  error  relied  upon  by  appellant  for  a  reversal  of  the 
judgment  is  the  action  of  the  lower  court  in  refusing  to  give,  in 
the  charge  to  the  jury,  the  following  instructions  asked  by  the 
defendant,  viz. : 

J^irst — K  the  jury  believe,  from  the  evidence,  that  the  bundle 
offered  by  the  defendant  to  the  plaintiff  is  the  same  or  a  part 
of  the  same  bedding  shipped  by  the  plaintiff  over  the  defendant's 
road  at  the  time  claimed,  then  the  plaintiff  is  bound  to  accept  the 
articles  tendered  her,  and  can  only  recover  for  damages  done  said 
bedding,  and  for  articles  lost — ^if  any  -v^ere  lost — ^and  what  damage 
the  plaintiff  may  have  sustained  by  reason  of  the  detention  of  said 
bedaing  offered  to  be  returned. 

Seeond — The  plaintiff  cannot  recover  for  the  use  of  the  articles 
absolutely  lost,  ii  any  were  lost,  but  the  value  of  the  articles  is  the 
sole  measure  of  damages. 
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Third — ^The  plaintifE  cannot  recover  the  value  of  the  articlee  of 
clothing  said  to  nave  been  lost,  she  having  shipped  the  same  in  a 
bundle  as  bedding,  and  not  notified  the  defendant  that  the  bundle 
contained  anrthis^  but  bedding. 

Fourth — ^The  measure  of  damage,  if  the  plaintiff  has  shown  that 
ahe  has  sustained  damage,  is  the  reasonable  market  value  of  the 
articles  lost  at  the  time  they  were  lost,  with  eight  per  cent,  from 
the  date  of  their  loss,  and  the  reasonable  value  of  the  articles 
detained  and  offered  to  be  returned,  if  any. 

Fifth — ^The  jury  are  the  exclusive  judges  of  the  weight  of  the 
testimony  and  credibility  of  the  witnesses. 

On  these  charges  the  judges  made  the  following  endonBement: 
"  Kef  used  because  not  bielieved  to  be  the  law,  and  oecause  this  is 
an  appeal  case  from  a  justice  of  the  peace  court,  in  which  case 
the  county  judge  is  not  required  to  ^ve  a  charge  to  the  jury. 
The  rules  of  practice,  as  applied  by  a  justice  of  the  peace,  being 
also  the  rules  of  practice  in  the  county  court  in  the  trial  de  novo, 

No  charge  whatever  was  given  the  jury  in  the  case.  We  will 
examine  the  reasons  given  by  the  court  for  refusing  defendant's 
instructions. 

Two  reasons  are  given.  First,  because  the  instructions  are  not 
law ;  second,  because  in  appeal  cases  from  justices  to  the  county 
court  on  the  trial  de  novoy  the  county  judge  is  not  required  to  give 
a  charge  to  the  jury. 

"We  will  examine  this  last  ground  of  refusal  first.  In  support 
of  this  ground  the  learned  judge  says  the  rules  of  practice  pro- 
vided for  a  justice's  court  are  the  rules  which  govern  in  the  county 
court  in  the  trial  de  novo  on  appeal.  Is  this  proposition  correct? 
If  so,  then  the  reason  is  sound,  oecause  it  is  expressly  provided  by 
statute  "  that  the  mode  of  proceeding  on  trial  (in  justice's  court) 
before  the  jury  shall  be  the  same  so  far  as  applicable,  as  is  pre- 
scribed by  the  district  and  county  courts,  in  the  chapters  relating 
thereto,  except  that  the  justice  Qnall  not  deliver  any  charge  to  the 
juiT."     (Rev.  Stats.,  Art.  1608.) 

This  inhibition,  in  our  opinion,  however,  applies  alone  to  cases 
on  trial  in  the  justice's  court,  and  many  good  reasons  might  be 
assigned  in  support  of  it,  as  thus  Hmitea,  which  we  will  not  now 
stop  to  consider.  This  rule  is  limited  in  terms  by  the  statute  to 
the  justice,  and  does  not  apply  to  cases  pending  in  the  coun^ 
court,  whether  they  originate  in  or  are  taken  there  by  appeal 
After  a  cause  reaches  the  county  court  on  appeal  from  the  iustice^s 
court,  it  is  to  be  tried  de  novo  on  the  merits,  just  as  though  it  had 
originated  in  that  court.  The  practice,'  in  so  far  as  the  court  is 
concerned,  is  the  same.  Parties,  it  is  true,  are  not  allowed  nor 
permitted  to  plead  in  such  cases  new  causes  of  action,  or  defences 
which  were  not  pleaded  by  them  in  the  justice's  court  (W.  &  V.'b 
Oon.  Bep.y  Sec.  239)^  but  mdependently  of  this  restriction  as  to 
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pleading,  the  trial  is  had  as  though  the  cause  had  originated  in  the 
county  court.  In  the  county  court,  with  regard  to  the  charge, 
the  same  practice  is  applicable  as  prescribed  for  the  district  court. 
(Eev.  Stats.  Chap.  12.) 

After  the  argument  the  judge  may,  if  he  deems  it  necessary, 
deliver  a  charge  in  writing  to  the  lury  on  the  law  of  the  case. 
Bev.  Stats.,  Arts.  1316, 1317.  Whetner  a  charge  is  delivered  by 
the  judge  of  his  own  motion,  or  not,  either  party  may  present 

Secial  mstructions,  which,  if  they  are  refused,  constitute  a  part 
the  record  of  the  cause,  and  are  subject  to  revision  for  error 
without  the  necessity  of  taking  any  bill  oi  exception  thereto.  Rev. 
Btats.,  Arts.  1319, 1320. 

It  follows,  from  the  views  we  have  expressed,  that  the  second 
reason  assigned  by  the  court  for  the  refusal  of  defendant's 
requested  instructions  was  incorrect  and  not  good  in  law.  "We 
oome,  then,  to  consider  the  only  other  question ;  that  is,  were  the 
instructions  applicable  to  the  facts,  and  did  they  enunciate  correct 
principles  of  law? 

It  is  shown  by  the  evidence  in  the  case  that  the  goods  claimed 
to  have  been  lost  were  shipped  by  appellee  from  Brenham  to  a 
point  on  the  road  called  Quary,  and  consisted  of  a  bundle  of  bed- 
oing,  and  articles  of  clothing  in  the  bundle  of  bedding ;  that  the 
railroad  agent  had  no  notice  that  the  bundle  contained  clothing, 
but  shipped  it  solely  as  bedding ;  that  about  three  weeks  before 
trial  another  agent  of  defendant  found  the  bundle  of  bedding  at 
a  station  called  Gay  Hill,  a  short  distance  from  Quary,  and  that 
he  tendered  the  same  to  plaintiff,  and  she  refused  to  receive  it 
because  she  said  it  was  not  her  property ;  that  is,  not  one  of  the 
bundles  shipped  by  her  over  defendant's  road. 

Defendant  had  pleaded  this  tender  of  the  goods  to  plaintiff,  and 
upon  this  plea,  and  the  above  evidence  to  sustain  it,  defendant's 
first  special  instruction  is  evidently  predicated.  A  valid  tender  is 
not  established  by  the  evidence.  Even  admitting  that  the  bundle 
tendered  plaintin  by  defendant's  agent  at  Gay  Hill  wiis  her  prop- 
erty, she  was  not  bound  to  accept  and  receive  it  at  that  point,  and 
she  could  not  have  been  con'cluded  by  a  tender  at  any  point  other 
than  Quary,  the  point  of  destination.  The  consignee  is  entitled 
to  receive  nis  goods  at  the  place  where  the  carrier  uodertook  and 
bound  himseli  to  deliver  them,  and  is  under  no  obligation  to  seek, 
demand  or  receive  them  elsewhere.  H.  &  T.  C.  K.  R.  Co.  v. 
Adams,  49  Tex.  748.  "  An  action  will  lie  against  a  common  car- 
rier for  the  non-delivery  of  property  at  its  destination,  although 
partially  injured,  and  that  by  the  act  of  God."  H.  &  T.  C.  R.  JK. 
Co.  V.  Ham,  44  Tex.  628.  "  It  may  be  stated  generally  that  every 
delivery  must  be  made  to  the  right  person  at  a  reasonable  time,  at 
the  proper  place,  and  in  a  proper  manner.  These  are  all  requisites 
of  a  vaud  deUveiy  except  in  so  far  as  a  compliance  with  them 
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may  be  waived  by  the  party  entitled  to  the  goods.  If  tendered 
to  tlie  proper  person  at  an  nnreaaonable  time,  at  an  improper 
place,  or  in  an  improper  manner,  he  may  still  accept  the  goods, 
and  by  so  doing  he  of  conrse  waives  all  oojections  wnich  he  might 
have  urged  against  their  acceptance  under  the  circumstances,  and 
acquits  the  carrier  of  all  further  liability.  But  if  he  refuse  to 
receive  them  for  any  of  these  reasons,  and  it  should  turn  out  that 
the  carrier  was  in  Lault,  such  tender  will  not  relieve  him  from  his 
responsibility  for  the  safety  of  the  goods."  Hutchinson  on  Carriers, 
Sec.  340. 

Defendant  having  failed  to  establish  a  tender  valid  in  law,  the 
court  was  not  bound  to  charge  the  jury  upon  a  state  of  case  not 
made  by  the  evidence,  and,  therefore,  did  not  err  in  refusing  the 
first  special  requested  instruction.  For  the  same  reason  the  second 
requested  instruction  was  properly  refused,  because  there  was  in 
the  first  place  no  evidence  adduced  of  the  value  of  t/ie  me  of  the 
articles  lost,  aud   in  the  second  place  the  instruction   limits  and 
restricts  the  right  of  plaintiff  to  recover  the  value  of  the  articles, 
without  explaining  how  the  value  was  to  be  ascertained,  as  the 
sole  measure  of  damages  for  the  loss.     As  to  some  of  the  facts, 
this  case  is  not  unlike  the  Missouri  Pacific  Eailroad  Co.  v.  Hewitt, 
in  which  it  is  said  :  "  The  measure  of  damages  in  this  suit  is  the 
fair  market  value  at  the  point  of  destination  of  the  goods  lost, 
with  legal  interest  thereon  from  the  date  when  the  goods  should 
have  been  delivered."     2  Con.  Rep.,  Willson,  Sec.  273,  citing  W. 
&  W.'s  Con.  Eep.,  Sees.  (\7,  206,  207-  1254;  and  Fowler  -».  Daven- 
port, 21  Tex.  647. 

The  rule  as  to  the  measure  of  damages  in  quite  a  similar  case, 
and  where  the  articles  lost  were  second-hand  clothing,  etc.,  is  thus 
stated  by  Willie,  C.  J.,  in  I.  &  G.  N.  R.  E.  Co.  v.  Nicholson,  3 
Texas  Law  Review,  334.  He  says :  "  In  fact,  the  lost  articles 
seemed  to  be  of  such  a  character,  viz.,  second-hand  furniture, 
books  and  table  furniture,  which  had  been  used  by  the  plaintiff, 
that  they  could  not  be  said  to  have  to  him  a  value  at  one  place 
different  from  what  they  possessed  at  another.  He  could  hardly 
have  supplied  himself  in  the  market  with  goods  in  the  same  con- 
dition, and  m  exactly  suited  to  his  purposes,  as  were  those  of  which 
he  had  been  deprived.  As  compensation  for  the  actual  loss  is  the 
fundamental  principle  upon  which  this  measure  of  damages  rests, 
it  would  seem  that  the  value  of  the  goods  to  their  owner  would 
furnish  the  proper  rule  upon  which  he  should  recover.  Not  any 
fanciful  price  that  he  might,  for  special  reasons,  place  upon  them, 
nor  on  the  other  hand  the  amount  for  which  he  could  sell  them  to 
others,  but  the  actual  loss  in  money  he  would  sustain  by  being 
deprived  of  articles  so  specially  adapted  to  the  use  of  himself  ana 
family."  *****"  There  can  be  no  general  rule  laid 
down  as  to  the  value  of  second- hand  goods,  as  compared  to  the 


OASKIEKS — DELIVEBY  AT  DESTINATION — MEASURE  OF  DAMAGES.    633 

Talue  of  those  that  are  new,  and  any  attempted  rule  on  that  sub- 
ject would  but  tend  to  confuse  the  jury,  or  cause  them  to  find  upon 
a  different  state  of  facts  from  that  presented  to  them." 

If  it  had  been  otherwise  correct,  still,  as  to  the  measure  of  dam- 
ages, the  second  instmction  was  too  general,  and  not  sufficiently 
full  or  explicit.  It  was  defective  in  both  the  particulars  we  h^ve 
pointed  out,  and  the  court  did  not  err  in  refusmg  to  give  it.  A 
oill  of  exceptions  wjis  reserved  by  defendant  to  the  action  of  the 
court  in  permitting  plaintiff,  over  defendant's  objections,  to  prove 
the  value  of  certain  articles  of  clothing  claimed  to  have  been 
wrapped  up  in  the  lost  bundle  of  bedding,  the  objection  being 
that  the  bundle  was  shipped  as  bedding,  and  bedding  did  not 
include  clothing,  etc.  Defendant's  third  special  instruction,  which 
was  refused,  also  presented  this  same  question.  In  support  of  the 
position  or  principle  embodied  in  this  instruction,  we  are  cited  bv 
appellant  to  the  Texas  Express  Co.  v,  Scott,  16  Am.  &  Eng.  R.  IC. 
Gas.  111.  If  it  had  been  shown  that  the  goods  or  clothing  had 
been  fraudulently  wrapped  by  plaintiff  in  the  bedding  for  the 
purpose  of  concealing  their  value,  then  indeed  such  fraud  would 
operate  to  discharge  the  carrier  from  liability.  The  evidence  here 
fails  to  disclose  any  imposition  or  fraud  on  the  part  of  appellee. 
•*  A  mere  failure  on  the  part  of  the  shipper  to  inform  the  carrier 
of  the  value  of  the  goods  shipped  would  not  per  ne  be  such  fraud 
as  would  discharge  the  carrier."  *  *  *  « The  party  who 
sends  the  goods  is  not  bound  to  disclose  their  value  unless  he  is 
asked."  Texas  Express  Co.  v.  Scott,  supra;  Hutchinson  on 
Carriers,  Sees.  439,  MO. 

The  court  did  not  err  either  in  admitting  the  evidence  com- 
plained of  or  in  refusing  the  third  instruction  with  regard  to  it, 
because  the  testimony  utterly  fails  to  show  any  fraud,  deceit,  or 
imposition,  or  concealment  practiced  by  appellee  in  the  mode  she 
adopted  for  the  shipment  of  these  articles  of  second-hand  clothing. 

The  rule  ajs  to  wnat  is  the  proper  measure  of  damage  in  this 
case  has  already  been  stated  in  the  quotation  above  made  from  the 
case  of  I.  &  (t.  N.  E.  R.  Co.  v.  Nicholson,  and  it  will  readily  be 
seen  that  defendant's  fourth  instruction  is  not  in  harmony  with 
that  rule,  because  the  instruction  declares  that  reasonable  ina/rket 
valvs  of  the  articles  lost,  at  the  time  they  were  lost,  the  proper 
measure,  and  that  is  not  the  rule  as  enunciated  by  the  Supreme 
Court.  As  to  the  fifth,  whilst  a  correct  proposition  of  law,  its 
refusal  was  not  reversible  error,  especially  when  embodied  in  a 
number  of  charges,  none  of  which  were  correct. 

We  have  been  unable  to  discover  that  any  material  reversible 
error  was  committed  in  this  case  by  the  trial  court,  and  the 
judgment  is  therefore  affirmed. 

Affirmed. 

Damages  for  No]i*]>eliTerj  of  Good8.-rWheii  goods  are  lost  by  the  rail- 
road company  and  are  never  delivered  at  their  destination,  the  ordinary 
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meamre  of  damages  is  the  market  value  of  the  goods  at  the  point  of  desti- 
nation lees  the  freight  Chapman  v.  Ry.  Co.,  36  Wise.  295;  Whitner  v,  Br. 
Co.,  27  Wise.  327;  Perkins  v.  By.  Co.,  47  Me.  878;  O'Hanion  v.  By.  Co.,  6  B. 
&  S.  484;  Northern  Trans.  Co.  v.  Modary,  66  lU.  283;  Hackett  v.  RaihtMid, 
86  N.  H.  890;  Sturgess  v.  Bissell,  46  N.  Y.  462;  Holden  v.  New  York  Central 
R.  Co.,  54  N.  Y.  662;  Michigan,  S.  &  N.  Ind.  R.  Co.  v.  Caster.  18  Ind.  164; 
EvansviUe,  etc.,  B.  B..  Co.  r.  Montgomery,  0  Am.  &  Eng.  B.  R.  Gas.  125; 
Baltimore  &  Ohio  B.  Co.  v.  Humphrey,  9  Am.  &Eng.  R.  B.  Cas.  381;  Texas, 
etc.,  B.  B.  Co.  V.  Ferguson,  9  Am.  &  Eng.  B.  B.  Cas.  895;  Louisrille  Sc  N. 
R.  Co.  V.  Mason,  16  Am.  &  Eng.  R.  R.  Cas.  241. 

Shipper  of  Loads  Not  Bouid  to  Disclose  Yalne.— A  party  shippinp^  goods 
by  a  railroad  company  is  not  bound  to  disclose  their  value  unless  be  isasked 
80  to  do.  In  the  absence  of  improper  means  or  artifices  to  conceal  the  value 
of  the  goods,  mere  sUence  upon  his  part  does  not  amount  to  fraud.  Qorfaam 
MTg  Co.  V.  Eaigo,  45  How.  Pr.  90;  Lebeau  v.  Qeneml  Steam  Nav.  Co.,  L.  B. 
8  C.  P.  88;  Phifiips  v.  Earl,  8  Pick.  182;  Southern  Express  Co.  v.  Crook,  44 
Ala.  468;  Sewall  v,  Allen,  6  Wend.  349;  Hollister  v.  Newlin,  19  Wend.  284; 
Cimiden  &  Amboy  B.  Co.  v,  Baldauf,  16  Pa.  St.  67;  Texas  Express  Co.  v. 
Scott,  16  Am.  &  Eng.  B,  B.  Cas.  Ill;  Adams  ExpressCa  v.  Boskowiti^  16 
Am.  &  E^.  B.  B.  Cas.  102. 


South  &  North  Alabama  R.  B.  Oa 

V. 

"Wood. 

(72  Alabama  Separts,  451.) 

When  a  quantity  of  com  is  delivered  to  a  railroad  oompaay  for  traniporti- 
tion,  the  oonsignee  having  bought  it  and  paid  the  freight  on  it,  he  is  the 

g roper  party  to  sue  for  its  non-deliverv,  and  not  the  oonsi^or  ^m  whom 
e  bought  it ;  but  the  evidence  as  to  these  facts  being  conflicting,  the  ques- 
tion is  properly  submitted  to  the  decision  of  the  jury. 

In  an  action  against  a  railroad  company  as  a  common  carrier  for  a  fail- 
ura  to  deliver  goods  received  for  transportation,  the  measure  of  damages  is 
the  value  of  the  goods  at  the  place  of  destination. 

In  an  action  against  a  railroad  company  as  a  common  carrier  to  recover 
damages  for  its  railureto  deliver  a  quantity  of  com,  received  by  it  for  trans- 
portation from  one  intermediate  station  to  another,  about  eighty  miles 
apart,  the  value  of  the  corn  at  the  place  of  delivery  to  the  railroad,  at  the 
time  of  its  delivery,  is  re  evant  and  competent  evidence  on  the  questioa  of 
its  value  at  the  point  of  destination. 

The  statementis  contained  in  a  bill  of  exceptions,  reserved  on  a  former 
trial,  are  not  competent  evidence  to  contradict  the  testimony  of  a  witnesi 
on  a  subsequent  triiJ. 

Appeal  from  the  Circuit  Court  of  Blount. 

This  action  was  brought  by  Edmund  A.  TVood  against  the 
appellant,  a  domestic  corporation,  to  recover  damages  for  its  fail- 
ure to  deliver  a  certain  quantity  of  com,  delivered  to  the  defend- 
ant, as  a  common  carrier,  at  Bangor,  a  station  on  its  road  near 
Blountsville,  to  be  delivered  to  L.  K.  Moss,  at  Jemison,  another 
station  about  eighty  miles  distant.  The  action  was  commenced 
before  a  justice,  on  July  12,  1876,  and  was  removed  into  the  cuv 
cult  court  by  appeal  at  the  instance  of  the  defendant.  The  case 
has  been  before  this  court  on  two  former  appeals,  and  may  te 
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found  reported  in  66  Ala.  167,  and  71  Ala.  215.  On  the  last  trial, 
as  shown  by  the  bill  of  exceptions  in  the  present  record,  numerous 
exceptions  were  reserved  by  the  defendant,  on  which  assignments 
of  error  are  founded,  eighteen  in  number;  but  the  points 
decided  by  this  court  render  it  unnecessary  to  state  the  facts  in 
detail 

Samvuel  F.  Bice  and  J.  W.  Inzer ^  for  appellant. 

HorniiU  cfe  Dickfi/nson^  contra. 

Stone,  J. — The  present  is  an  action  against  the  railroad  com- 
pany for  an  aUeged  failure  to  safely  transport  and  deliver  com 
placed  in  car  at  one  of  defendant's  depots,  and  consigned,  not  to 
a  regular  de])ot,  but  to  a  siding  which  was  not  a  depot,  and  at 
which  the  railroad  company  kept  no  agent ;  the  distance  to  be 
transported  being  about  eignty  miles.  The  contract  was,  that  the 
railroad  would  transport  a  car-load  of  com  in  the  shuck ;  and  to 
this  end,  the  company  placed  one  of  its  cars  at  the  depot  of  ship- 
ment to  receive  tne  com.  When  the  loading  was  completed,  the 
car  was  locked  by  the  railroad's  agent ;  and  Mter  it  was  placed  on 
the  siding  at  the  destination,  it  was  unlocked  by  one  of  the  rail-* 
road's  employ^  at  the  request  of  the  consignee.  It  is  alleged 
that  about  one-fourth  of  the  com  was  lost  in  the  transit.  The 
complaint  consists  of  a  single  count  for  the  non-delivery  of  the 
corn.  This  case  has  been  twice  before  in  this  court  (9  Am.  Sc 
Eng.  R  R  Gas.  419;  16  Am.  <fe  Eng.  R  R  Oas.  247);  but 
the  points  decided  on  those  appeals  are  not  directly  presented  in 
this. 

One  question  raised  by  the  defence  in  this  case  is,  that  Wood, 
the  plaintiff,  was  not  the  owner  of  the  com  when  the  action  was 
brought,  but  that  Moss  was,  and  should  have  been  the  plaintiff. 
The  testimony  on  this  question  is  not  very  clear,  and  appears  to 
be  somewhat  confused.  The  bill  of  exceptions  states  that  it  con- 
tains all  the  evidence.  One  part  of  the  testimony  is  emphatic, 
that  Wood  sold  to  Moss  300  bushels  of  corn,  to  be  delivered  at 
Bangor  in  Blount  county ;  and  some  of  the  witnesses  testify  that 

auantity  was  delivered  m  car  at  Bangor.  Moss  testifies  he  paid 
le  freight  on  the  car-load  of  com,  and  had  it  consigned  to  him  at 
Smith's  mill  siding.  If  this  be  the  true  and  full  version  of  the 
transaction,  then  the  com  became  the  property  of  Moss,  when  it 
was  delivered  in  car  at  Bangor  ;  and  ii  this  be  so,  and  if  there  are 
no  qualifying  facts  in  the  transaction,  then  Moss  alone  could  sue 
for  the  failure  to  deliver ;  for  the  corn  was  his,  and  the  contract 
of  affreightment  was  with  him.  But  there  is  testimony  not  easily 
reconcilS[)le  with  this.  Wood,  the  plaintiff,  testified  that  the  com, 
for  which  this  action  was  brought,  was  his  property  at  and  before 
the  commencement  of  this  suit ;  and  Moss  testified  that  he  had  no 
interest  in  the  suit,  nor  in  the  com  sued  for.    This  seeming  dis- 
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mony  ought  to  have  been  admitted,  as  shedding  some  light  on  the 
question.  They  rely  on  Foster  v.  Kodgers,  27  Ala.  602;  and  Ward 
V.  Reynolds,  32  Ala.  384,  in  support  of  their  views.  The  first  of 
those  cases  cites  no  authority  in  support  of  it,  and  the  last  cites 
only  the  first.  The  first  arose  on  the  value,  and  comparative  value 
of  certain  grades  of  cotton.  The  cotton  was  sold  by  sample  in 
Alabama ;  and  testimony  was  received  of  the  comparative  value 
in  New  Orleans,  to  whicn  place  it  had  been  shipped.  This  court, 
in  declaring  the  evidence  admissible,  stated,  among  other  things, 
that  the  evidence  showed  "  that  the  relative  value  of  the  two 
cottons  was  the  same  in  Montgomery  and  at  New  Orleans."  The 
value  of  cotton,  all  over  the  country,  is  regulated  by  the  price  at 
New  York,  or  Liverpool ;  and,  making  allowance  for  transporta- 
tion and  its  incidents,  the  price  of  any  given  grade  at  one  place 
is  substantially  the  price  at  all  others. 

In  Ward  v.  Eeynolds,  the  question  arose  on  the  value  of  a 
slave,  at  that  time  a  species  of  property,  and  probably  of  uniform 
value  throughout  the  State.  I  doubt  the  soundness  of  both 
decisions ;  and  even  if  sound,  I  think  the  principle  should  not  be 
extended  to  such  a  commodity  as  com,  or  any  other  -article  of 
commerce  of  such  vaijing  and  fluctuating  value. 

The  bill  of  exceptions  taken  on  the  former  trial,  oflEered  as 
evidence  to  contradict  what  some  of  the  witnesses  testified  to  on 
the  last  trial,  was  rightfully  rejected.  It  was  not  a  document  or 
writing  made  by  the  witness,  nor  submitted  to  him  for  correction. 
It  was  not  evidence  for  such  a  purpose,  even  if  a  proper  predicate 
had  been  laid.    2  Brick.  Dig.  548,  Sees.  117, 118. 

Paragraph  numbered  2  oi  the  charge  given  by  the  court  of  its 
own  motion  is  not  reconcilable  with  tne  views  expressed  above ; 
and  charges  numbered  2,  3,  7,  10,  11,  14,  asked  by  defendant, 
should  eaich  have  been  given.  Charges  numbered  1,  4,  8, 12, 13. 
are,  some  of  them,  involved,  and  others  argumentative,  ana 
should  not  have  been  given.  Charges  5  ana  6  were  rightly 
refused. 

Beversed  and  remanded. 

General  Refereiioe.~Both  of  the  queBtions  touohed  on  in  the  principal 
case,  viz.,  the  narty  to  sue  in  case  of  Ices  of  goods  bya  common  carrier  and 
the  measure  ot  damu^ee  recoverable,  will  be  lound  to  be  fully  oapsidered  in 
tiM  note  to  Denver,  South  Burk  &  Fac  B.  Go.  i;.  Frame,  iftfra. 


Dehvxb,  South  Pabk  &  PAamo  R.  R.  Ckx 

V. 

Frame. 

(6  CMorado  BeporU,  889.) 

Special  property  in  goods  may^  under  the  Code,  enaUe  a  party  to  sue  ill 
his  own  name  as  in  replevin  or  trover.    Where  the  entire  property  is  in  Urn 
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consignor,  he  Is  the  proper  party  to  sue;  where  the  entire  property  is  in  the 
oonsignee,  the  latter  sues ;  when  both  are  interested,  one  as  general,  the 
other  as  a  special  owner,  either  may  sue.  A  recovery  in  such  action,  prop- 
erly instituted,  will  be  a  bar  to  any  subsequent  action  against  the  same 
defendant  at  the  suit  of  another  party  having  either  a  general  or  spedal 
property  in  the  goods. 

In  case  of  loss  of  goods  for  which  a  carrier  becomes  liable.  thegenenJ  rule 
is,  that  the  measure  of  damages  is  the  yalue  of  the  goods  an  the  point  of  des- 
tination ;  but  thA  rule  is  more  especially  applicable  to  goods  shipped  for  sale 
in  the  oidinary  course*  of  commercial  traffic,  .-md  not  to  household  goods  and 
wearing  apparel  in  une.  In  Buch  cases  the  measure  of  damages  is  a  mattef 
of  law  to  be  decided  by  the  court. 

Appeal  from  Cotiiity  Court  of  Chaffee  county. 
The  facts  are  suffieientiv  stated  in  the  opinion. 
H,  C,  Dillon^  for  appellant. 
Elhwortk  dh  Ya/naMa^  for  appellee. 

Stone,  J. — Appellee  sued  the  appellant  company  to  recover  for 
the  loss  of  a  box  and  contents  delivered  to  the  company  for  ship- 
ment over  their  railroad  to  Buena  Vista.  Appellee  in  testifyina; 
described  each  article  contained  in  the  box  from  a  list  produced, 
and  stated  their  value  separately.  The  goods  consisted  of 
articles  of  wearing  apparel  for  himself  and  wife,  bedding,  table- 
ware, cooking  utensils  and  some  carpenter  tools.  Witness  stated 
the  cost  price,  ten  months  previously,  amounting  to  $372.50,  and 
deducted  $72.50  "  for  wear  and  tear." 

Upon  cross-examination  the  appellee  stated  that  certain  of  the 
goods,  which  he  specified  in  detail,  belonged  to  his  wife  as  her 
individual  property. 

Appellant  thereupon  moved  to  strike  out  all  evidence  of  the 
loss  and  value  of  such  goods  as  were  admitted  by  appellee  to  be 
the  separate  property  of  his  wife.  The  motion  was  overruled, 
and  this  is  made  tlie  ground  of  the  first  error  assigned. 

Counsel  for  appellant  contends  that  since  the  Code  requires  that 
all  suits  shall  be  prosecuted  in  the  name  of  "  the  real  party  in 
interest,"  and  since  our  statute  confers  upon  married  women  the 
right  to  sue  in  respect  to  their  separate  property  the  same  a*  if 
they  were  sole,  no  right  of  action  accruea  to  the  appellant  in  this 
case  respecting  tlie  goods  which  were  owned  by  his  wife. 

This  contention  cannot  avail  the  appellant  as  a  defence  to  the 
action.  The  appellee  had  a  special  property  in  the  goods  and  a 
beneficial  interest  in  the  recovery  therefor,  which  gave  him  a 
right  to  sue  in  his  own  name  the  same  as  in  actions  of  replevin 
for  the  possession,  or  in  trover  upon  a  conversion- 

In  this  class  of  cases  an  agent  or  bailee  may  sue  where  he  hafl  a 
«  special  propertv  in  the  goods  or  a  beneficial  interest  therein. 
Angell  on  Camers,  Sec.  492. 

To  the  extent  of  this  interest  the  appellee  was  a  real  party  in 
interest. 

Besides,  the  bill  of  lading  in  evidencQ  showB  that  the  goocb^^^^ 
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ahipped  by  appellee  in  his  own  name,  that  he  paid  the  freight 
tterefor,  and  tnat  the  box  was  to  be  delivered  to  nira  at  the  point 
of  destination.  He  waa  therefore  both  consignor  and  consignee, 
and  appellant,  having  dealt  with  him  as  the  rightfnl  custodian, 
cannot  be  heard  to  say  that  he  is  not  entitled  to  sue  on  a  breach 
of  the  contract. 

Mr.  Angell,  in  treating  of  the  proper  parties  to  sue,  as  between 
consignor  and  consignee  on  a  contract  of  carriage,  lays  down  the 
following  summary  of  the  law  in  such  cases :  Firsts  where  the 
entire  property  is  m  the  consignor,  he  is  the  proper  party  to  sue. 
Second^  where  the  entire  property  is  in  the  consignee,  the  latter 
sues.  Thirdy  where  both  are  interested,  one  as  general,  the  other 
as  a  special  owner,  then  either  may  sue.  AngelTon  Carriers,  Sec. 
496. 

And  a  recovery  in  such  action,  properly  instituted,  will  be  a 
"bar  to  any  subsequent  action  against  the  same  defendant  at  the 
suit  of  another  party  having  eitner  a  general  or  special  property  in 
the  goods.     Kedfield  on  Carriers,  Sec.  321. 

In  such  cases,  "whichever  first  obtains  damages,  it  is  a  full 
satisfaction."  Angell  on  Carriers,  Sec.  493  ;  G.  W.  E.  R.  Co.  v. 
McComas,  33  111.  185. 

Where  the  consignor  ships  on  a  special  agreement  that  he  pays 
freight,  it  is  no  answer  in  a  suit  by  nim  that  he  is  not  the  owner. 
Angell  on  Carriers,  Sec.  600. 

The  carrier,  as  agent  for  the  consignor  from  whom  it  receives 
the  property  for  shipment,  is  not  at  liberty  to  dispute  the  title  of 
such  consignor  in  an  action  brought  by  him.  G.  W.  R.  R.  Co. 
V.  McComas,  supra. 

The  second  and  third  assignments  are  based  upon  the  same 
ground,  substantially,  as  the  first,  and  are  suflBiciently  answered  by 
what  we  have  thereon  announced.  The  questions  presented  by 
the  other  assignments  of  errors  arise  upon  tne  rulings  of  the  court 
allowing  certain  questions  to  be  answered  by  a  witness  and  in 
disallowing  others. 

One  Jonsen  was  called  by  appellant  as  an  ^'  expert "  to  testify 
as  to  the  value  of  the  lost  gooas.  He  stated  that  he  was  '*  a  dealer 
in  furniture  and  second-hand  household  goods  "  in  Buena  Vista, 
and  knew  the  value  of  such  goods  at  that  point  in  June,  the 
month  in  which  the  goods  in  question  were  sliipped.  The  wit- 
ness was  then  asked  the  following  question :  "  Supposing  the 
overcoat  mentioned  in  this  list  by  the  plaintiff  to  have  oeen  made 
of  good  woolen  stuff,  bought  new  ten  months  ago  at  a  cost  of 
fifteen  dollars,  and  to  have  received  the  most  earful  usage  since 
that  time  that  a  laboring  man  bestows  upon  such  goods,  what 
would  be  its  value  in  the  market  at  Buena  Vista  in  June  last  ?" 
An  objection  to  this  question  was  sustained  by  the  court,  and  this 
roling  is  made  the  ground  pf  the  fourth  asaignmeut  of  error. 


y 
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Althongh  of  little  importance,  confiidering  that  the  trial  vas  t» 
the  court  without  the  intervention  of  a  jury,  we  think  that  the 
ruling  of  the  court  was  not  improper. 

The  statement  of  the  witness,  tnat  he  was  a  dealer  in  "  furniture 
and  second-hand  household  goods,"  was  no  evidence  that  he  knew 
anything  more  about  the  value  of  clothing  tlian  the  court  who  was 
trying  the  case.  More  than  this,  there  was  no  evidence  that  there 
was  any  "  market "  or  "  market  value  "  whatever  at  Buena  Vista 
for  the  property  in  question. 

In  case  of  loss  of  goods  for  which  a  carrier  becomes  liable,  the 
general  rule  is,  that  the  measure  of  damage  is  the  value  of  the 
goods  at  the  point  of  destination.     Sedgwick  on  Meas.  Dam.  356. 

But  this  general  rule  is  not  applicaole  in  every  case,  and  to 
every  class  and  S])ecie8  of  personal  property.  The  rule  is  more 
especially  applied  to  goods  sliipped  for  sale  in  the  ordinary  course 
of  commercial  traffic,  where  a  profit  is  expected  to  be  realized  from 
sale*at  the  point  of  destination,  over  the  cost  price  at  place  oi 
shipment. 

As  to  certain  other  goods,  such  as  wearing  apparel  in  use,  and 
certain  articles  of  household  goods  and  furniture,  kept  for  personal 
use  and  not  for  sale,  while  they  have  a  real  intrinsic  value  to  the 
owner,  they  may  have  little  or  no  market  value  whatever  at  the 
point  of  destination ;  they  are  not  shipped  as  marketable  goods. 
The  market  value  of  many  such  articles  depends  on  style  and 
fashion,  irrespective  of  actual  value  for  use.  In  some  cases  the 
owner  may  not  be  able  to  replace  them  in  any  market.  In  such 
cases  the  value  is  to  be  properly  fixed  by  considerations  of  cost  and 
of  actual  worth  at  the  time  of  the  loss,  without  reference  to  what 
they  could  be  sold  for  in  a  particular  market,  or  hawked  off  for 
by  a  second-hand  dealer,  where  they  happened  to  be  unladed. 

The  following  question  was  then  asked  the  witness :  "  Please 
look  at  the  list  of  goods  and  examine  the  description  and  character 
of  the  same  as  mentioned  in  the  list ;  and  supposing  those  goods, 
as  testified  by  the  plaintiff,  to  have  been  purchased  ten  montha 
ago  at  the  prices  mentioned  in  that  list,  and  supposing  them  to  have 
received  the  best  of  care  which  a  laboring  man  in  their  use  could 
bestow  upon  them,  what  depreciation  in  value  would  they  have 
sustained  at  the  end  of  that  time  ? " 

The  question  was  objected  to  by  appellee,  and  the  objectioii 
overruled.  The  witness  answered :  "  Tney  would  have  depredated 
at  least  fifty  per  cent,  in  value." 

The  appellant  then  "offered  to  prove  by  expert  testimony" 
of  this  witness,  "  that  the  goods  mentioned  by  the  plaintiff  oomd 
not  possibly  have  been  packed  into  a  box  of  the  dimensions  sworn 
to  by  the  plaintiff ; "  and  appellant  further  "  offered  to  prove  by 
expert  testimony  that  the  articles  claimed  by  plaintiff  to  nave  been 
packed  in  that  box  would  have  weighed  at  least  400  ponndsiastead 
of  200  pounds^  as  shown  by  the  shipping  bilL" 
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Both  these  oflEers  were  objected  to  by  appellee  and  the  objec- 
tions sustained,  and  the  error  predicated  thereon  constitutes  the 
fifth  and  sixth  assignments. 

The  testimony  offered  was  wholly  incompetent.  Without  an 
inspection  of  the  box  and  the  articles  themselves,  or  knowledge  of 
the  size  and  weight  of  each,  such  an  opinion  could  have  had  no  value 
or  weight  whatever  against  the  positive  testimony  of  the  appellee 
that  the  box  contained  all  of  the  articles  mentioned  in  the  inventory 
produced  by  him  in  court.  Even  if  such  a  question  could  be 
allowed  under  any  circumstances,  this  witness  was  not  shown  to  be 
an  expert  in  weights  and  measures. 

Upon  cross-examination,  this  witness  testified  that  he  never  saw 
the  goods  in  question,  that  he  did  not  know  whether  they  were 
bought  in  Canada  or  the  United  States,  and  the  following  ques- 
tion was  then  propounded :  "  Supposing  them  to  have  been  Dought 
in  Canada  ten  months  ago,  where  there  is  no  protective  tariff,  and 
brought  from  there  to  the  United  States,  where  such  goods  are 
worth  more  new,  would  you  take  off  as  much  as  fifty  per  cent, 
depreciation  ? "  The  question  was  objected  to  by  appellant,  the 
objection  overruled,  and  the  witness  then  answered  that  "if 
goods  are  cheaper  in  Canada  than  in  the  United  States,  the  per 
cent,  of  depreciation  ought  not  to  be  so  much." 

The  ruling  of  the  court  in  allowing  this  question  to  be  asked  and 
answered  is  the  seventh  assignment  of  error. 

There  was  no  evidence  betore  the  court  that  all  of  the  goods  were 
purchased  in  Canada,  and  the  question  in  itself  was  not  a  proper 
one,  but  the  testimony  could  not  have  prejudiced  tlie  appellant. 
The  question  was  hypothetical,  and  the  answer  could  but  serve 
merely  to  qualify  the  answer  of  the  same  witness  to  tlie  hypothet- 
ical question  put  to  him  on  his  direct  examination,  respecting  the  per 
cent,  of  depreciation  in  the  value  of  the  goods  in  the  case  supposed. 

As  to  the  eighth  assignment  of  error,  respecting  the  refusal  of  the 
court  to  allow  the  defendant's  offer  of  certain  so-called  "  expert " 
testimony,  counsel  for  appellant  argues  in  favor  of  the  admissibil- 
ity of  the  testimony  offered,  on  the  assumption  that  the  purpose  of 
such  testimony  being  to  show  the  market  value  of  the  goods  at 
Buena  Vista,  its  rejection  was  error.  Since  ^e  have,  in  consider- 
ing the  former  assignments,  already  passed  upon  the  question  of 
market  value  at  Buena  Yista,  as  affecting  the  measure  of  damages 
in  this  case,  we  need  add  nothing  to  what  has  already  been  said 
upon  this  point  further  than  to  ooserve  that,  in  all  cases  like  this, 
the  measure  of  damages  is  a  matter  of  law  to  be  decided  bj'  the 
court  Sedgwick,  IMfeas.  Dam.  604.  And  we  see  no  error  m  the 
ruling  of  the  court  upon  this  point  sufficient  to  warrant  a  reversal 

The  objections  of  appellant  embraced  in  the  other  assignments 
of  error  are  sufficiently  met  by  what  we  have  said  in  passing  upon 
the  foregoing,  and  need  not  be  farther  noticed* 
18  A.  &  K  B.  0M.-4L 
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Perceiving  no  material  error  in  the  record,  the  judgment  will 
be  affirmed. 
Affirmed. 

Party  Contractingr  with  Carrier  May  Bringr  Suit  for  Logs  of  Goods.— 

It  is  in  many  cases  held  that  the  person  making  the  contract  of  transporta- 
tion with  the  carrier  is  the  party  entitled  to  bring  an  action  in  case  of  a 
failure  to  deliver  the  goods,  or  an  injury  thereto,  and  this  irrespective  of  the 
question  whether  or  not  he  has  any  title  thereto.*  Blanchard  v.  Page, 
$Gray,  281;  Fum  v.  Railroad  Ck)..  112  Mass.  624;  Southern  Express  Go.  v. 
Craft,  49  Miss.  480;  Hooper  v.  Railway,  27  Wise.  81;  Dunlop  v.liambert,  6 
CI.  &  Fin.  600. 

Consignee  Must  Bring  Snit. — But  where  the  shipper  has  parted  with  his 
interest  in  the  goods,  and  the  actual  owner  is  the  consignee,  the  latter  alone 
is  entitled  to  bring  suit.  Blum  etaLv.  The  Caddo,  1  Woods,  64;  Griffith  v. 
Ingleden,6S.  &R.429;  Potter  v.  Lansing,  IJohns.  215;  Green  v.  Clark,  12  N. 
Y.  343;  Ejiilder  v.  Ellison,  47  N.  T.  86;  Canfieldv.  Northern  R.Ca,  18 Barb. 
686;  Gwyn  v,  Richmond,  etc.,  R.  Co.,  6  Am.  &  Eng.  R.  R.  Cas.  452;  Everett 
V,  Saltus,  16  Wendell,  474;  South  &  North  Ala.  R.  Co.  v.  Wood,  72  Ala.  451; 
s.  o.  mipra. 

Consignor  Retaining  Interest  Must  Bring  Suit.— When,  however,  the 
consignor  retains  any  contingent  interest  whatever  in  the  goods,  other  than 
the  mere  right  of  stoppage  in  transitu,  he  is  entitled  in  case  of  loss  or  non- 
delivery to  recover  damages  from  the  carrier.  Sweet  v.  Barney,  23  N.  T. 
385;  Conger  v,  Raibx>ad  Co.,  17  Wise.  447;  W.  &  A.  R.  R.  Co.  t?.  Kelly,  1 
Head,  158;  Sanford  v.  Raihx>ad  Co.,  11  Cush.  155;  Price  v.  Powell,  8  N.  Y. 
322;  Sargent  v.  Morris,  3  B.  &  Aid.  277;  O'Neill  v.  Railroad  Co.,  60  N.  Y. 
138. 

And  see  Snider  v.  Adams  Express  Co.,  77  Mo.  523;  s.  c.  16  Am.  &  Eng.  B. 
R.  Cas.  261. 

BecoTerv  Either  br  Consignor  or  Consignee  Bars  Beeovery  by  the 
Other. — Where  both  the  consignor  and  the  consignee  have  an  interest  in  the 

foods,  one  having  a  general  and  the  other  a  special  property,  either  may  sue, 
ut  a  recovery  by  one  constitutes  a  bar  to  an  action  by  the  other.  Green  v. 
Clark,  12  N.  Y.  348;  Steamboat  "  Farmer"  v.  McCraw,  26  Ala.  189. 

Damages  for  Failure  to  ]>eliTer  Goods.— When  a  common  carrier  faOa 
to  transport  goods  to  the  point  of  destination,  the  damages  usually  recover- 
able are  the  value  of  the  goods  at  that  point,  with  interest  from  the  time 
they  sh  tuld  have  been  ddivered,  less  the  amount  of  the  freight.  Whitney 
V.  Railroad  Co.,  27  Wise.  827;  Chapman  v.  Railroad  Co.,  26  Wise.  395;  North- 
ern Transportation  Co.  v.  McClary,  66  111.  233;  Sturpess  v,  Bissell,  46  N.  Y. 
462;  Gray  v.  Packet  Co.,  64  Mo.  47;  Perkins  v.  Railroad  Co.,  47  Me.  673; 
Chicago  &  N.  W.  R.  Co.  v,  Dickman,  74  111.  249;  Hackett  v.  Railroad  Co., 
35  N.  H.  890;  O'Hanlon  v.  Railroad  Co.,  6  Beet.  &  S.  484;  Erie  R.  Co.  v. 
Lockwood.  28  Ohio  St.  358;  Colt  v,  Illinois  R.  R.  Co.,  88  Iowa,  601;  Robinson 
V.  Merchants  Dispatch  Co.,  45  Iowa,  470;  Forbes  v.  Boston,  etc.,  R.  R.  Ca, 
9  Am.  &  Eng.  R.  R.  Cas.  76;  Baltimore  &  Ohio  R.  R.  Co.  v.  Humphrey,  9 
Am.  &  Eng.  R.  R.  Cas.  831;  Louisville  Sc  N.  R.  R.  Co.  ^^  Mason,  11  Lea 
(Tenn.),  116:  s.  c.  16  Am.  &  Eng.  R.  R.  Cas.  241. 

Loss  of  Household  Goods,  Furniture,  etc— In  cases  where  the  articleB 
lost  are  household  goods  or  the  like,  the  same  strict  rule  cannot  be  applied, 
as  such  articles  cannot  be  said  to  have  a  fixed  market  value.  Marsh  v. 
Union  Pacific  R.  Co.,  6  Am.  &  Eng.  R.  R.  Cas.  859;  Denver  &  South  Park 
R.  Co.  V,  Frame,  6  Col.  382;  S.  C.  supra. 

See  particularly  Houston  &  T.  C.  R.  R.  Co.  v,  Burke,  9  Am.  &  Eng.  R.  R. 
Cas.  59,  where  the  question  arose  as  to  the  measure  of  damages  for  the  loos 
of  a  family  picture. 

Evidence  of  Talne  of  Goods  at  Bestination.— In  an  action  against  a 
(^arrier  for  causing  the  loss  of  goods,  the  shipper  may  testify  as  to  their  value, 
though  he  is  ignorant  of  their  value  at  their  destination.  Marsh  o.  Unkn 
Paoiic  B.  Co.,  6  Am.  &  Eng.  R.  R.  Oas.  859. 
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The  dhipper  cannot  object  to  the  introduction  of  evidence  as  to  the  value 
0f  the  gooas  at  the  point  of  shipment,  for  this  can  do  him  no  harm.  Evans- 
ville,  etc.,  R.  R.  Co.  v.  Montgomery,  9  Am.  &  Eng.  R.  R.  Oas.  195.  And  it 
is  relevant  and  competent  evidence.  South  &  North  Alabama  R.  R.  Co.  v. 
Wood,  72  Ala.  461;  s.  c  aupra. 

Direct  evi(]ence  as  to  the  value  of  the  goods  at  their  destination  is  not 
indispensable.  It  is  sufficient  that  there  be  evidence  of  their  value  in  the 
market  of  a  neighboring  State  connected  with  the  place^by  railroad.  Louis- 
ville &  N.  R.  R.  Co.  V.  Mason,  11  L(?a  (Tenn.),  116;  s.  c.  16  Am.  &  Eng.  R.  B. 
Cas.241. 


Hot  Springs  Raileoad  Company 

V. 

HUTXJINS. 
(42  Arkansas  Reports,  485.) 

When,  in  an  action  against  a  common  carrier  for  non-delivery  of  goods 
to  a  consignee,  it  pleads,  only,  that  it  never  received  the  goods,  uua  is 
an  admission  of  the  non-delivery  to  the  consignee;  and  proof  of  the  non- 
delivery to  the  consignee  is  not  necessary  to  entide  the  plaintiff  to  a 
judgment. 

Appeal  from  Garland  Circuit  Conrt. 
J.  M.  Moore,  for  appellant. 
H,  G.  Da/vies,  for  appellee. 

Smith,  J. — This  action  was  begun  before  a  justice  of  the  peace. 

The  plaintiff  alleged  that  he  nad  delivered  to  the  railroad  com- 
pany a  bale  of  cotton  to  be  transported  to  Senter  &  Co.,  at  St. 
Louis,  and  that  the  defendant  had  failed  to  deliver  the  same  to 
the  consignee.  The  action  was  defended,  as  we  learn  from 
the  justice's  minutes,  upon  the  ground  that  the  company  had 
never  received  the  cotton.  But  the  plaintiff  recovered  a  verdict 
and  judgment. 

On  appeal  to  the  circuit  court,  no  other  or  different  issue 
appears  to  have  been  tendered.  A  jury  was  waived  and  the  trial 
was  by  tlie  court. 

The  plaintiff  proved  the  delivery  of  the  cotton  to  the  defend- 
ant by  tne  production  of  the  bill  of  lading,  signed  by  the  defend- 
ant's agent  at  Hot  Springs,  and  the  value  of  tne  cotton.  This  was 
all  the  testimony. 

The  court  declared  that  the  sole  issue  was,  whether  or  not  the 
railroad  company  had  received  the  cotton,  and  refused  to  declare 
that  non-delivery  to  the  consignee  must  dso  be  proved  to  sustain 
the  action. 

In  an  action  against  a  carrier  for  the  loss  or  non-deliverv  of 
goods,  the  complaint  involves  three  points  of  facts,  which  the  plain- 
tiff must  estabUsh  upon  the  general  issue,  viz.,  the  contract  for 
carriage,  delivery  to  the  earner,  and  the  defendant's  breach  of 
promise  or  duty.     2  Green.  Ev.,  Sees.  208, 213. 
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But  the  effect  of  every  special  plea  is  to  narrow  tlie  issues.  And 
a  ^rtv  is  not  required  to  prove  what  his  adversary  admits. 

jBeK)re  a  justice  of  the  peace  the  pleadings  are  not  required  to 
be  in  writing ;  but,  if  oral,  it  is  the  duty  of  the  justice  to  note 
down  in  his  docket  the  substance  of  them.  Gantrs  Digest,  Sec. 
8740. 

By  denying  that  it  had  ever  received  the  goods  for  transporta- 
tion, the  aefendant  admitted  that  it  had  never  delivered  them  to 
Senter  &  Co.  Consequently,^  when  it  was  proved  that  the  defend- 
ant had  received  the  cotton  under  a  contract  for  carriage,  the  case 
was  legally  adjudged  against  it.  We  must  presume,  in  the  absence 
of  any  amendment  of  the  plea,  that  the  parties  went  to  trial  upon 
the  same  issue  that  was  made  in  the  justice's  court. 

Such  was  evidently  the  understanding  of  the  trial  court. 

Affirmed. 


CmoAQo,  St.  Louis  <fe  New  Orleans  R  R.  Co, 

V, 

Provine. 

(61  Mississippi  Reports,  208,) 

In  an  action  against  a  railroad  company  for  tlie  non-delivery  of  cotton 
shipped  in  NoTember,  1879,  and  in  March,  1881,  it  was  error  to  allow  the 
plaintiff  to  amend  his  bill  of  particulars  so  as  to  charge  the  ootton  sued  for 
to  have  been  lost ' '  during  the  cotton  season  of  1879-1880." 

To  authorize  the  introduction  of  books  of  account  as  evidence  of  the  facts 
entered,  it  must  be  shown  that  they  have  been  fairly  and  honestly  kept ; 
that  they  are  the  books  of  the  party  engaged  in  the  business  to  which  they 
refer ;  that  the  entries  were  made  in  the  usual  course  of  business  at  or  about 
the  time  when  the  facts  entered  transpired ;  that  the  entries  are  original 
and  made  by  a  party  having  knowledge  of  the  facts  entered,  or  that  infoiv 
mation  ti^ereof  was  communicated  to  the  party  by  whom  the  entries  were 
made  by  some  person  engaged  in  the  business,  whose  duty  it  was  to  tran- 
sact the  particular  business  and  make  report  thereof  for  entry  on  the  books, 
and  such  report  and  entry  must  be  made  at  the  time  of  the  occurrence  or 
before  the  facts  can  be  supposed  to  have  passed  from  his  recoU^tion. 

Where  the  absence  of  an  allegation  would  render  a  declaration  demur- 
rable, then  the  allegation  must  be  proved  as  averred,  imless  its  truth  is 
admitted  by  plea. 

In  suits  on  contracts  of  shipment,  slight  proof  of  non-delivery  is  sufficient 
to  put  the  burden  of  showing  delivery  on  tne  defendant,  but  tiiere  must  be 
some  proof  by  the  plaintiff.  It  is  therefore  not  sufficient  for  plaintiff  to 
show  tnat  four  bales  of  goods,  marked  with  his  initials,  were  delivered  to 
another  consignee  as  the  propertv  of  another  consignor  for  non  constat,  but 
this  was  a  proper  delivery,  and  that  plaintiff's  ootton  was  also  pvoperljf 
delivered. 

Appeal  from  the  Circuit  Court  of  Yalobufiha  county. 
The  facts  are  stated  in  the  opinion. 
W.  P.  {&  J.  B.  Ha/rria^  for  .appellant. 
A.  S.  WMiffiddy  for  appellee. 


CABRTKR8 BUSDEN  OF  PROOF EVIDENCE.  645 

CooPEB,  J. — ThiB  is  an  action  by  the  appellee  to  recover  from 
the  appellant  the  value  of  fourteen  bales  of  cotton  delivered  to 
the  company  at  Ooffeeville,  in  this  State,  to  be  by  it  transported 
to  the  city  of  New  Orleans,  in  the  State  of  Louisiana.     The  dec- 
laration contains  two  counts,  one  for  the  non-delivery  of  thirteen 
bales  shipped  on  the  —  day  of  November,  1879,  and  the  other 
for  the  non-deliverv  of  one  bale  shipped  in  March,  1880.     The 
defendant  pleaded  tne  general  issue.     During  the  progress  of  the 
trial  the  plaintiff  offered  to  introduce  in  evidence  certain  books 
which  had  been  kept  by  him  in  his  business  as  a  merchant  for  the 
purpose  of  establishing  thereby,  in  connection  with  other  evi- 
dence, the  delivery  oi   the  cotton   to  the   defendant.     To   the 
admission  of  these  books  the  .defendant  interposed  two  objections, 
one  to  their  competency  as  a  whole,  the  other  to  the  introduction 
of  any  parts  of  said  book  which  related  to  any  other  time  than 
that  at  which  the  cotton  sued  for  was  said  to  have  been  delivered. 
To  obviate  the  latter  objection,  the'  plaintiff  asked  and  obtained 
leave  to  amend  his  bill  of  particulars  so  as  to  charge  the  cotton 
sued  for  to  have  been  lost  during  the  cotton  season  of  1879  and 
1880.     The  defendant  objected  to  the  amendment  on  the  ground 
that  the  bill  of  particulars  as  amended  would  give  the  de^ndant 
no  notice  of  what  cotton  was  sued  for.     The  amendment  should 
not  have  been  permitted.     The  office  of  a  bill  of  particulars  is  to 
ffive  the  defendant  specific  information  of  the  cause  of  action,  a 
detailed  statement  oi  which  cannot  in  many  cases  be  intelligently 
ffiven  in  the  declaration  without  great  prolixity.    It  cannot,  there- 
fore, be  less  specific  than  the  declaration,  nor  include  any  items 
not  embraced  m  the  scope  of  the  declaration.     The  plaintiff  by ' 
his  suit  demanded  the  value  of  certain  cotton  shipped  in  Novem- 
ber, 1S79,  and  March,  1880.     The  bill  of  particulars  should  have 
stated,  as  definitely  as  the  plaintiff's  information  permitted,  the 
dates  of  the  shipments,  the  marks  and  weight  of  the  bales,  and 
the  names  of  the  persona  to  whom  it  had  been  consigned.     As 
amended,  it  not  only  failed  to  give  specific  information  as  to  the 
cotton  sued  for,  hut  enlarges  the  scope  of  the  very  general  allega- 
tions of  the  declaration  so  as  to  include  any  loss  of  any  cotton 
shipped  at  any  time  during  the  j^ear.     The  plaintiff  sued  the 
deiendant  for  the  breach  of  two  contracts,  one  made  in  Novem- 
ber, 1879,  the  other  in  March,  1880 ;  the  objection  of  the  defend- 
ant was,  in  effect,  a  request  by  him  that  the  plaintiff  should  be 
limited  in  the  introduction  of  evidence  to  the  issue  joined.     By 
the  amendment  to  the  bill  of  particulars  the  plaintiff  obtained 
the  riglit  to  recover  for  the  breacn  of  other  contracts  not  named 
in  the  pleadings ;  and  on  looking  to  the  evidence  introduced  on 
the  trial,  and  to  the  verdict  of  the  jury,  it  is  apparent  that  a 
trial  was  had  on  the  bill  of  particulars  as  amended  and  not  on  the 
issued  joined,  and  that  a  judgment  has  been  rendered  which,  if 
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supported  by  the  evidence,  was  in  part  at  least  for  the  breach  of 
other  contracts  than  those  sued  on.  K  the  declaration  itself  had 
been  amended  so  as  to  let  in  the  proof  subsequently  introduced,  a 
recovery  could  not  have  been  liaa  to  the  extent  of  the  judgment 
rendered.  Except  as  to  four  bales  of  the  cotton  referred  to  in 
the  testimony,  the  plaintiff  himself  is  in  great  uncertainty.  The 
substance  of  his  testimony  is  that  he  bought  and  shipped  1,322 
bales  of  cotton  during  the  season,  and  received  account  of  sales  of 
only  1,308  bales.  This  cotton  was  shipped  from  time  to  time, 
unaer  probably  more  than  100  contracts  of  shipment,  in  lots  of 
varying  numbers,  to  several  different  commission  houses,  and 
which  particular  bales  were  lost  (except  the  four  bales  marked  "A. 
F.  P."),  or  to  whom  it  was  consigned,  or  when  shipped,  the  plain- 
tiff is  not  able  to  say.  He  cannot,  therefore,  prove  tne  breach  of  any 
one  contract  of  shipment  separated  from  the  whole  number.  If 
the  suit  had  been  for  the  breach  of  each  one  of  all  the  contracts 
of  shipment,  the  plaintiff  could  not  have  recovered  without  proof 
of  the  breach  of  one,  for  the  contracts  being  separate  and  inde- 
pendent, the  issues  would  also  have  been  separate  and  independent, 
and  before  the  plaintiff  could  have  recovered  on  any  one  of  the 
issues,  he  must  have  established  the  particular  breach  put  in  issue, 
and  evidence  of  a  great  shortage  on  all  the  shipments  would  have 
been  incompetent  as  evidence  of  a  breach  of  any  particular  one. 

The  books  offered  by  the  plaintiff  consisted  of  what  are  called 
cotton  blotters  and  a  cotton  shipping  book,  which  seems  to  have 
been  made  by  copying  from  the  blotters.  The  blotters  contained 
entries  of  cotton  bought  by  the  plaintiff  from  his  vari(ms  custo- 
mers, with  the  weight  and  price  oi  each  bale  and  the  date  of  its  pur- 
chase. The  cotton  so  bought  was  all  shipped,  as  the  plaintiff  stated, 
through  the  defendant,  to  the  city  of  New  Orleans.  The  entries 
in  these  books  were  made  sometimes  by  one  and  sometimes  by 
another  of  his  employes ;  some  of  these  persons  were  introducea 
as  witnesses  and  testified  that  the  entries  made  by  them  respect- 
ively were  made  in  the  usual  course  of  business,  and  at  or  aoout 
the  time  of  the  occurrences  entered,  and  that  the  books  were 
fairly  and  honestly  kept ;  but  they  also  stated  that  the  entries  were 
not  always  made  from  their  personal  knowledge  of  the  facts,  but 
from  reports  made  to  them  by  others,  and  it  dofes  not  appear  that 
the  persons  communicating  the  facts  had  personal  knowledge  of 
their  existence,  or  that  it  was  their  business  to  transact  the  busi- 
ness referred  to.  The  rule  is,  that  to  authorize  the  introduction 
of  books  of  account  as  evidence  of  the  facts  entered,  it  must  be 
shown  that  they  have  been  fairly  and  honestly  kept,  that  they  are 
the  books  of  a  party  engaged  in  the  business  to  which  they  refer, 
that  the  entries  were  made  in  the  usual  course  of  business,  at  or 
about  the  time  the  facts  entered  transpired,  that  the  entries  are 
original  and  made  by  a  party  having  knowledge  of  the  facts 
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entered,  or  that  information  thereof  was  commimicated  to  the 
party  by  whom  the  entries  were  made  by  some  person  engaged^ 
in  the  business,  whose  duty  it  was  to  transact  the  particular  busi- 
ness and  make  report  thereof  for  entry  on  the  books,  and  such 
report  and  entry  must  be  made  at  the  nme  of  the  occurrence  or 
before  the  facts  can  be  supposed  to  have  passed  from  his  recollec- 
tion. Price  V.  The  Earl  of  Torrington,  l  Smith's  Leading  Oases 
and  notes.  The  depositions  of  the  witnesses  Meyer  and  Oopp 
should  have  been  excluded  on  the  defendant's  objection.  These 
witnesses  knew  nothing  of  their  own  personal  knowledge,  and 
testified  only  as  to  the  conclusions  drawn  by  them  from  an  exam- 
ination of  the  books  of  their  respective  nouses.  The  register 
kept  by  the  defendants  in  their  office  was  properly  admitted.  It 
was  proper  to  admit  proof  of  what  the  custom  oi  the  defendant  was 
as  to  the  receipt  of  cotton  for  shipment.  If  the  plaintiff  delivered 
the  cotton  in  the  generally  recognized  manner  which  had  been 
acquiesced  in  by  tne  company,  such  delivery  was  good.  It  was 
incumbent  on  the  plaintiff  to  sustain  by  proof  all  the  material 
allegations  of  his  declaration,  and  one  of  these  is  that  the 
defendant  failed  to  deliver  the  cotton  at  the  place  to  which  it 
was  consigned.  The  general  test  is,  that  where  the  absence  of  an 
allegation  would  render  a  declaration  demurrable,  then  the  allega- 
tion must  be  proved  as  averred,  unless  its  truth  be  admitted  by 
the  plea  of  the  defendant.  In  cases  of  this  character,  slight  proof 
of  non-delivery  is  sufficient  to  put  the  burden  of  showing  deliv- 
ery on  the  defendant,  but  there  must  be  some  proof  oy  the 
plaintiff.  It  is  not  sufficient  that  the  plaintiff  has  shown  that  four 
bales  of  cotton  marked  "A.  F.  P."  (as  was  his  cotton)  were  deliv- 
ered by  the  defendant  to  another  consignee,  as  the  property  of 
another  consignor,  for  non  constat  that  tnis  was  a  proper  delivery 
and  that  plaintiff's  cotton  was  also  properly  delivered. 
Judgment  reversed. 


JoBDAir 

V. 

Pbnnsylvanla  Co. 
(Advance  Caae,  Indiana,  1884.) 


nie  delivery  to  the  acceptor  of  a  draft  of  aa  unindorsed  bill  of  lading  is 
insufficient  to  transfer  the  title  to  the  property  covered  thereby. 

In  such  case  the  carrier  is  not  liable  to  the  shipper  for  the  value  of  thm 
goods  should  the  acceptor  fail  to  pay  the  draft. 

Appeal  from  Marion  Special  Term.  The  plaintiff  had  judg- 
ment below.  Defendant  moved  for  a  new  trial,  which  was  denieo, 
and  they  appeal. 
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TayijOR,  J. — This  is  a  suit  by  the  plaintiff  to  recover  the  value 
of  twelve  barrels  of  eggs  shipped  bv  the  plaintiff  over  the  defend- 
ant's line  of  road,  from  the  city  of  Indianapolis,  in  the  Stat«  of 
Indiana,  to  the  city  of  Baltimore,  in  the  State  of  Maryland,  which 
the  plaintiff  alleges  were  delivered  by  the  defendant  to  a  person 
to  whom  the  billof  lading  was  not  indorsed,  and  without  an  order 
from  the  plaintiff  for  their  deliver}'. 

The  deience  of  the  defendant  is,  first,  the  general  denial,  and 
second,  a  spi^eial  answer  setting  up  facta  in  bar  of  the  suit.  The 
plaintiff's  reply  to  the  special  answer  is  a  general  denial. 

The  cause  was  tried  oy  the  court  upon  agreed  facts  which,  so 
far  as   within   the  issue  and   material   to   state,  are  these:  The 
defendant  was,  on  the  18th  day  of  March,  1883,  and  for  many 
years  prior  thereto,  a  common  carrier  of  goods  for  hire,  and  as 
such  was  the  owner  and  operator  of  a  fast  freight  line  from  the 
city  of  Indianapolis,  Ind.,  to  the  citv  of  Baltimore,  Md.,  known 
and  designated  as  the  "  Union  Line."     On  the  18th  day  of  March, 
1883,  the  i)laintiff  delivered  to  the  defendant,  at  IndianapoUs,  Ind., 
for  transportation  to  the  city  of  Baltimore,  Md.,  twelve  barrels  of 
eggs.     At  tlie  time  of  the  delivery  the  defendant  delivered  to  the 
plaintiff  its  receipt  for  the  eggs,  in  which  is  acknowledged  their 
delivery  in  good  order,  and  the  undertaking  to  deliver  them  in 
like  good  order  without  delay  to  the  plaintiff  at  the  station  of 
Baltimore,  Md.     On  this  receipt,  under  the  head  of  "  Marks,"  is 
the  following:    "J."— "Notify  Henry  E.  Hopkins  &  Co.,  60 
Hanover  street,  Baltimore."     The  deiendant  at   the  same  time 
delivered  to  the  plaintiff  a  bill  of  lading  for  the  eggs,  on  the 
margin  of  which,  under  the  head  of  "  Marks,"  is  the  following : 
"  j;^— "  Notify  Henry  E.  Hopkins  &  Co.,  60  Hanover  street, 
Baltimore,  Md."     A  way  bill  accompanied  the  shipment  of  the 
eggs,  on  which  was  the  following  :  ^'  A.  Jordan — Ord.  A.  Jordan 
— J. — Notify  Henry  E.  Hopkins  &  Co.,  60  Hanover  street^  Bal- 
timore, ]Vr(l."  The  eggs  were  immediately  shipped  and  transported 
by  the  defendant  to  the  city  of   Baltimore,  Md.     Immediately 
upon  receipt  of  the  bill  of  lading  the  plaintiff  forwarded  to  the 

Bank,  at  said  city  of  Baltimore,  his  certain  draft,  payable 

one  day  after  sight,  drawn  by  him  in  his  own  favor  upon  said 
Henry  E.  Hopkins  &  Co.  the  draft  being  for  the  value  of  the 
eggs  ;  and  tlu^  plaintiff  attached  to  the  draft  and  forwarded  with 
it  the  bill  of  lading,  but  did  not  indorse  the  bill  of  lading.  Henrj' 
E.  Hopkins  &  Co.  acc'^epted  the  draft,  and  thereupon  the  Balti- 
more n-mk.  to  which  plaintiff  had  sent  the  draft  with  the  attached 
bill  of  lading,  delivered  the  unindorsed  bill  of  lading  to  said 
Hopkins  &  Co.,  and  they  presented  it  to  the  defendant  at  said 
city  of  Baltimore,  and  thereupon  demanded  the  delivery  to  them 
of  the  eggs,  and  they  were  delivered  by  the  defendant  to  said 
Hopkins  <Sr  Co.,  and  the  bill  of  lading  was  surrendered  to  the 
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defendant.  Within  a  reasonable  time  after  the  arrival  of  the  eggs 
at  the  city  of  Baltimore,  the  plaintiif  demanded  at  said  city  of  the 
defendant  tlie  delivery  to  him  of  the  eggs,  offering  to  pay  any  and 
all  freights  and  charges  due  thereon,  and  the  defendant  refused  to 
make  such  delivery,  alleging  that  the  eggs  had  already  been 
delivered  to  said  Hopkins  &  Co.  The  eggs  were  of  the  value  of 
$146,  and  the  defendant  has  never  delivered  the  eggs  nor  any  part 
of  them  to  the  plaiutiff,  and  has  never  paid  the  plaintiff  any  part 
of  their  value  ;  and  the  plaintiff  has  never  received  any  compen- 
sation for  the  eggs  from  any  source.  The  trial  court  found  for 
the  plaintiff,  and  rendered  judgment  in  his  favor  against  the 
defendant  for  the  value  of  the  eggs.  The  defendant  moved  for  a 
new  trial,  which  was  refused :  and  the  proper  exception  was  taken 
by  the  defendant. 

There  is  but  one  question  to  consider.  Was  the  delivery  of  the 
eggs  to  Henry  E.  Hopkins  &  Co.  a  lawful  delivery  ?  This  ques- 
tion answered  in  the  affirmative,  the  judgment  of  the  trial  court 
must  be  reversed ;  but  if  it  is  answered  in  the  negative,  the  judg- 
ment should  stand. 

The  right  of  the  plaintiff  to  make  any  reservation  in  the 
bill  of  lading  that  he  pleased,  to  secure  the  payment  of  the  value 
uf  the  eggs,  is  settled.  He  had  the  right  to  fix  the  person  to  whom 
and  the  terms  upon  which  the  defendant  should  deliver  the  eggs. 
He  could  instruct  the  bank  to  whom  he  sent  the  time  draft  with 
the  bin  of  lading  attached  tiot  to  deliver  the  bill  of  lading  to  the 
acceptors  until  the  draft  was  paid ;  and  in  such  case,  dehvery  of 
the  bill  of  lading  before  sucli  payment  would  not  have  passed  the 
title  to  such  bill.  It  was  the  duty  of  the  defendant  to  deliver  the 
eggs  to  the  plaintiff,  or  according  to  his  instructions.  If  the 
defendant  violated  its  contract  for  the  delivery  made  a  misdelivery 
of  the  eggs,  it  is  liable  as  for  their  conversion.  Hutchinson  on 
Car.  102 ;  Benjamin  on  Sales  (3d  Am.  ed.),  Sec.  382 ;  StoUen- 
werck  v.  Thatcher,  115  Mass.  224 ;  Jones  on  Pledge,  Sees.  257, 
258;  Ivatts  on  Car.,  etc.,  417.  The  bill  of. lading  is  in  the  usual 
form,  and  the  delivery  by  it  as  well  as  by  the  receipt  and  way-bill 
is  to  the  order  of  the  plaintiff.  The  direction  to  notify  Henry  E. 
Hopkins  &  Co.  may  be  considered  as  indicating  that  they  had  an 
interest  in  the  eggs  either  as  vendees  or  factors.  In  the  absence 
of  any  expressed  declaration,  it  is  susceptible  of  no  other  meaning. 
As  soon  as  the  bill  of  lading  is  delivered  to  the  plaintiff,  he  draws 
the  time  draft  on  Henry  E.  Hopkins  &  Co.,  attaclies  the  bill  of 
lading  to  it,  and  forwards  the  draft  with  the  attached  bill  to  the 
Baltimore  Bank  for  presentation  to  Henry  E.  Ho})kins  &  Co.  The 
time  draft  so  drawn  and  sent  with  the  bill  of  lading  attached 
covers  the  value  ^f  the  eggs  shipped,  and  is  not  indorsed  by  the 
plaintiff ;  but  there  is  no  evidence  that  any  special  instructions 
were  given  by  the  plaintiff  to  ^iie  bank  to  witnhold  delivery  of 


650  JORDAN  V.   PENNSTLYAIOA  OO. 

the  bill  of  lading  until  the  draft  was  paid,  or  other  conditions  per- 
formed, and  the  question  mnst  be  considered  as  if  there  were  no 
such  instructions,  leaving  the  bank  in  the  position  of  a  general 
agent  in  this  particular  matter,  with  such  powers  and  duties  as  that 
relation  imphes.  On^'eceipt  of  the  draft  and  attached  bill  of  lad- 
ing, the  Baltimore  Bank  presents  the  draft  to  Henry  E.  Hopkins 
&  Co.,  who  accept  it,  and  the  bank  detaches  the  bill  of  lading  and 
delivers  it  to  said  Hopkins  &  Co.^  who  take  and  present  it  to  the 
defendant,  and  demand  the  delivery  of  the  eggs ;  and  the  defend- 
ant thereupon  delivers  the  eggs  to  said  Hopkms  &  Co.,  and  takes 
up  the  bill  of  lading. 

The  Baltimore  Bank  was  the  agent  of  the  plaintiff,  and,  in  the 
absence  of  special  instructions  to  the  contrary,  had  the  right  to 
surrender  the  bill  of  lading  to  Henry  E.  Hopkins  &  Co.  on  their 
acceptance  of  the  draft ;  indeed,  it  is  not  stating  the  rule  too  strong 
to  say  that  it  was  the  dutv  of  the  bank  to  do  so.  And  there  can 
be  no  question  but  that  the  deliverv  of  the  bill  of  lading  to  Henir 
E.  Hopkins  &  Co.,  the  acceptors  oi  the  time  draft,  by  the  bank 
agent  of  the  plaintiff,  checked  by  no  instructions  to  the  contrary, 
transferred  the  eggs  to  the  acceptors,  Henry  E.  Hopkins  &  Co., 
without  its  formS  indorsement  by  the  plaintiff. 

If  the  plaintiff  had  not  intended  that  the  bill  of  lading  should 
be  delivered  to  Henry  E.  Hopkins  &  Co.,  on  their  acceptance  of 
the  time  draft,  he  should  have  so  instructed  his  agent,  tne  Balti- 
more Bank.  The  burden  was  upon  him,  and,  in  the  absence  of 
proof  to  the  contrary,  the  presumption  is  against  the  plaintiff :  it 
IS  that  he  not  only  intended  to  but  actually  did  part  with  the  title 
to  the  bill  of  lading,  and  transfer  the  eggs  to  the  acceptors  of  the 
time  draft.  This  results  whether  the  plaintiff  is  to  be  held  as  a 
vendor  and  the  acceptors  as  vendees  of  the  eggs,  or  if  the  accept- 
ors are  to  be  considered  as  factors,  agents,  or  as  pledgees. 

But  the  correct  conclusion  from  the  facts  of  the  case  is,  as  it 
seems  to  me,  that  the  acceptors  of  the  time  draft  were  purchasers 
of  the  eggs,  and  paid  for  them  by  the  accepted  draft ;  for,  in  the 
absence  oi  any  showing  to  the  contrary,  the  draft  must  be  consid- 
ered as  a  negotiable  instrument,  the  giving  up  of  which  is  pre- 
enmed  to  be  payment  for  whatever  given. 

These  principles  are,  in  my  opinion,  sustained  by  the  following 
authorities :  Daniels  on  Neg.  Inst.,  Sec.  223 ;  Jones  on  Ple(ke, 
Sees.  256,  257,-258,  262  ;  City  Bank  of  Rochester  v.  Jones,  4  if. 
T.  497,  507 ;  City  Bank  y.  Rome,  W.  &  O.  R  Co.,  U  id, 
136;  Merchants  Bank  v.  Union  R  ife  T.  Co.,  69  id.  379; 
Michigan  Cent.  R.  Co.  v.  Phillips,  60  111.  190 ;  Holmes  v.  G^erman 
Security  Bank,  87  Penn.  St.  525 ;  Emory  Sons  v.  Irving  Nat 
Bank,  25  Ohio  St.  360,  366 ;  National  Bank  of  Green  Bay  t;. 
Dearborn,  115  Mass.  222 ;  J.  M.  &  I.  R.  Co.  v.  Irvin,  46  Ind.  180, 
186 ;  Colebrook  on  CoUat.  Sec,  Sees.  380,  382,  409 ;  Lambeth  v. 
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TumbuU,  5  Kob.  264 ;  National  Bank  v.  Merchants  Bank,  91 TJ.  S. 
92 ;  Low  V.  DeWolf,  8  Pick.  101 ;  Smith  v.  Bettger,  68  Ind.  254. 

The  intent  of  the  plaintiff  is  only  to  be  judged  from  what  he 
did  and  what  he  failed  to  do.  It  was  in  his  power  to  make  his 
own  terms — to  give  his  own  instructions — explicit  and  not  the 
subject  of  doubt.  This  the  law  required  of  him.  That  he  made 
a  mistake  and  met  with  loss  in  trusting  the  acceptors,  Hopkins 
&  Co.,  is  no  evidence  of  an  intention,  pre^existent  or  existent  at 
the  time,  that  the  bill  of  lading  should  be  held  by  his  agents,  the 
Baltimore  Bank,  after  its  acceptance  by  Hopkins  &  Co.,  until  they 
paid  the  draft.  The  sanction  of  such  a  rule  would  be  the  intro- 
duction of  a  new  and  uncertain  if  not  destructive  element  in  the 
administration  of  the  law. 

Therefore,  it  is  my  conclusion  that  the  delivery  of  the  eggs  by 
the  defendant  to  Henir  E.  Hopkins  &  Co.,  the  acceptors  of  the 
time  draft,  was  a  rightcul  delivery,  and  that  the  judgment  of  the 
special  term  should  oe  reversed. 

The  judgment  of  the  special  term  is  reversed,  and  the  cause 
remanaed  with  instructions  to  enter  judgment  on  the  agreed  facts 
for  the  defendant. 

The  other  judges  conciirred. 

Delivery  of  Unindorsed  Bill  of  Lading^.— When  goods  are  shipped  under 
a  bill  of  lading,  drawn  to  the  order  of  the  shipper,  the  delivery  over  of  suoh 
bill  of  lading  unindorsed  will  pass  title  to  the  goods,  and  authorize  the 
delivery  of  them  by  the  carrier  to  the  holder.  Merchants  Bank  of  Cuiada 
V.  Union  R.  R.  &  rnans.  Co.,  8  Hun.  ^9;  s.  O.  69  N.  Y.  878;  Forbes  v.  Fitch- 
burg  R.  R.  Co.,  9  Am.  &  Eng.  R.  R.  Cas.  80;  City  Bank  v.  Rome,  Water- 
town  &  Ogdensburgh  R.  Co.,  44  N.  Y.  186;  Michigan  Central  R.  Co.  v.  Plul- 
lips,  60  HI.  190;  Marine  Bank  of  Chicago  v.  Wright,  46  Barb.  45;  Ohio  & 
l&BB.  R.  R.  Co.  V,  Kerr,  49  111.  469;  Emery  v.  Irving  Nat.  Bank,  25  Ohio 
St.  860. 

And  see  Miller  v,  Hannibal  &  St.  Joe  R.  Co.,  90  N.  Y.  480;  S.  a  12  Am.  & 
Eng.  R.  R.  Cas.  80. 


MaoVeagh  et  al. 

V. 

Atchison,  T.  &  S.  F.  E.  Co. 
(Advance  Cote,  New  Mexico,  Jamiary  19, 1886.) 

A  railroad  company  who,  upon  notice  from  the  owner  of  goods  to  stop 
them  in  transitu  and  hold  them  for  such  owner,  complies,  does  not  become 
party  to  a  new  contract  of  carriage  by  the  subsequent  order  of  the  owner  to 
ship  them  to  another  person  and  place. 

A  common  carrier  is  only  liable  where  the  injurious  act  complained  of  is 
the  proximato  and  not  the  remote  cause  of  the  loss. 

Sdzure  under  legal  process,  like  the  act  of  Ood,  will  excuse  the  common 
carrier  from  delivering  goods  intrusted  to  his  care  for  shipment. 

It  is  not  the  duty  of  a  common  carrier  to  remove  goods  committed  to  him, 
in  order  to  prevent  their  being  subjected  to  an  attachment  levv. 

If  property  in  the  hands  of  a  common  carrier  is  seized  under  legal  prooess, 
and  the  owner  has  timely  knowledge  thereof,  the  carrier  has  a  right  to  pre- 

-^   '       - ' 
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same  that  such  owner  will  take  the  proper  steps  in  the  premises  ^ritboot 
formal  notice  from  him.  In  such  a  case  the  ne^liKence  and  laches  of  the 
owner,  if  it  does  not  occasion  the  loss,  so  far  contributes  towards  it  tliat  be 
must  bear  the  burden  of  it,  and  he  cannot  be  heard  to  attribute  the  fault  to 
another. 

Appeal  from  District  Court,  Bernalillo  county. 
W.  B,  (ThilderSj  for  appellants. 
JI.  Z.  WaZdo^  ioT  appellee. 

AxTELL,  C.  J. — ^This  is  an  action  brought  to  recover  the  Talue 
of  certain  goods,  wares  and  merchandise  allege<l  to  have  been 
shipped  by  the  plaintiffs  over  the  railroad  of  the  defendant,  and  to 
have  been  lost  by  the  negligence  of  the  defendant.  The  declara- 
tion contains  two  counts — one  in  case,  the  other  in  trover.  The 
defence  was  the  general  issue,  and  a  special  plea  setting  up  the 
seizure  of  the  goods  under  legal  process.  The  court  on  the  trial 
below  directed  a  verdict  for  defendant.  It  appears  from  the 
evidence  tliat  Franklin  MacYeagh  &  Co.,  a  nrm  in  Chicago, 
having  sold  on  credit  certain  groceries  to  Richards  &  Co.,  a  firm 
at  Cerillos,  in  Santa  Fe  county.  New  Mexico,  on  the  16th  day  of 
Februaiy,  1882,  delivered  these  goods  at  Chicago  to  the  Chicago, 
Burlington  <fe  Quincy  Railroad  Company,  to  be  shipped  over  said 
company's  road  to  Atchison,  Kansas,  and  thence  over  the  railroad 
of  the  defendant  to  Cerillos,  a  station  on  the  line  of  defendant's 
road.  After  the  goods  were  shipped,  Richards  &  Co.,  the  con- 
signees, became  insolvent,  still  indebted  to  plaintiffs  for  the  goods. 
On  the  26tli  day  of  Februarv,  plaintiffs  requested  Ripley,  a^ent  of 
the  Chicago,  Burlington  &  Quincy  Railroad  Company  at  Chicago, 
to  stop  the  goods,  if  possible,  at  Pueblo,  and  change  consignment 
to  read :  "  Order  Franklin  MacVeagh  &  Co.''  Or,  if  too  late  to 
stop  at  Pueblo,  to  make  consignment  read  :  ''  To  order  Franklin 
MacVeagh  &  Co.,  Cerillos."  The  plaintiffs  were  advised,  March 
6th,  that  tlie  goods  were  held  at  Cerillos,  as  requested  by  him. 
Subsequently,  plaintiffs,  through  the  Chic^igo,  Burlington  & 
Quincy  Railroad  Company,  ordered  these  goods  to  be  shipped  to 
one  C.  A.  Stein,  at  Albuquerque.  It  does  not  appear  from  the 
record  at  what  precise  time  this  order  was  received,  although  it  is 
to  be  gathered  from  a  letter  of  Peabodv,  defendant's  agent  at 
Atchison,  under  date  of  March  31st,  that  lie  had  some  previous 
knowledge  of  such  order.  The  goods  were  never  shipped  by  the 
defendant  from  Cerillos,  but  remained  there  until  the  16th  day  of 
March,  when  one  N.  B.  Laughlin  presented^  his  authority  as 
deputy  sheriff  of  Santa  Fe  county,  produced  and  read  certain 
writs  of  attachment,  declared  to  the  agent  that  he  attached  the 

foods  in  question  as  the  property  of  Richards  &  Co.,  and  would 
old  the  railroad  company  responsible  for  them,  but  did  not  take 
the  goods  into  manual  possession,  nor  summon  the  defendant  as 
garmshee.    Thereafter  the  goods  remained  in  the  posseasiQZi  of 
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thf«  defendant  until  April  19tb,  following,  when,  as  alleged  by 
defendant,  they  were  actually  seized  -and  taken  possession  of  by 
the  sherifE  under  said  writs  of  attachment.     These  goods  having 
reached  their  place  of  destination  and  been  held  for  plain  tiffs,  as  re- 
quested, we  think  the  contract  of  carriage  had  terminated,  and  the 
hability  of  the  defendant  as  a  warehouseman  had  begun.     It  makes 
no  diflterence  that  the  goods  had  not  been  remove  from  the  car. 
It  is  in  evidence  that  the  defendant  had  no  depot  or  warehouse 
building  at  Cerillos,  its  business  being  transacted  in  a  box  car. 
To  render  the  defendant  liable  as  a  common  carrier  for  the  loss  of 
these  goo  Is,  a  new  contract  must  be  shown  to  have  been  entered 
into  between  the  plaintiffs  and  defendant,  followed  by  a  loss 
through  the  negligence  of  the  defendant.     The  order  to  ship  to 
Stein,  at  Albuquerque,  of  itself  does  not  constitute  such  a  con- 
tract.    Some  promise  or  undertaking  by  the  defendant  to  carry 
Bs  ordered  must  appear,  but  the  evidence  does  not  disclose  it. 
For  refusing  to  carry  when  ordered  or  requested  so  to  do,  a  com- 
mon carrier  will  be  subjected  to  liability.     The  obligation  is  to 
carry,  and  he  may  not  ignore  it ;  but  the  cause  of  action  stated  does 
not  proceed  upon  the  theory  that  defendant  refused  to  carry,  but 
that  it  undertook  and  through  negligence  failed  to  deliver.     It  is 
contended  that  this  acknowledgment  by  the  defendant  that  it 
held  the  goods  at  Cerillos  subject  to  tne  order  of  plaintiffs  as 
requested  by  them,  and  the  subsequent  order  to  ship  to  Stein, 
Albuquerque,  constituted    a    contract.      Fairly  construed,   this 
acknowledgment    by  the    defendant   had  no    other    object  or 
effect  than  to  recognize  the  ownership  of  the  goods  as  being 
in  the    plaintiffs    instead    of    Hichards    &    Co.,  against    whom 
they  were  exercising  the  right  of  stoppage  in  trcmsitu^  and 
merely  changed  the  destination  of  the    goods    at  Cerillos    to 
Mac  V  eagh  &  Co.      The  right  of  action,  if  any,  was  against 
the    deiendant    as    a    warehouseman    for    failing    to    forward, 
and  not  as  a  common  carrier.     But  should  it  be  conceded  that  the 
facts  proved  constituted  a  contract  to  carry  to  Albuquerque,  and 
the  goods  being  in  the  hands  of  the  defendant,  liabihty  as  a  com- 
mon carrier  thereby  attached,  still  the  defendant  is  not  Uable  for 
the  delay  in  keeping  these  goods  at  Cerillos,  by  means  whereof 
they  became  exposed  to  seizure  under  legal  process.    A  common 
carrier,  the  same  as  anv  other  person,  is  only  liable  where  the 
injurious  act  complained  of  is  the  proximate  and  not  the  remote 
cause  of  the  loss.   'That  these  goods  would  not  have  been  seized 
upon  legal  process  as  the  property  of  a  third  person,  and  hence 
not  lost  to  the  plaintiffs,  if  they  had  been  forwarded  promptly  to 
Albuquerque,  aoes  not  make  the  defendant  liable.    Seizure  under 
legal  process,  like  the  act  of  God,  will  excuse  the  conmion  carrier 
from  delivering  goods  intrusted  to  his  care  for  shipment.    There 
is  no  pretence  m  this  case  that  there  was  any  collusion  on  the  part 
of  tiie  defendant  to  have  these  goods  seized,  but  only  that  the 


654  MACVEAGH   V.    ATCHISON,    T.    dE    S.    F.    R.    OO. 

delay  exposed  them  to  seizure.  For  this  the  defendant  i^not  liable. 
The  injury  complained  of  must  be  shown  to  be  the  direct  conse- 
quence oi  the  defendant's  negligence.     It  is  not  enough  that  the 
negligence  of  the  defendant  contributed  as  a  remote  cause  to  the 
loss  which  happened.  The  failure  to  ship  promptly  and  the  deten- 
tion at  Cerillos,  at  most,  was  the  remote  cause  oi  the  loss.  Hoadley 
V.  Transportation  Co.,  115  Mass.  304 ;  Eailroad  Co.  v.  Eeeves,  10 
Wall.  176.     Nor  is  it  considered  that  the  delay  occurring  after  the 
16th  of  March,  the  action  of  the  deputy  sheriff  lacking  as  it  did 
some  of  tlie  technical  essentials  of  a  valid  levy,  and  although  it 
might  have  been  reasonably  anticipated  that  it  might  be  followed 
by  a  more  formal  proceeding,  was  changed  into  the  class  of  prox- 
imate as  distinguished  from  remote  causes.    Besides,  it  is  not  alto- 
gether certain,  under  the  circumstances,  whether  the  obligation 
even  of   the  common   carrier  imposed   the   duty  of  secretly  or 
openly  removing  these  goods  beyond  the  reach  of  the  sheriff  of 
Santa  Fe  county,  for  the  mere  purpose  of  avoiding  service  of  writ 
of  attachment.     A  decent  respect  lor  the  law,  and  the  process  by 
which  it  is  enforced,  whatever  may  be  the  character  or  station  to 
whom  it  may  be  applied,  is  always  commendable,  and  to  pursue  a 
course  of  sharp  practice  with  it  under  any  circumstances  cannot  be 
too  severely  reprehended. 

It  is  contended  that  there  was  no  valid  seizure  of  the  goods.   In 
addition  to  what  transpired  on  the  16th  of  March,  the  evidence 
shows  that  the  deputy  sheriff  kept  a  sort  of  surveillance  over  these 
goods  until  the  morning  of  the  19tli  day  of  April,  when  he  again 
went  to  the  defendant's  agent  at  Ceriilos,  as  deputy  sheriff,  and 
demanded  possession  of  the  goods,  to  which  demand  the  agent 
opposed  a  refusal,  saying  that  ne  wanted,  to  see  the  sheriff  ana  get 
his  receipt.  A  few  days  prior  to  this,  Lauglilin  had  been  appointed 
receiver  of  Richards  &  Co.     On  that  same  day,  and  a  few  hours 
after,  the  sheriff,  in  person,  together  with  Laughlin,  went  to  the 
agent  and  demanded  possession  of  the  goods,  paid  the  freight,  and, 
turning  to  Laughlin,  told  him  to  go  and  get  trie  goods.  TBe  agent 
went  with  the  deputy,  opened  the  car,  and  said  to  him,  "  Here  are 
the  goods."     Laughlin  oDtained  permission  to  leave  the  goods  in 
the  car,  went  away,  and,  for  want  of  a  team  that  day,  came  back 
the  next  and  took  away  the  goods.     There  is  no  color  for  saying 
these  acts  did  not  constitute  a  valid  seizure  under  the  writs  of 
attachment.     The  most  scrupulous  precaution  had  been  taken  by 
the  agent  to  deliver  these  goods  to  Laughlin  in  his  character  of 
deputy  sheriff.     That  the  sTieriff  should  permit  him  (Laughlin)  to 
take  tlie  goods  as  receiver,  cannot  alter  the  situation  of  the  defend- 
ant so  as  to  make  it  liable  for  a  wrongful  delivery  in  obedience  to 
legal  process. 

A  more  difficult  question  to  be  decided  is  as  to  the  notice  which 
plaintiffs  had  or  ought  to  have  had  of  the  seizure  of  these  goods 
^uder  the  attachment.    In  Stiles  v.  Davis,  1  Blac^  107,  a  leading 
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in  this  branch  of  the  law,  nothing  is  said  about  the  necessity 
of  giving  the  owner  notice  of  the  seizure.     The  court  decides  that 
seizure  under  legal  process  of  goods  or  the  property  of  a  third 
person  constitutes  a  good  defence  to  an  action  by  the  true  owner, 
and  says  that  the  remedy  pursued  in  that  case,  an  action  of  trover, 
'was  a  mistaken  one ;  that  the  officer  or  the  plaintiffs  in  the  attach- 
ment suits  directing  the  levy  were  the  proper  parties  to  have  been 
sned.     The  language  of  the  court  is  so  broad  and  sweeping  in  its 
declaration  of  legal  principles  applicable  to  this  class  of  cases,  that 
there  seems  to  have  been  left  no  room  for  introducing  a  lack  of 
notice  to  the  owner  of  the  seizure,  as  a  fact  that  would  modify  the 
principle  therein  announced ;  and  were  it  not  that  courts  oi  the 
nighest  respectability  have  confined  the  rulings  in  that  case  as 
applying  only  to  actions  of  trover,  and  not  when  the  suit  is  brought 
on  the  contract  of  carriage,  we  should  be  inclined  to  hold,  upon 
that  decision,  that  seizure  under  legal  process  constituted  a  valid 
defence,  with  or  without  notice  thereof  to  the  owner.  But  it  must 
be  admitted  there  are  strong  reasons  for  requiring  prompt  notice 
to  be  given  of  the  seizure  of  his  goods  to  the  owner,  especially  in 
a  proceeding  to  which  he  is  not  a  party,  and  of  which  he  could 
have  no  notice ;  reasons  so  cogent,  that  sound  law  seems  impera- 
tively to  require  that  the  owner  should  have  such  notice,  or  that 
he  should  be  in   possession  of   such  knowledge  of   the  danger 
menacing  his  property,  and  under  such  circumstances  as  that  a 
mere  tecnnical  performance  of  the  requirements  of  the  law  by 
the  common  carrier  would  not  place  him  in  any  better  situation  in 
relation  to  his  property  than  the  knowledge  already  possessed  by 
him  enabled  him  to  occupy.     If  property  has  been  seized  under 
legal  process,  and  the  owner  has  timely  knowledge  thereof,  and 
was  as  much  in  a  position,  by  the  exercise  of  ordinary  and  proper 
diligence,  to  protect  it  as  if  formal  notice  had  been  given,  the 
common  earner  may  well  presume  that  such  diligence  will  be 
employed,  and  thus  be  excused  from  the  refined  and  technical 
observance  of  the  rule  as  to  the  notice  and  kind  of  notice  which, 
by  some  decisions,  seem  to  be  required.     In  such  case,  the  negli- 
gence and  laches  of  the  owner,  if  it  do  not  occasion  the  loss,  so 
contributes  towards  it  that  he  should  bear  the  burden  of  it,  and  not 
be  heard  to  attribute  it  to  the  fault  of  another.     The  rule  laid 
down  in  Bobinson  v.  Railroad  Co.,  16  Fed.  Rep.  57,  is  a  very 
stringent  one,  but,  as  applied  to  the  facts  of  that  case,  none  too 
much  so ;  nor  is  there  anything  said  by  the  court  in  that  case 
which  confiicts  with  the  views  herein  expressed.     Bjiowledge, 
under  certain  circumstances,  is  recognized  as  fully  taking  the  place 
of  formal  notice. 

In  this  case,  the  first  steps  towards  an  attachment  had  been 
taken  on  the  16th  day  of  March.  That  the  agent  regarded  these 
ffoods  as  attached  is  quite  manifest,  and  so  held  the  goods  subject 
fiiereto.    On  the  4th  of  April,  in  answer  to  an  inquiry  from  rea- 
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body,  defendant's  agent  at  Atchison,  he  informed  him  by  letter 
that  the  goods  were  attached  by  the  sheriff.  This  letter,  in  the 
nsual  course  of  railroad  commnnication,  was  transmitted  to  the 
various  offices  along  the  lines  over  which  the  goods  had  been 
shipped  until  it  reached  Chicago,  when  it  was  sent,  as  it  seemfl 
from  the  indorsement  thereon  by  Ripley,  the  Chicago,  Burlington 
&  Quincy  agent,  to  the  plaintiffs,  who  received  it  not  later  man 
the  11th  day  of  April.  In  contemplation  of  law,  notice  is  nothing 
more  than  the  knowledge  of  a  fact,  state  of  facts,  or  condition  oi 
things  communicated  by  one  whose  duty  it  is  bo  to  do  to  another, 
who  nas  the  right  to  receive  it,  or  some  interest  in  receiving  it 
In  this  case,  the  fact  which  plaintiffs  were  interested  to  know  was 
that  writs  of  attachment  were  in  the  hands  of  the  sheriff,  and  their 

Property  was  menaced  or  affected  in  a  hostile  manner  thereby, 
'he  question  is,  were  they  not,  by  this  letter,  coming  from 
defendant's  agent,  written  in  the  regular  line  of  his  duty,  trans- 
mitted througn  the  proper  channels,  and  which  reached  them 
eight  or  nine  days  before  the  final  act,  dispossessing  the  defendant 
of  the  goods,  duly  and  timely  admonished  of  their  jeopardy? 
Certainly,  they  were  thereby  placed  in  a  much  better  position  for 
the  purpose  oi  exercising  the  proper  and  necessary  care  to  protect 
and  rescue  their  property  than  if,  upon  the  seizure  of  the  same  on 
the  19th  of  April,  the  most  prompt  and  formal  notice  had  been 
given.  If  these  facts  do  not  satisfy  the  technical  requirements  of 
flie  law  of  notice  as  applicable  to  common  carriers  in  cases  of  this 
kind,  they  do  make  out  such  a  full  and  timely  knowledge  on  the 
part  of  the  plaintiffs  of  the  situation  of  their  goods  with  reference 
to  the  attachment  proceedings,  and  under  such  circumstances  as 
call  for  prompt  and  immediate  action  in  their  own  behalf,  a  failure 
to  give  which  can  be  designated  as  negligence  and  laches  on  their 
part,  and,  if  loss  resulted,  to  them  must  attach  the  blame  and  con- 
sequences. No  error  appearing  in  the  record,  the  judgment  of 
the  court  below  is  affirmed. 
Wilson,  J.,  concurs. 

Seizure  of  Goods  under  Legral  Proeess  Taltd  Exeose  for  Non-DeliTerj« 

— When  goods  in  the  possession  of  a  railroad  company  are  seized  by  the 
sheriff  in  pursuance  of  due  legal  process,  this  will  constitute  a  soffident 
excuse  for  non-delivery.  Bliven  v,  BaUroad,  86  N.  Y.  408;  Burton  v,  WiU 
kinson,  18  Vt.  186;  Savannah,  eta,  B.  Co.  u  Wilcox,  48  Ga.  482;  Ohio,  etc., 
R.  E.  Ck).  V.  Yohe,  61  Ind.  181;  "  The  Idaho,"  93  U.  S.  575;  Van  Wmkle  v. 
Steamship  Co.,  87  Barb.  122;  Stiles  v,  Davis,  1  Black,  101;  Fiirman  v. 
Chicago,  etc.,  R.  Co.,  6  Am.  &  Ene.  R.  B.  Cas.  280. 

When  Seizure  is  Under  Illegal  Process,  it  Constttutes  no  Excuse  for 
Non-Deliyery.— When  the  process  is  on  any  account  invalid,  the  seizura 
constitutes  no  excuse  for  non-delivery.  Edwards  v.  Wliite  Line  Transit  Co., 
104 Mass.  159:  Kiff  v.  Old  Colony,  etc..  R.  Co..  117  Mass.  591;  Faust  t;.  South 
Carolina  R.  Co.,  8  S.  C.  lia 

Oeneral  Beferenees. — For  a  full  collection  of  authorities  relative  to  the 
right  of  stoppage  in  trafuntti,  and  for  authorities  holding  that  such  right  is 
not  interfered  with  by  the  attachment  of  the  goods  as  the  property  of  tlM 
OQDBignee,  see  Gfaioago,  B.  &  Q.  B.  Go,  v.  Fainter  A  Sons,  and  noto,  Ii0«. 
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18  Am.  &  Eng.  R.  R.  Cas. 


ACTIONS. 

Faasenger  injured  tnrough  fault  of  oompanv  may  sue  in  tort  and  may  re- 
cover aooordingto  prindpIeB  obtaining  in  such  an  action*  Baltimore  CSity 
Rtfs.  B.  Co.  V.  %emp  et  ux,  xyiii.  220. 

ADMINISTRATORS  AND  EXECUTORS. 

See  Death. 

AGENCY  AND  AGENTS. 

When  company  sells  ticket  to  point  beyond  its  own  line,  the  coupons 
attached  setting  fonh  that  they  are  sold  on  account  of  another  company, 
the  company  selling  the  tickets  acts  as  agent  for  other  line,  and  will  not  be 
deemed  to  have  contracted  to  carry  passenger  through  to  destination. 
Pennsylvania  R.  Co.  v,  Connell,  xviii.  889. 

AMENDMENT. 

Date  of  smnmons  is  not  conclusive  as  to  when  suit  has  been  brought,  as 
same  is  amendable.    Alabama  Gt.  Southern  R.  Co.  v.  Hawks,  xviii.  194. 

In  action  against  railroad  company  for  non-deliverv  of  cotton  shipped  in 
Nov.,  1879,  and  March,  1881,  plaintiff  cannot  so  amend  his  bill  of  particuliurs 
as  to  aver  that  cotton  was  lost  "during  the  cotton  season  of  1879-1880." 
Chicago,  St.  L.  &N.  O.  B.  Co.  v.  Provine,  xviii.  644. 

APPEALS. 

Question  whether  damages  are  excessive  or  not  is  in  Dlinois  question  for 
appellate  court  of  first  resort.  Judgment  of  said  court  will  not  be  reviewed 
on  appeal    Illinois  Central  R.  Co.  v,  Frelka,  xviii.  7. 

Court  will  not  reverse  for  error  in  giving  or  refusing  instructions  when  it 
is  clear  that  verdict  will  be  the  same  on  new  trial.  Otherwise  where  the  case 
Is  a  close  one.    Chicago,  B.  &  Q.  R  Co.  v.  Warner,  xviii.  100. 

Writ  of  error  will  not  lie  to  Supreme  Court  of  U.  S.  from  decision  of 
Supreme  Court  of  Penna.  that  mail  agent  killed  by  negligence  on  railroad 
is  not  a  passenger.    Price  et  al.  v.  Pennsylvania  R.  Co.,  xviii.  278. 

When  record  shows  that  pleading  was  found  to  be  untrue,  appellate  court 
will  not  consider  whether  there  was  error  in  overruling  demurrer  to  it. 
Bartlett  v,  Pittsburgh,  C.  &  St.  L.  R.  Co.,  xviii  549. 

Unless  there  is  motion  for  judgment  on  jury's  answers  to  interrogatories, 
notwithstanding  general  veroict,  no  question  oonoemin^^ght  to  such  judg- 
ment can  arise  m  supreme  court.  Biutlett  v,  Pittsburgh,  C.  &  St.  L.  R.  Co., 
zviiL649. 

18  A.  ft  B.  B.  au.-^-4l. 
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The  particular  error  upon  which  gmntiiig  of  new  trial  in  appellate  oomt 
is  relied  on  must  be  specifically  pointed  out.  Bush  et  al.  v.  Northern 
Pacific  E.  Co..  xviii.  659. 

Transcript  of  record  must  show  matters  at  issue.    These  cannot  be  sup- 

Slied  by  reference  to  record  in  another  case.  Branch  &  Pope  v,  Wilmington 
:W.  R.  Co.,  xviii  621. 

BAGGAGE. 

Check  was  issued  jointly  to  two  passengers  for  chest  which  was  lost 
They  sued  jointly,  and  no  motion  was  made  to  sever  causes  of  action.  Evi- 
dence was  admitted  as  to  contents  of  chest  without  objection.  Held,  that 
court  could  properly  refuse  to  charge,  that  as  some'  of  the  contents  were 
owned  in  severalty,  there  could  be  no  recovery.  Anderson  etal.  v.  Wabaah, 
St.  L.  &  P.  R.  Co.,  xviii.  877. 

When  party  sues  for  money  shipped  in  baggage,  and  also  for  baggage  lost 
in  transit,  and  statements  of  petition  warrant  recovery  of  money,  fact  that 
he  did  not  recover  money,  and  that  value  of  goods  lost  i^as  not  within  juris- 
diction of  court,  is  no  ground  for  sustaining  plea  to  jurisdiction.  Missoori 
Pacific  R.  Co.  V.  York,  xviii.  628. 

Party  may  place  money  in  trunk  shipped  as  ba^gt^e  without  communi- 
cating fact  to  carrier.    Missouri  Pacific  R.  Co.  v.  York,  xviii.  623. 

Possession  of  baggage  check  is  evidence  against  company  of  receipt  of 
baggage.    Denver,  S.  P.  &  P.  R.  Co.  v,  Roberts,  xviii.  627. 


See  Signals. 

BILLS  OF  LADING. 

• 

Contract  by  which  carrier  undertakes  to  relieve  itself  from  liability  for 
delay  will  protect  company  only  against  liability  for  delays  not  caused  by 
its  own  negligence.    Chicago  &  Alton  R.  Co.  v.  Dawson,  xviii.  521. 

Railroad  company  contracting  with  circus  proprietor  U^  transport  special 
circus  cars  under  the  control  of  proprietor's  servants  on  r^g^lar  trams,  is 
not  liable  as  common  carrier,  and  may  contract  for  exemption  from  liabil- 
ity for  damages  caused  by  negligence  of  its  servants.  Coup  v.  Wabash.  St 
L.  &  P.  R.  Co.,  xviii.  542. 

When  complaint  against  common  carrier  for  failure  to  deliver  goods 
promptly,  counts  on  mere  common  law  liability,  and  evidence  shows  that 
goods  were  received  under  special  contract  in  writing,  the  variance  is  fatal. 
Bartlett  v.  Pittsburgh,  C.  &  St.  L.  R.  Co..  xviii.  549. 

Carrier  may,  by  contract,  limit  his  liability,  except  for  the  negligence  of 
his  servants.    Bartlett  v.  Pittsburgh,  C.  &  St.  L.  R  Co.,  xviii.  549. 

When  shipper  of  live-stock  assumed,  by  special  contract,  all  risk  of  delay 
in  transportation,  with  full  knowledge  that  there  were  riots  along  the  line 
of  the  road,  the  railroad  company  was  not  liable  for  delay  in  transportatioa 
caused  by  such  riots.     Bartlett  v.  Pittsburgh,  C.  &  St.  L.  R.  Co.,  xviii  549L 

Railroad  company  contracting  to  carry  goods  over  its  ownandoonnectiDg 
lines,  and  to  deuver  the  same  at  time  specified,  is  liable  for  delay  in  tnms- 
portation  beyond  its  own  line.    Pereira  v.  Central  Pacific  R.  Co.,  xviii.  666. 

Whether  contract  of  transportation  imposes  extra  tenninal  liabilifyts 
question  for  jury.  Provisions  of  receipt  given  by  carriers  to  shipper  are 
not  conclusive  upon  the  latter.  Pereira  v.  Central  Pacific  R.  Co.,  xviii 
565. 

When,  by  terms  of  bill  of  lading,  undertaking  of  company  is  only  to 
deliver  goods  safelv  to  next  carrier  of  several  connecting  lines,  parol  evi- 
dence is  inadmissible  to  show  undertaking  by  company  to  deliver  goodv 
safely  at  their  ultimate  destination.  Hewitt  v.  Chioogo,  B.  &  Q.  B.  Oo., 
xviu.  568. 
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Common  carrier  may  by  special  contract  and  for  a  consideration  contract 
for  exemption  from  liability  aa  insurer,  upon  iis  own  or  a  connecting  line, 
but  cannot  contract  fur  exemption  from  liabUity  for  loeaes  occasioned  oy  the 
negligence  of  itself  or  its  servants.  Taylor  &  Co.  v.  Little  Rock,  M.  R.  &  T. 
R.  Ck>.,  xviii.  690. 

Stipulation  in  bill  of  lading  given  by  one  of  associated  through  line  of 
common  carriers  to  etfect  that  if  damage  to  goods  is  sustained,  that  com- 
pany alone  in  whose  cuscodygoods  were  at  time  of  loss  shall  be  answerable, 
IS  reasonable  and  binding.    Weinburg  v.  Railroad  Co.,  xviii.  697. 

When  terms  of  bill  of  lading  leave  question  in  doubt  whether  conkpany 
was  exempted  from  liability  for  loss  happening  by  fire,  doubt  must  be 
resolved  against  company.  Little  Rock,  M.  R.  &  T.  R.  Co.  v,  Talbot  &  Co., 
xviii.  698. 

Common  carrier  may  contract  for  exemption  from  liability  for  injuries 
occurring  by  unavoidable  accident,  but  cannot  contract  for  exemption  from 
liability  for  acts  occasioued  by  the  negligence  of  itself  or  its  servants.  Little 
Rock,  M.  R.  &  T.  R.  Co.  v.  Talbot  &  Co.,  xviii.  598. 

When  carrier  is,  by  terms  of  bill  of  lading,  exempted  from  liability  for 
losses  occasioned  by  fire,  and  goods  in  transit  are  destroyed  by  fire,  owner 
cannot  recover  unless  he  proves  affirmatively  negligence  of  carrier.  Little 
Rock,  M.  R.  &  T.  R.  Co.  v.  Talbot  &  Co.,  xviii.  598;  Little  Rock,  M.  R.  &  T. 
R.  Co.  V.  Corcoran,  xviii.  602. 

When  valuation  is  fixed  on  goods  by  terms  of  bill  of  lading,  and  freight 
charges  are  proportioned  to  valuation,  shipper  cannot  recover  in  case  of 
loss  more  than  valuation,  although  same  is  attributable  to  negligence  of 
carrier.    Harti;.  Pennsylvania  R.  Co.,  xviii.  (K)4. 

Clause  requiring  notice  of  claim  for  damages  for  loss  of  goods  to  be  made 
within  certain  time  is  valid  as  to  contracts  to  be  performed  partly  without 
State,  but  void  as  to  contracts  to  be  performed  wholly  within  State.  Gulf, 
C.  &  S.  F.  R.  Co.  V,  Maetze,  xviii.  613. 

Wtien  goods  are  shipped  ''at  owner's  own  risk,*'  limitation  of  liability 
enures  to  protection  of  connecting  lines.  Kibb  v.  Atchison,  T.  &  S.  F.  R. 
Co.,  xviii.  618. 

Clause  in  bill  of  lading  that  goods  will  be  shipped  ''at  convenience  of 
company  "  will  not  protect  it  from  liability  for  unreasonable  delay.  Branch 
&  Pope  V,  Wilmington  &  W.  R.  Co.,  xviii.  621. 

Delivery  to  acceptor  of  draft  of  unindorsed  bill  of  lading  will  not  trans- 
fer title,  and  carrier  is  not  in  such  case  liable  to  shipper,  should  acceptor  fail 
to  pay  the  draft.    Jordan  v.  Pennsylvania  Co.,  xviu.  647. 

BOILERS. 

Servant  using  engine  with  defective  boiler  in  obedience  to  requirements 
of  officer  does  not  necessarily  assume  risks  of  employment,  although  he 
knows  of  defect,  when  same  is  not  so  gross,  but  that  with  proper  skiU  and 
care  engine  may  be  safely  used.  Sioux  City  &  Pacific  R.  Co.  v.  Finlayson, 
jcviii  68. 

BRAKES. 

Company  held  liable  under  special  circumstances  for  injury  to  engineer 
caused  by  defective  air-brake,  though  deceased  had  knowledge  of  %feot. 
Kansas  City,  St.  J.  &  C.  B.  R.  Co.  v.  Flynn,  xviii.  38. 

BRIDGES. 

Brakeman  on  freight  train  had  been  warned  against  low  bridges  by  officer 
of  company.  He  was  also  warned  by  fellow  servant  of  bridge  which  train 
was  approaching.  He  was  struck  by  tiridge  and  killed.  Seldy  that  there 
could  be  no  recovery,  as  he  had  assumed  the  risk  and  had  been  guillnr  of  con- 
tributory negligence.    Clark,  Adm'r,  v.  Richmond  &  D.  R.  Co.,  xviu.  78. 
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BRIDGES— CotiMnued 


Company  not  liable  for  iiijoiy  to  seirant  caused  by  falling  through  bridge 
while  walking  thereon  in  discharge  of  hid  duty  to  ascertain  cause  of  stop- 
page of  train,  the  bridge  being  sufficient  to  allow  safe  passage  of  trains  and 
the  oompanr  having  no  reason  to  expect  that  it  would  be  and  bjr  Bervants. 
Koontz  V,  Chicago,  K.  L  ft  P.  R.  Co.,  xviii.  86. 


CANCER. 

Jury  may  consider  whether  cancer  was  or  was  not  proximate  result  of 
accident.  If  it  was,  damages  are  recoverable,  notwithstanding  plaintiff  had 
tendency  ^r  predisposition  to  cancer.  Baltimore  City  Pass.  R.  Go.  v.  Ejemp 
et  ux,  xviii.  220. 

CARRIERS. 

See  BAGOAas;  Bujjs  or  Ladino;  CoNNBCnNa  Linies;  Ezfrsbs 

COMPAIOBS;  PASSBNaEBS. 
EXCBSSITE  FBKIOHT  CHARGES  AND  DiSCRIMINATIOKB. 

A  railroad  company,  having  purchased  the  road  of  another  company, 
received  a  charter  conditionally  upon  its  payment  to  the  State  of  the  debto 
of  tiie  purchased  road.  The  charter  gave  the  company  the  right  to  fix  and 
regulate  its  freights  and  fare.  Held^  that  a  subsequent  act  fixing  the  maxi- 
mum rates  of  freight  and  fare  was  unconstitutional,  being  a  violation  of  the 
charter  contract.    Illinois  Central  R.  Co.  v.  Stone  et  al,,  xviii  410. 

State  act  regulating  rates  of  freight  and  fare  is  unconstitutional  as  applied 
to  a  railroad  company  incorporated  in  several  States  and  running  therein. 
Such  act  so  applied  is  a  regulation  of  inter-State  commerce.  Ulinois  Central 
R.  Co.  V,  Stone  et  aJ.,  xviii.  416. 

Law  of  State  fixing  maximum  rate  of  freight  is  void  as  applied  to  trans- 

gortation  of  freight  from  one  State  to  another,  being  a  regumtion  of  inter- 
tate  commerce.     Hardy  v,  Atchison,  T.  &  S.  F.  R.  Co.,  xviii.  4S3. 

Injunction  was  issued  in  this  case  to  compel  carrier  to  receive  goods  from 
another  for  transportation  and  to  collect  and  account  for  all  freignt  chaigei 
paid  bv  consignee  without  charge  to  first  carrier.  Injunction  abo  required 
defendant  to  receive  all  goods  for  transportation  over  plaintifTs  lines  upon 
tcoider  by  latter  of  charges.  Baltimore  &  Ohio  R.  Co.  v,  Adams  Bzpreoi 
Co.,  xviii.  456. 

Railroad  company  charging  same  rate  per  ton  for  transporting  coal  from 
group  of  collieries  several  miles  apart  to  same  destination,  is  liable  to  owner 
of  nearest  collie^  under  English  statute  prohibiting  overcharges.  Ean- 
ohester,  S.  &  L.  K.  Co.  v.  Denaby  Main  CoUiery  Co.,  xviii  482. 

Under  statute  of  Alabama,  railroad  company  is  entitled  to  charse  for 
local  freights  at  rate  of  fifty  per  cent,  more  than  for  goods  transported  from 
terminus  to  terminus  of  road.  It  is  not  limited  to  charge  of  sucn  extra  rate 
beyond  rate  charged  for  goods  brought  from  or  carried  to  point  beyond 
eiuier  terminus.    Lotspeich  et  al.  v.  Central  R.  &  B.  Co.  of  Ga.,  xviii.  4w. 

The  evidence  in  this  case  as  to  ordinary  freight  charges  for  uncompreeied 
cotton,  held,  insufficient  to  establish  an  overcharj^for  compressed  oottoo. 
Lotepeich  et  cU,  v.  Central  R.  &  B.  Co.  of  Gku,  xviii.  400. 

Wnether  rates  of  freieht  fixed  by  railroad  company  fordistanoee  lees  than 
thirty  miles  be  reasonable  or  not  under  Ohio  statute  is  question  for  jury. 
Petcfs,  Ricker  &  Co.  v.  Marietta  &  C.  R  Co.,  xviii  492. 

Shipper  may  recover  overcharges  {Mdd  to  procure  services  of  cairieri 
even  tnough  payments  are  made  by  arrangement  of  parties  at  end  of  each 
month.  Such  nayments  are  not  voluntaiy  paymoitB.  Peteriy  Rioker  A  Oft 
V.  Marietta  &C.K  Co.,  zriii,  48d. 
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Deuveby  to  Gabbdeb. 

Company  held  liable  as  common  carrier  for  goods  deposited  alongside  of 
platform  in  its  yard,  although  no  receipt  was  given  for  such  goods,  when 
common  custom  of  company's  servant?  was  to  consider  this  a  delivery.  The 
fact  that  the  rules  of  company  required  a  receipt  to  be  given,  and  that 
kno-wledge  of  the  custom  was  not  traced  to  superintendent  of  company, 
made  no  difference.  Montgomery  &  Eufaula  R.  Co.  v.  Kolb  et  oZ.,  xviii.  513. 
When  railroad  company  is  bound  by  statute  to  give  receipts  for  mer- 
chandise delivered  to  it  for  transportation,  its  failure  to  give  receipts  cannot 
vary  its  liability  when  delivery  is  satisfactorily  shown.  Montgomery  & 
Ehifaula  R.  Co.  v.  Kolb  et  al„  xviii.  512. 

'When 'goods  are  delivered  to  railroad  company  to  be  forwarded  immedi- 
ately, company  becomes  at  once  liable  as  common  carrier.  If  they  are  to 
^•ait  further  orders  of  shipper  before  carriage,  company  is  liable  as 
warehouseman  only.    Little  Rock  &  FA  S.  R.  Co.  v.  Hunter,  xviii  527. 

AVhen  goods  are  left  at  (Nation  to  be  kept  until  owner  proceeds  on  his  jour- 
ney, and  to  be  returned  on  request  if  he  should  not  ^,  company  is  not  liable 
except  as  gratuitous  bailee,  it  liable  at  all.  Little  Book  &  Ft.  S.  R.  Co.  v. 
Hunter,  xviii.  527. 

When  plaintiff  had  delivered  goods  for  transportation  to  servant  who  had 
Crequentlv  shipped  goods  for  her  before  and  who  had  declared  that  he  had 
shipped  these,  add,  that  in  case  of  loss  plaintiff  was  entitled  to  recover 
value  of  goods.    Quarrier  v,  Baltimore  &  Ohio  R.  R.  Co.,  xviii.  585. 

Duty  op  Consiqnob. 

Party  may  place  money  in  trunk  without  communicating  fact  to  carrier 
'when  same  is  shipped  as  baggage.  But  he  is  guilty  of  fraud  if  such  trunk 
is  shipped  as  freight.     Missouri  Pacific  R.  Co.  v.  York,  xviii.  628. 

Consignor  of  goods  is  not  bound  to  inform  carrier  of  value  if  not  asked. 
Gulf.  C.  &  S.  F.  R.  Co.  V.  Clark  et  al.,  xviii.  628. 

RiaHTs,  Duties  and  LiABiLnxES  of  Carbiebs. 

Statute  of  Texas  enabling  consignee  to  whom  railroad  company  refuses  to 
deliver  goods  on  tender  of  charges  to  recover  penalties,  is  constitutional  and 
valid.     Houston  &  T.  C.  R.  Co.  v.  Harry  &  Bro.,  xviii.  502. 

Independent  of  statute,  consignee  to  whom  a  railroad  company  refuses  to 
deliver  freight  on  tender  of  charges  is  entitled  to  recover  damages. 
Houston  &  T.  C.  R.  Co.  v.  Harry  &  Bro.,  xviii.  502. 

Railroad  company  is  bound  to  transport  or  haul  on  its  road  cars  of  other 
compftuies  when  requested  so  to  do,  and  in  case  of  injury  to  such  cars  is 
liable  as  a  common  carrier.  Peoria  So  Pekin  Union  R.  Co.  v.  Chicago,  R  L 
&  P.  R.  Co.,  xviii.  506. 

Where  goods  were  lost  in  course  of  transportation  by  carrier,  charge  that 
it  was  not  necessary  to  identify  the  particular  goods  by  marks  or  brands,  but 
that  jury  must  be  satisfied  in  regard  to  the  particular  goods  by  an  average 
or  some  other  means,  is  not  error  when  there  is  evidence  tending  to  show 
average  class,  weight  and  value  of  goods.  Montgomery  &  Eufaula  R.  Co.  v. 
Kolb  et  al,,  xviii.  512. 

Company  was  held  liable  for  loss  of  ^;oods  by  misdelivery,  though  the  road 
was  not  regularly  open  to  traffic.  Little  Rock,  M.  R.  &  T.  R.  Co.  v.  Glide- 
well,  xviii.  589. 

Railroad  company  is  liable  in  case  of  misdelivery  whether  same  occurs  bv 
mistake  or  through  fraud.  Little  Rock,  M.  R.  &  T.  R.  Co.  v.  Glidewell, 
xviii.  589. 

Custom  of  company  concerning  obntracts  as  to  transportation  of  grain 
will  not  operate  as  to  parties  in  ignorance  of  custom.  Atchison  &  N.  R.  Co. 
V.  Miller,  xviii.  545. 

When  carrier  agrees  to  carry  goods  at  certain  rate,  he  is  bound  by  his 
contract,  and  cannot  retain  out  of  proceeds  of  goods  when  sold  a  larger  sum. 
Atchison  &  N.  R.  Co.  v.  Miller,  xviii.  546. 
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In  this  case  there  was  evidence  to  go  to  rory  of  ehorta^  in  amount  of 
grain  delivered  bv  carrier.  Bush  et  al.  v.  Northern  Pacific  R.  Co.,  xvilL 
859. 

Company  receiving  freight  defectively  addressed  waives  right  to  plead 
such  defect  as  excuse  for  non-delivery.  Gulf,  C.  &  S.  F.  R.  Co.  v.  Maetze, 
xviu.  618. 

Consignee,  though  not  bound  so  to  do,  may  accept  goods  at  other  point 
than  destination.    Gulf,  C.  &  8.  F.  R.  Co.  v.  Clark  et  al,  xviii.  628. 

Carrier  is  liable  for  non-delivery  at  destination  of  goods  damaged  by  act 
of  God.    Gulf,  C.  &.  S.  F.  R.  Co.  v.  Clark  et  al,  xviii.  628. 

Question  of  tender  of  freight  at  any  other  point  than  Vlestination  is  for 
the  court  and  not  for  the  jury.  Gulf,  C.  &  8.  F.  R  Co.  t\  Clark  et  €eL,  xviiL 
628. 

In  action  against  carrier  for  failure  to  deliver  goods  at  destination,  evi- 
dence  as  to  value  at  point  of  shipment  is  relative  in  estimating  damages. 
South  &  North  Ala.  R  Co.  v.  Wood,  xviii.  684. 

When,  in  action  for  non-delivery  of  ^oods,  company  pleads  it  never 
received  them,  proof  of  non-delivery  need  not  be  made.  Hot  Springs  R 
Co.  V,  Hudgins,  xviii.  648. 

In  action  for  non-delivery  it  is  not  sufficient  for  plaintiff  to  show  that 
goods  marked  with  his  initials  were  delivered  to  consignee  as  property  of 
another  consignor.    Chicago,  St.  L.  &  N.  O.  R  Co.  v  Provine,  xviii.  644' 

Delivery  to  acceptor  of  draft  of  unindorsed  bill  of  lading  will  not  trans- 
fer title,  and  carrier  is  not  in  such  case  liable  to  shipper,  should  acceptor 'ail 
to  pay  the  draft.    Jordan  v.  Pennsylvania  Co.  xviii.  647. 

When  nulroad  company  upon  notice  to  stop  goods  in  tramitu  holds  them 
for  owner,  it  does  not  become  party  to  new  contract  of  carriage  ^  subse- 
quent order  of  owner  to  ship  them  to  other  person  or  place.  Mac  veagh  et 
al.  V.  Atchison,  T.  &  8.  F.  R  Co..  xviii.  661. 

When  goods  in  hands  of  railroad  company  are  seized  by  legal  process,  and 
owner  has  timely  notice,  company  is  not  responsible  for  their  loss.  Hao- 
Veagh  et  al,  v,  Atchison,  T.  &  8.  F.  R.  Co.,  xviii.  651. 

Rfilroad  company  is  not  bound  to  remove  goods  committed  to  it  to  prevent 
their  being  subjected  to  attachment  levy.  Mac  Veagh  et  al.  v.  Atchison,  T. 
&  S.  F.  R  Co.,  xviii.  651. 

Delays. 

Company  only  obliged  to  provide  sufficient  facilities  for  such  freight  as  it 
may  reasonably  expect  to  be  offered.  It  is  not  bound  to  provide  for  any 
extraordinary  influx  of  business.  Chicago  Sc  Alton  R.  Co.  v.  Dawson,  xviii. 
621. 

Company  receiving  goods  for  transportation  without  specific  agreement 
to  contrary,  undertakes  to  carry  them  in  reasonable  time,  regardless  of  any 
extraordinary  press  of  business.  Chicago  &  Alton  R  Co.  v.  Dawson.  xviiL 
621. 

Instruction  to  effect  that  railroad  company  was  bound  to  forward  applet 
the  same  day  they  were  received,  and  permitting  no  excuse  whatever  for 
delay,  is  erroneous.    J)ixon  v.  Chicago,  K.  I.  &  P.  R  Co.,  xviii.  525. 

Company  is  not  bound  to  have  cars  ready  for  shipment  of  live-stock  on 
game  day  that  shipper  notifies  them  of  intent  to  forward  Iiv<>-stock.  unkflB 
notice  is  proved  to  oe  reasonable,  or  that  custom  of  company  is  to  fnrniBh 
oars  on  such  notice.    Richardso^  v.  Chicago  &  N.  W.  R.  Co..  xviii.  "30 

Delay  of  seventy  davs  in  transportation  of  freight  is  unrea«onab}p,  and 
company  must  respond  in  damages.  St.  Louis,  I.  Mt.  &  8.  R  Co.  t*.  Heath, 
xvui.  557. 

When,  by  reason  of  non-delivery  of  goods  within  reasonable  time,  oon- 
signee  is  obliged  to  purchase  other  goods,  he  is  not  compelled  to  receive  the 
goods  when  afterwards  offered.  Gulf,  C.  &  8.  F.  R  Co.  v,  Maetse,  rriS, 
618. 
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>viien  carrier  failed  to  forward  goods  proxnptl3r,  and  in  consequence  they 
"^recre  attached,  hM,  that  he  was  not  liable,  as  his  n^ligence  was  remote 
and  not  proximate  cause  of  injury.  MacVeagh  et  cU,  v,  Atchison,  T.  Sc  S. 
IF.  B.  Ca,  xviiL  651. 

Ck>MTaA0T8  LiMrnNa  Liability. 

Company  accepting  charter  as  common  carrier  cannot  by  contract  with 
ottier  company  exempt  itself  from  liability  as  common  carrier.  Wabash, 
B^.  Lb  &  P.  R.  Co.  V.  Peyton,  xviii.  1. 

Contract  by  which  carrier  undertakes  to  relieve  itself  from  liability  for 
dfilay  will  protect  company  only  against  liability  for  delays  not  causea  by 
itB  own  negligence.    Chicago  &  Alton  R.  Co.  v.  Dawson,  xviii.  521. 

Bailroad  company  contracting  with  circus  proprietor  to  transport  special 
oixcus  cars  under  the  control  of  proprietor's  servants  on  regular  trains  is  not 
liable  as  common  carrier,  and  may  contract  for  exemption  from  liability  for 
damages  caused  by  negligence  of  its  servants.  Coup  v.  Wabash,  St.  L.  ^ 
I*.  R.  Co.,  xviii.  542. 

When  complaint  against  common  carrier  for  failure  to  deliver  goods 
promptly  counts  on  mere  common  law  liability,  and  evidence  shows 
that  goods  were  received  under  special  contract  in  writing,  the  variance  is 
fatel.     Bartlett  v.  Pittsburgh,  C.  &  St.  L.  R.  Co.,  xviii.  549. 

When  shipper  of  live-stock  assumed  by  special  contract  all  risk  of  delay 
in  transportation  with  full  knowledge  that  there  were  riots  along  the  line  of 
the  road,  the  railroad  company  was  not  liable  for  delay  in  transportation 
caused  by  such  riots.    Baruett  v,  Pittsburgh,  C.  &  St.  L.  R.  Co..  xviii.  649. 

Carrier  may  by  contract  limit  his  liability  except  for  the  negligence  of  his 
servants.    Bartlett  v,  Pittsburgh,  C.  &.  St.  L.  R.  Co.,  xviii.  549. 

Common  carrier  may,  by  special  contract  and  for  a  consideration,  con- 
tract for  exemption  from  liaoility  as  insurer  upon  its  own  or  connecting 
line,  but  cannot  contract  for  exemption  from  liability  for  losses  occasioned 
by  the  negligence  of  itself  or  its  servants.  Taylor  &  Co.  v.  Little  Rock,  M. 
B.  &  X.  R.  Co.,  xviii.  590. 

Stipulation  in  bill  of  lading  given  by  one  of  associated  through  line  of 
common  carriers  to  effect  that  u  damage  to  goods  is  sustained,  that  com- 
pany alone  in  whose  custody  goods  were  at  time  of  loss  shall  be  answerable, 
la  reasonable  and  bindins^.    Weinburg  v.  Railroad  Co  ,  xviii.  597. 

When  terms  of  bill  of  lading  leave  question  in  doubt  whether  company 
was  exempted  from  liability  for  loss  Happening  by  fire,  doubt  must  be 
resolved  against  company.  Little  Rock,  M.  R.  &  T.  R.  Co.  v.  Talbot  &  Co., 
xviii.  698. 

Common  carrier  may  contract  for  exemption  from  liability  for  injuries 
oocurring  by  unavoidable  accident,  but  cannot  contract  for  exemption 
from  liability  for  acts  occasioned  by  the  negligence  of  itself  or  its  servants. 
Little  Rook,  M.  R.  &  T.  R.  Co.  v.  Talbot  &  Co..  xviii.  598. 

When  carrier  is,  by  terms  of  bill  of  lading,  exempted  from  liability  for 
losses  occasioned  by  nre,  and  goods  in  transit  are  destroyed  by  fire,  owner 
cannot  recover  unless  he  proves,  affirmatively,  negligence  of  carrier.  Little 
Rock,  M.  R.  &T.  R.  Co.  v.  Talbot  &  Co.,  xviii.  598;  Little  Rock,  M.  R.  &  T. 
R.  Co.  V.  Corcoran,  xviii.  602. 

When  valuation  is  fixed  on  «>ods  by  terms  of  bill  of  lading  and  freight 
charges  are  proportioned  to  valuation,  shipper  cannot  recover  in  case  of  loss 
more  than  "v^uation,  iddiough  same  in  attributable  to  negligence  of  carrier. 
Hart  V,  Pennsylvania  R.  Co.,  xviii.  604. 

Clause  in  contract  of  shipment  requiring  notice  of  claim  for  damages  in 
certain  time  when  goods  are  lost  is  valid  as  to  contracts  to  be  partly  per- 
formed without  State,  but  is  void  as  to  contracts  to  be  performed  wholly 
within  State.    Qulf ,  C.  &  S.  F.  R.  Co.  v.  Maetse,  xviii.  618.      . 

When  merchandiiae  is  shipped  "at  owner's  own  risk,*' the  limitation  of 
Hafaflity  enures  to  protection  of  connecting  lines.  Eoff  v.  Atchison,  T.  &  S. 
F.  B.  Ok,  xviiL  618. 
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GoNNEdnNQ  Limbs. 

An  injunction  was  refused  in  this  case  to  compel  carrier  to  advance 
accrued  charges  to  carrier  receiving  goods  from  plaintiff.  But,  senibk,  that 
if  this  were  an  established  usage,  and  defendant  granted  facihty  to  some 
carriers  and  refused  it  to  others,  injunction  would  lie  to  preveut  discrimina- 
tion.   Baltimore  &  Ohio  R.  Ck>.  v.  Adams  Elxprees  Co.,  xviii.  455. 

Comi)aD y  cunnot  be  compeUed  tc  give  bill  of  lading  which  will  render  it 
liable  for  sale  transportation  of  ^oods  beyond  its  own  line.  Lotspeich et  cri. 
V,  Central  R.  &  B.  Co.  of  Ga.,  xvui.  490. 

In  absence  of  express  contract,  railroad  company  is  not  liable  for  safe 
transportation  of  Koods  beyond  its  own  line.  Lotspeich  v.  Central  R.  &  B. 
Co.  or  Ga.  xviii.  490. 

Association  of  railroad  companies  for  transportation  of  through  freights 
and  division  of  receipts  in  prescribed  proportion,  does  not  consti&te  a  part- 
nership nor  render  conmanies  jointly  hable  for  loss  or  injury  to  goods. 
Hot  Springs  Railroad  v.  Trippe  £  Co.,  xviii.  662. 

Railroad  company  contracting  to  carry  goods  over  its  own  and  connecting 
lines  and  to  deliver  the  same  at  time  specified,  is  liable  for  delay  in  trans- 
portation beyond  its  own  Hue.    Pereira  v.  Central  Pacific  R.  Co.,  xviii.  565. 

Whether  conti*act  of  transportation  imposes  extra  teiminai  liability  is 
question  for  jury.  Provisions  of  receipt  given  by  carrier  to  shipper  are  not 
conclusive  upon  the  latter.     Pereira  v.  Central  Pac»ific  R.  Co.,  xviii.  565. 

When  railroad  company  fakes  property  for  shipment  to  point  beyond  its 
own  line,  it  is  bound  to  deliver  same  in  reasonable  time  ta  next  company, 
but  is  not  liable  for  un^lifirence  of  such  other  company  occasioning  loss. 
Hewitt  V.  Chicago,  B.  &  Q.  R.  Co..  xviii.  668. 

When,  by  terms  of  bill  of  lading,  undertaking  of  company  is  only  to 
deliver  goods  safely  to  next  carrier  of  several  connecting  lines,  parol 
evidence  is  inadmissible  to  show  undertaking  by  company  to  deliver  goods 
safely  nt  their  ultimate  destination.  Hewitt  v.  Chicago,  B.  &.Q.  R.  Co., 
xviii.  568. 

Car  of  potatoes  was  delayed  in  cold  weather  in  being  transferred  from  one 
road  to  nnother  connecting  line.  Held,  that  first  named  company  was 
liable  for  injury  done  the  potatoes  if  the  delay  occurred  through  its  fault 
Hewitt  V.  Chicago,  B.  &  Q.  R.  Co.,  xviii.  668. 

When  car  was  delivered  by  one  road  to  another  connecting  with  it  on  one 
day  and  receipt  therefor  was  dated  the  next,  held,  that  evidenc€  was  admis- 
sible to  show  custom  to  that  effect.  Hewitt  v,  Chicago,  B.  Sc  Q.  R.  Co., 
xviii.  568. 

Carrier  is  liable  for  loss  of  goods  in  its  warehouse  awaiting  transportation 
by  connecting  line,  notwithstanding  custom  that  connecting  carrier  shall 
inspect  books  of  Roods  received  and  takepossession  of  same  for  transporta- 
tion.   Condon  v.  Ifarquette,  H  &  O.  R.  Co.,  xviii.  674. 

When  railroad  company  stores  goods  in  a  warehouse  at  its  teorminus 
owing  to  inability  of  connecting  line  to  transport  them,  and  fails  to  notify 
shipper  of  fact,  it  will  be  liable  for  all  injury  to  the  goods  occasioned  by 
delay,  notwithstanding  fact  that  it  has  assumed  no  extra  terminal  liability. 
Petersen  et  aL  v.  Case,  Receiver,  xviii.  678. 

It  is  not  duty  of  common  carriers  to  pay  antecedent  charges  on  freight 
tendered  to  them  by  connecting  carriers,  even  where  it  is  customary  so  to 
do.    Baltimore  &  Ohio  R.  Co.  v.  Adams  Express  Co.,  xviii.  686. 

Clause  in  bill  of  lading  that  goods  will  be  shipped  ''atconvenienoe  of  com- 
pany "will  not  protect  it  from  liabilitv  for  unreasonable  delay.  Branoh  & 
Pope  V.  Wilmington  &  W.  R.  Co.,  xviii.  631, 

Jurisdiction. 

■ 

In  Arkansas,  justices  of  the  peace  have  jurisdiction  of  suits  against  rail- 
road companies  for  delay  in  transporting  goods  when  damages  are  leas  than 
$100.  Such  suits  may  be  in  form  ex  oomractu  or  ex  delicto.  St  Ixrais,  Iron 
Mt.  ^  S:  R.  Co.  V.  Heath,  xviii.  667. 
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^When  party  sues  for  money  shipped  in  baggage  and  also  for  baggage  lost 
4n  tran8uUf  and  statements  of  petition  warrant  recovery  of  moneyTiact  that 
l&e  did  not  recover  money  and  that  value  of  goods  lost  was  not  within  juris^ 
diction  of  court,  is  no  ground  for  sustaining  plea  to  the  jurisdiction.  Missouri 
Pacific  R.  Ck>.  v.  York,  zviii.  628. 

Pabtibs  to  Suit. 

One  with  whom  contract  of  carriage  is  made  and  who  is  described  therein 
as  consignor,  consignee  and  sole  owner,  may  maintain  action  for  overcharge, 
though  he  is  not  owner  and  did  not  personally  furnish  funds  to  pay  over- 
eliarge.    Waterman  v.  Chicago,  M.  &  St.  P.  K.  Co.,  xviii.  456. 

Consignee  who  is  purchaser  of  goods  may  sue  for  non-delivery.  Where 
there  is  doubt  as  to  whether  he  is  purchaser  or  not,  question  is  for  jury. 
South  &  North  Al.  R.  Co.  v.  Wood,  xviii.  684. 

In  case  of  loss  of  goods,  the  party  in  whom  entire  property  is  must  sue.  If 
both  consignor  and  consignee  nave  interest,  either  may  sue,  but  recovery  b^ 
one  is  bar  to  action  by  the  other.    Denver,  S.  P.  &  P.  K.'Co.  v.  Frame,  xviii. 

E^V1DSNCB. 

Possession  of  baggage  check  is  evidence  against  carrier  of  receipt  of  bag- 
^^age.     Denver,  S.  PTa  P.  R.  Co.,  xviii.  627. 

Damages. 

When  perishable  goods  are  depreciated  by  delay  in  transportation,  meas- 
ure of  damages  is  difference  in  market  value  at  time  when  they  should  have 
been  and  time  when  they  are  delivered.  Petersen  et  al.  v.  Case,  Receiver, 
xviii.  678. 

When  carrier  loat  part  of  cotton  press  in  transit,  only  damages  recover- 
'  able  were  cost  of  supplying  missing  part  and  fair  rental  value  of  press 
daring  delay  in  operation.    Qulf ,  C.  &  S.  F.  R.  Co.  v,  Maetze,  xviii.  618. 

Consi^or  is  only  entitled  to  such  damages  for  loss  of  goods  by  carrier  as 
latter  might  reasonably  have  f orseen  would  occur.  If  special  circumstances 
caused  special  damage,  complaint  must  aver  them.  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Biaetze,  xviii.  618. 

Where  there  is  no  evidence  as  to  value  of  goods  lost  by  carrier,  court  may 
refuse  a  charge  limiting  right  of  recovery  to  value  without  stating  how  value 
is  to  be  ascertained.    Gulf,  C.  &  S.  F.  R.  Co.  v,  Clark  et  al.,  xviii.  628. 

Measure  of  damages  for  loss  of  goods  by  carrier  is  value  at  destination 
with  interest  from  the  time  they  should  have  been  delivered.  When  goods 
are  old,  their  particular  value  to  owner  is  measure  of  damages.  Gulf,  C.  & 
a  F.  R.  Co.  V,  Clark  et  oZ.,  xviii.  628. 

CASE,  ACTION  ON  THE. 

Merchant  has  no  action  against  company  for  notifying  servants  that  thsT 
will  be  discharged  if  they  tntde  with  him.  Payne  v.  Western  R.  Co.,  xviii. 
119. 

CHECKS. 

Possession  of  baggage  check  is  evidence  as  against  carrier  of  receipt  cC 
baggage.    Denver,  8.  P.  &  P.  R.  Co.  v.  Roberts,  xviii  627. 

CHILDREN. 

Company  not  held  liable  for  killing  of  lad  of  eighteen  while  coupling  oars, 
the  evidence  showing  that  he  was  not  inen>6rienced,  and  f ailine  to  show 
negligence  on  the  pifft  of  the  yompany.  veits  v,  Toledo,  A.  A.  %  G.  T.  R. 
Ca,  xviii  11. 
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CIVIL  RIGHTS. 

See  GoLOBKD  Pbbsohs. 

COLORED  PERSONS. 

Railroad  oompany  may  proTide  aepaiate  oonTejaiioee  for  irhite  and 
coiomd  pasBengera,  piDYided  aooommooatioiui  are  equaL  Britfeoa  v.  Atlania 
ft C.  Air LineR.  Co.,  xviiL  801. 

COMMON  CARRIERS. 

8eeCABBiBB& 

CONNECTING  LINES. 

Company  selling  tickets  beyond  its  own  line  is  liable  for  sore  and  aaf e 
transportation  of  pusaeneer  to  destination,  notwithstanding  clause  in  ticket 
limiting  company's  liabiBty  to  its  own  line.  Central  R.  R.  of  Ga.  v.  Combe 
etai.,  xTiii.  206. 

Company  sold  ticket  to  point  beyond  destination,  part  of  the  route  being 
br  steamer.  Owing  to  quarantine,  the  steamer  was  taken  off  after  sale 
of  ticket.  Held,  that  passenger  was  not  entitled  to  damliges.  Central  R. 
R.  of  Ga.  V.  Combs  et  al.,  xvui  208. 

Railroad  company  sold  ticket  to  point  beyond  its  own.line  reached  in  part 
by  steamer.  The  steamer  had  been  withdrawn  prior  to  sale  of  ticket.  Mdd, 
that  if  passenger  could  reach  destination  in  another  way,  he  was  bound  to  do 
so,  and  could  recover  extra  expense  and  damages  for  delay.  If  he  could 
not,  he  was  entitled  to  return  to  point  of  startinff,  and  oould  recoTer 
his  expenses  goine  and  returning,  and  damages  for  delay.  Central  R.  R.  of 
Ga.  V.  Combs  et  cU.y  xviii.  206. 

A  railroad  company  in  selling  tickets  beyond  its  own  line  acts  as  agent  of 
the  other  roads.  An  action  lies  by  the  passenger  against  such  other  roads. 
Lundy  v.  Central  Pacific  R.  Co.,  xviii.  300. 

When  company  sells  ticket  to  point  beyond  its  own  line,  the  coupons 
attached  settmg  forth  that  they  are  sold  on  account  of  another  company, 
the  company  selling  the  tickets  acts  as  agent  for  other  line,  and  will  not 
be  deemed  to  have  contracted  to  carry  passenger  through  to  destination. 
Pennsjrlvania  R.  Co.  v.  Connell,  xviii.  880. 

An  injunction  was  refused  in  this  case  to  compel  carrier  to  advance 
accrued  charges  to  carrier  receiving  goods  from  plaintiff.  But,  semMe,  that 
if  this  were  an  established  usage,  and  defendant  apranted  facilitjr  to  some 
carriers  and  refused  it  to  others,  injunction  would  Be  to  prevent  discrimina- 
tion.   Baltimore  &  Ohio  R.  C  ).  v.  Adams  Express  Co.,  xviii.  455. 

Injunction  was  issued  in  this  case  to  compel  carrier  to  receive  goods  from 
another  for  transportation,  and  to  collect  and  account  for  all  freight  charges 
paid  bv  consignee  without  charge  to  first  carrier.  Injunction  also  required 
defenoant  to  receive  all  goods  for  transportation  over  plaintiff's  linen  upon 
tender  by  latter  of  charges.  Baltimore  &  Ohio  R.  Co.  v.  Adams  Express  Ck>., 
xviiL  465. 

Company  cannot  be  compelled  to  nve  bill  of  lading  which  will  render  it 
liable  for  safe  transportation  of  goods  beyond  its  own  line.  Lotspeich  et  dL 
V.  Central  R.  &  B.  Co.  of  Ga.,  xviii.  400. 

In  absence  of  express  contract,  railroad  company  is  not  liable  for  safe 
transportation  of  goods  beyond  its  own  line.  Lotspeich  v.  Central  R.  &  B. 
Co.  of  Ga.,  xviii.  400. 

Railroad  company  is  bound  to  transport  or  haul  on  its  road  cars  of  other 
companies  when  requested  so  to  do,  and  in  case  of  injury  to  such  cars,  is  lia- 
ble as  a  common  carrier.  Peoria  &  Pekin  Union  R.  Co.  v,  Chicago,  R.  L  & 
P.  R.  Co.,  xviu.  506. 

Association  of  railroad  companies  for  transportation  of  through  freights 
and  division  of  receipts  in  prescribed  proportion,  does  not  constitute  a  part- 
nership nor  render  companiesjointl^  liable  for  loss  or  injury  to  goods.  Hot 
Springs  Railroad  v.  Trippe  &  Co.,  xviii.  562. 
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Railroad  company  contracting  to  carry  goods  over  its  own  and  connect- 
ing lines,  and  to  deliver  the  same  at  time  specified,  is  liable  for  delay  in 
transportation  beyond  its  own  line.  Pereira  v.  Central  PSKsific  R.  Co.,  xviiL 
566. 

Whether  contract  of  transportation  imposes  extra  terminal  liability  is 
question  for  jury.  Provisions  of  receipt  given  by  carrier  to  shipper  are  not 
oonclusive  upon  the  latter.    Pereira  v.  Central  Pacific  R.  Co.,  xviii.  566. 

When  railroad  company  takes  property  for  shipment  to  point  beyond  its 
own  line,  it  is  bound  to  deliver  same  in  reasonable  time  to  next  company, 
lyut  is  not  liable  for  negligence  of  such  other  company  occasioning  loss. 
Hewitt  V.  Chicago,  B.  &  Q.  K.  Co.,  xviii.  668. 

When,  by  terms  of  bill  of  lading,  undertaking  of  company  is  only  to 
deliver  goods  safely  to  next  carrier  of  several  connecting  lines,  parol  evi- 
dence is  inadmissible  to  show  undertaking;  by  company  to  deliver  goods 
safely  at  their  ultimate  destination.  Hewitt  v,  Chicago,  B.  &  Q.  R.  Co., 
acviii.  568. 

Car  of  potatoes  was  delayed  in  cold  weather  in  being  transferred  from  one 
road  to  another  connecting  line.  Held,  that  first  named  company  was  lia- 
ble for  injury  done  the  potatoes  if  the  delay  occurred  through  its  fault. 
Hewitt  V.  Chicago,  B.  &  Q.  R.  Co.,  xviii.  668. 

When  car  was  delivered  by  one  road  to  another  connecting  with  it  on  one 
day,  and  receipt  therefor  was  dated  the  next,  field,  that  evidence  was 
admissible  to  show  custom  to  that  effect.  Hewitt  v.  Chicago,  B.  &  Q.  R.  Co., 
xviii.  668. 

Carrier  is  liable  for  loss  of  ^oods  in  its  warehouse  awaiting  transporta- 
tion by  connecting  line,  notwithstanding  custom  that  connecting  carrier 
shall  inspect  books  of  eoods  received,  and  take  possession  of  same  for  trans* 
portation.    Condon  v.  Marquette,  H.  &  C.  R.  Co.,  xviii.  674. 

When  railroad  compiany  stores  goods  in  a  warehouse  at  its  terminus  owing 
to  inability  of  connecting  line  to  transport  them,  and  fails  to  notify  shipper 
of  fact,  it  will  be* liable  for  all  injury  to  the  goods  occasioned  by  delay,  not- 
withstanding fact  that  it  has  assumed  no  extra  terminal  liability.  Petersen 
et  oZ.  V.  Case,  Receiver,  xviii.  578. 

It  is  not  duty  of  common  carriers  to  pay  antecedent  charges  on 
freight  tendered  to  them  b^  connecting  carriers,  even  where  it  is  customary 
so  to  do.    Baltimore  &  Ohio  R.  Co.  v,  Adams  Elxpress  Co.,  xviii.  586. 

Stipulation  in  bill  of  lading  given  by  one  of  associated  through  line  of 
common  carriers  to  effect  that  if  damage  to  goods  is  sustained,  that  com- 
pany alone  in  whose  custody  goods  were  at  time  of  loss  shall  be  answerable, 
18  reasonable  and  binding.    Weinburg  v.  Railroad  Co.,  xviii.  697. 

When  goods  are  shipped  "  at  owner's  own  risk,"  limitation  of  liability 
enures  to  protect  aJl  connecting  lines.  Kiff  v,  Atchison,  T.  &  S.  F.  R.  Co.; 
xviii.  618. 


CONSTITUTIONAL  LAW. 

A  railroad  company,  having  purchased  the  road  of  another  company, 
received  a  charter  conditionally  upon  its  payment  to  the  State  of  the  debts 
of  t^e  purchased  road.  The  charter  gave  the  company  the  right  to  fix  and 
regulate  its  freights  and  fares.  HM.  that  a  subsequent  act  fixing  the 
maximum  rates  of  freight  and  fare  was  unconstitutional,  being  a  violation 
of  the  charter  contract.    nUnois  Central  R.  Co.  v.  Stone  et  at.,  xviii.  416. 

State  act  reg^ilating  rates  of  freight  and  fare  is  unconstitutional  as  applied 
to  a  railroad  company  incorporated  in  several  States  and  running  therein.* 
Such'  act  so  applied  is  a  reflation  of  inter-State  commerce.  Illinois  Central 
R.  Co.  V.  Stone  et  a/.,  xviii.  416. 

Law  of  State  fixine  mn.'riTnnni  rate  of  freights  is  void  as  applied  to  trans- 
portation of  flight  nom  one  State  to  another,  being  a  regulation  of  inter- 
state oommeroe.    Hardy  v.  Atchison,  T.  &  a  F.  R.  Co.,  xviii  488. 
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Ebcpress  company  engaged  in  inter-State  commerce  has  right  to  carrj  on 
bosinees  unrestricted  by  territorial  or  State  reetricticmB.  Wells,  Fargo  A 
Co.  V.  Northern  Pacific  R.  Co  ,  zviii.  440. 

If  railroad  company  carrying  on  businees  in  several  States  and  territories 
can  refuse  to  express  company  facilities  because  latter  has  not  complied  with 
laws  of  such  States  and  territories  as  to  express  companies;  Aeld,  that  bur- 
den of  proof  is  on  railroad  company  to  show  non-compliance  witli  such  lawa 
Wells.  Pargo  &  Co.  v.  Northern  Pacific  R.  Co.,  xviii.  440. 

Sunday.  Taws  as  applied  to  railroad  company  transporting  goods  from 
State  to  State  are  not  void  as  regulation  of  inter-State  conuneroe.  State  of 
West  Virginia  v,  Baltimore  &  Ohio  R.  Co.,  xviii.  466. 

Statute  of  Texas  enabling  consignee  to  whom  railroad  company  refuses  to 
deliver  goods  on  tender  of  charges  to  recover  penalties  is  constitutional  and 
valid.    Houston  &  T.  C.  R.  Co.  v,  Harry  &  Bro.,  xviii  502. 

CONTRACTORS. 

Company  is  not  liable  for  wrongful  act  of  contractor  in  takii^  trees  from 
land  of  another  to  build  railroad.  New  Orleans  &  N.  E.  R.  R  Co.  v.  Reese, 
xviii.  110. 

When  persons  employed  by  contractor  are  put  on  pay  roll  of  company  and 
paid  by  company,  they  are  servants  of  company,  and  latter  is  liable  for  their 
torts.    New  Orleans  &  N.  E.,R.  Co.  v.  Reese,  xviii.  110. 

Contractor  agreed  to  finish  certain  job.  He  was  to  be  paid  what  work 
and  material  should  cost  him  and  a  certain  per  cent,  in  addition.  Held^  he 
was  not  servant  of  company,  so  that  latter  was  liable  for  his  tortious  acts. 
New  Orleans  &  N.  K  R.  Co.  v.  Reese,  xviii.  110. 

CONTRIBUTORY  NEGLIGENCE. 

See  Nbougence  (Contbibutoby). 

COUPLING  CARS. 

A  lad  of  'eighteen  was  killed  while  coupling  cars.  He  was  not  inexperi- 
enced and  knew  of  dangerous  nature  of  employment.  The  evidence  failed 
to  show  negligence  on  part  of  company,  which  «^as  not  held  liable  accord- 
ingly.   Veits  V.  Toledo,  A.  A.  &G.  T.  R,  Co.,  xviii.  11. 

Brakeman  coupling  cars  with  draw-bars  of  uuecjual  height,  bv  direction  of 
conductor  or  •ther  person,  may  recover  for  injury  causcni  tnereby.  TBie 
company  is  not  relieved  from  liabilily  on  ground  that  the  n^ligeoice  was 
that  of  a  fellow  servant.    Lawless  v,  Connecticut  River  R.  Co.,  xviii.  96. 

When  brakeman  is  injured  while  coupling  cars  by  reas«>n  of  draw-bar  of 
engine  being  too  low,  company  is  not  entitled  to  instruction  that  if  that  was 
only  defect,  there  could  be  no  recovery.  Lawless  t;.  Connecticut  River  R 
Co..  xviii.  96. 

Fact  that  brakeman  might  see  that  couplings  were  of  unequal  height,  does 
not  as  matter  of  law  estaUish  negligence  on  his  part  in  attempting  to  couple 
the  cars,  so  as  to  preclude  recovery.  Lawless  v,  Connecticut  River  R.  Oo,^ 
xviii.  96. 

It  is  contributory  negligence  for  freight  conductor  to  endeavor  to  paM 
around  end  of  freight  car  unprovided  with  lad<iers,  steps  and  handles,  tt  he 
is  injured  in  so  doing,  he  cannot  recover.  Chicago,  B.  &  Q.  R.  Co.  v.  War- 
ner, xviii.  100. 

CORPORATIONS. 

See  ExPBESS  Companibs;  FoBEiaN  Cobfo&ations;  Inoobpobation. 
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Laborers  summoned  to  work  on  public  highways  put  in  as  justifiable  ex- 
cuse the  fact  that  they  were  employed  on  road-bed  of  railroad.  Held,  that 
decision  of  court  below  that  this  was  not  justifiable  excuse  would  not  be 
overruled.    State  of  South  Carolina  v.  Hathcock,  xviii.  127. 

A  passenger  in  araUway  car  creating  a  disturlMtnoe  was  arrested  by  an  offi- 
cer. Held,  that  the  jurv  might  infer  from  the  facts  that  the  arrest  was  for 
being  drunk,  and  that  the  party  arrested  knew  it  was  for  that  cause.  Com- 
monwealth of  liass.  V,  Kennedy,  xriii.  888. 

Officer  arrested  drunken  passenger  in  railroad  car,  and,  while  so  doing, 
passenger  assaulted  him.  On  trial  for  the  assault,  the  officer  testified  that 
lie  was  sent  for  to  go  into  the  car,  and,  on  cross-examination,  stated  that  he 
xntB  not  in  employ  of  railroad  company.  Held,  that,  on  re-direct  examina- 
tkm,  he  might  testify  that  he  was  requested  by  station  master  to  enter  the 
car.    Commonwealth  of  Mass.  v,  Kennedy,  xviii  888. 

Bailroad  company  engaged  in  inter-State  commerce  may  be  indicted  for 
a  violation  of  the  Sunday  laws.  State  of  West  Virginia  v,  Baltimore  & 
Ohio  R.  Co.,  xviii  406. 

CUSTOM. 

Evidence  as  to  time  when  companies  usually  replace  certain  parts  of  ma- 
chinery is  inunaterial  when  custom  is  not  shown  to  have  any  rdation  to 
avoidance  of  special  injury  complained  of.  Kitteringham  v.  oioux  City  ft 
P.  R  Co.,  xviii.  14. 

Company  is  not  bound  by  custom  to  allow  passengers  to  get  on  and  oft 
moving  trains,  when  they  have  never  done  so  by  invitation  or  direction  of 
company's  servants.    Denver,  S.  P.  &  P.  It  Co.  v,  Pickard,  xviii.  284. 

Company  held  liable  as  conunon  carrier  for  goods  deposited  alongside  of 
platform  in  its  yard  although  no  receipt  was  g^ven  for  such  goods,  when 
common  custom  of  company's  servants  was  to  consider  this  a  delivery. 
The  fact  that  the  rules  of  company  required  a  receipt  to  be  given  and  that 
knowledge  of  the  custom  was  not  traced  to  superintendent  of  company, 
made  no  difference.  Montgomery  &  Ehifaula  R.  Co.  v.  Kolb  et  cU,,  xviii 
612. 

Custom  of  company  concerning  contracts  as  to  transportation  of  grain 
will  not  operate  as  to  parties  in  ignorance  of  custom.  Atchison  &  N.  B.  Co. 
o.  Miller,  xviii.  645. 

When  car  was  delivered  by  one  road  to  another  connecting  with  it  on 
one  da^,  and  receipt  therefor  was  dated  the  next,  hM,  that  evidence  was 
admissible  to  show  custom  to  that  effect.  Hewitt  v.  Chicago,  B.  &  Q.  B. 
Ca,  xviii.  668. 

Oeurrier  is  liable  for  loss  of  goods  in  its  warehouse  awaiting  transportation 
by  connecting  line,  notwithstanding  custom  that  connectmR  earner  shall 
inspect  books  of  goods  received  and  take  possession  of  same  for  transporta- 
tion.   Condon  v.  Marquette,  H.  &  C.  R.  Co.,  xviii.  674. 

It  is  not  duty  of  common  carriers  to  pay  antecedent  charges  on  freight 
tendered  to  them  bv  connecting  carriers,  even  where  it  is  customary  so  to 
do.    Baltimore  &  Ohio  B.  Co.  v.  Adams  Express  Co.,  TviaL  686. 

DAMAGES. 

See  Death. 

In  action  for  personal  injury,  damages  depend  on  svidenos,  and  oonrt  will 
not  consider  whether  they  are  excessive.  Wakash,  St.  L.  &  P.  B.  Co.  «• 
Pevton,  xviii  1. 

Question  whether  damages  are  excessive  or  not  is  in  Illinois  for  appellate 
court  of  first  resort.  Judraient  of  said  court  will  not  be  reviewed  on  ap- 
peal.   Illinois  Central  B.  Co.  v,  FreXka,  xviii.  7. 

Verdict  of  $6,260  for  injury  to  spinal  column  of  man  of  twemtv-ikwe  held 
excessive  and  new  trial  ordered  unless  remittitur  of  98,000  was  flJed.  flttooz 
O^  &  FMSifio  B.  Co.  V.  FbUaysoD,  xviii  68. 


670 

OABIAGES— CofiMniied 

In  case  of  inflictioii  of  penonal  injtizy,  court  will  confine  JQi7  to 
ment  of  such  dama^;ee  as  eTidence  snows  to  result  neoessaruy  from  injury 
coomlained  of.    Chicago,'  B.  &  Q.  R.  Co.  v.  Warner,  zriu.  100. 

Wnen  there  is  evidence  that  party's  arm* was  crushed  and  amputated,  the 
jury  may  infer  liiat  he  suffered  pain  and  may  award*  damages  therefor. 
Chicago,  B.  &  Q.  K.  Co.  v.  Warner,  XTiii.  100. 

In  case  of  personal  injury  instruction  is  proper  that  jury  may  consider  all 
damages  pi-esent  and  future  which  from  evidence  can  be  treated  as  neoes- 
*  sary  and  direct  result  of  injury  complained  of.    Chicago,  B.  &  Q.  R.  Co.  v. 
Warner,  xviiL  100. 

To  justify  assessment  of  damages  for  future  or  permanent  disability,  it 
must  appear  that  same  is  reasonsibly  certain  to  result  from  injury.  White 
V.  Milwaukee  City  B.  Co.,  xviii.  218. 

In  suit  by  husband  and  wife  for  personal  injuries  to  the  wife,  the  dama^ 
recoverable,  are  only  compensation  for  personal  injur>'  sustained  by  wife. 
There  can  be  no  recovery  for  inconvenience  caused  husband.  Baltimore 
City  Pass.  R.  Co.  v.  Kemp  et  ux,  xviii.  220, 

When  female  passenger  was  curried  beyond  her  station  and  lost  two  car 
three  hours*  time,  and  incurred  expense  of  $1.50  for  return  conveyance, 
held,  that  verdict  for  ^2^  damages  was  excessive.  St.  Louis,  K.  C.  &  N. 
B.  Co.  V.  Marshall,  xviii.  248. 

When,  in  action  for  personal  injury,  complaint  avers  only  that  plaintiff 
was  confined  to  his  bed  and  suffered  painfully  from  his  wounds,  there  can 
be  no  recovery  for  mental  suffering,  international  &  Gt.  N.  R.  Co.  v.  Irvine, 
xviii.  294. 

Railroad  company  sold  ticket  to  point  beyond  its  own  line,  reached  in 
part  by  steamer.  The  steamer  had  neen  withdrawn  prior  to  sale  of  ticket. 
Held,  that  if  passenger  could  reach  destination  in  another  way,  he  was 
bound  to  do  so,  and  could  recover  extra  expense  and  damages  for  delay.  If 
he  could  not,  he  was  entitled  to  return  to  point  of  starting,  and  could  recover 
his  expenses  going  and  returning,  and  damages  for  delay.  Central  R.  E.  of 
Qa.  V.  Combs  et  al,,  xviii.  298. 

Passengers  in  street  car  gave  up  tickets.  They  were  transferred  en  rovU 
from  one  car  to  another,  but  were  not  furnished  with  transfer  tickets.  Con- 
ductor in  second  car  ejected  them  for  failing  to  produce  a  ticket.  Heldn  that 
they  were  entitled  to  recover  exemplary  damages.  City  &  Suburban  By.  of 
Savannah  v,  Brauss,  xviii.  324. 

When  passenger  stopping  over  is,  by  negligence  of  conductor,  not  pro- 
vided witn  stop-over  ticket,  and  is  required  by  conductor  of  subsequent 
train  to  pay  fare  or  leave  the  car,  he  may  elect  to  leave  the  car,  and  may 
recover  all  damages  resulting  naturally  and  directly  from  negHgenoe  of  fiist 
conductor.    Yorton  v.  Milwaukee,  L.  S.  &  W.  R.  Co.,  xviii.  iS2, 

Passenger  bouu:ht  ticket  from  agent,  which  he  was  informed  vras  good.  It 
was  not  good,  having  been  previousbr  used.  Conductor  refused  to  take  it, 
and  expelled  passenger.  Held,  that  if  ticket  was  on  its  face  good,  passeDger 
was  entitled  to  exemplary  damages,  but  not  if  the  ticket  was  bad  on  its  face. 
Hubbard  v.  Grand  Rapids,  etc.,  R  Co.,  xviii.  836. 

Company  issued  through  ticket  over  connecting  line  after  it  vnui  notified 
not  to  do  so.  Conductor  on  connecting  line  refused  to  receive  ticket 
Held,  that  passenger  could  recover  damages  for  breach  of  contract,  but  that 
he  could  not,  by  resisting  expulsion,  entitle  himself  to  recover  ejcemplary 
damages.    Pennsylvania  R  Co.  v.  Connell,  xviii.  839. 

When  conductor  on  train  pretended  to  help  invalid  passenger  to  search  for 
ticket,  but  in  reality  made  no  search,  being  actuated  oy  malicious  motives; 
Mcf,  that  company  would  be  liable  in  exemplary  damages.  Louisville  & 
N.  R.  Co.  V.  Fleming,  xviii.  847. 

Passenger  being  given  wrong  transfer  ticket  was  expelled  from  car.  Court 
charaed  tnat  if  mistake  was  owing  to  negligence  of  transfer  agent,  plaintiff 
oould  recover  damages;  that  if  mistake  or  expalsion  was  malicious  or  wanton, 
he  could  recover  vindictive  damages;  and  tnat  if  conduct  of  defendant  was 
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'wanton,  contributory  negligence  of  plaintiff  would  be  no  defence.  Held, 
that  the  instructions  were  as  favorable  as  plaintiff  could  ask.  Gurpenter  v. 
VTashington  &  Q.  R.  Co.,  xviii.  870. 

wnen  perishable  goods  are  dei>reciated  by  delay  in  transportation, 
measure  uf  damages  is  difference  in  market  value  at  time  wnen  they 
should  have  been  and  time  when  they  are  delivered.  Petersen  et  oZ.  v.  Oase, 
Receiver,  xviii.  678. 

When  carrier  lost  part  of  cotton  press  in  transit,  only  damages  recover- 
able were  cost  of  supplying  missing  part,  and  fair  rental  value  of  press 
during  delay  in  its  operation.    Gulf,  C.  &  S.  F.  R.  Go.  v.  Maetze,  xviii.  618. 

Ck>n8ignor  is  only  entitled  to  such  damages  for  loss  of  goods  as  carrier 
might  reasonably  have  foreseen  would  occur.  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Maetze,  xxiii.  618. 

When  th^rr-  in  no  evidence  as  to  value  of  goods  lost  by  carrier,  court  may 
refuse  charge  limiting  right  of  recovery  to  ^ue,  but  without  stating  how 
value  to  be  ascertained.    Gulf,  C.  &  S.  F.  R.  Co.  v.  Clark  et  cU.,  xviii.  628. 

When  carrier  loses  goods,  measure  of  damages  is  their  value  at  point  of 
destination,  with  interest  from  the  time  when  tney  should  have  been  deliv- 
ered. When  goods  are  old,  their  particular  value  to  owner  is  measure  of 
damages.    Gulf,  C.  &  8.  F.  R.  Co.  v,  Clark  et  cd.  xviii.  628. 

In  action  against  carrier  for  loss  of  goods,  evidence  of  value  at  point  of 
shipment  is  admissible  as  to  damages.  South  &  North  Ala.  R.  Co.  v.  Wood, 
xviii.  684. 

When  household  goods  and  wearing  apparel  are  lost  by  carrier,  measure 
of  damages  is  question  of  law  for  court.  Denver,  8.  P.  &  P.  R,  Co.  v. 
Frame,  xviii.  687. 


DEATH. 

By  law  of  Missouri,  the  measure  of  damages  for  causing  death  is  not  fixed 
sum  of  $5,000,  but  a  sum  not  exceeding  $5,000.  Kansas  City,  St.  J.  &  C.  B. 
R  Co.  V,  Flynn,  xviiL  28. 

Right  of  action  for  causing  death  is  given  by  Sec.  82,  not  Sec.  2,  of  Missouri 
Damage  Act.    Kansas  City,  St.  J.  &  U.  B.  R.  Co.  v.  Flynn,  xviii.  28. 

In  action  for  negligently  causing  death,  it  is  error  to  charge  jurv  that  they 
should  find  as  damages  fair  compensation  for  pecuniary  loss,  without  mak- 
ing reference  to  amount  of  damages  sustained.  North  Chicago  Rolling 
Mills  Co.  V.  Morrissey,  Adm'r,  xviii.  47. 

Passenger,  induced  by  ne«'ligence  of  company  to  believe  that  train  had 
stopped  at  station,  walked  on  ^tform  into  creek.  He  was  badly  hurt,  and 
malaria  was  developed,  which  eventually  caused  his  death.  Held,  that  negli- 
gence of  company  was  so  far  proximate  cause  of  death  as  to  render  company 
Bable  in  danuiges  therefor.  Terre  Haute  &  Ind.  R.  R  Co.  v,  Budc,  zviii. 
234. 


.DECLARATIONa 

See  EviDUMOB. 

DEPOTS. 

See  Stations. 

DERRICK. 

In  suit  for  injury  caused  by  use  of  defective  derrick,  qoestioii  wiist  was 
cause  of  injury  or  combination  of  causes  prodnoiiig  it  was  for  jury.  Poll- 
man  PfeJaoe  Oar  Ca  v.  Bluhm,  xriii.  87. 
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DISCRIMINATION. 

An  injonction  was  refused  in  this  case  to  compel  cairier  to  advaaoe 
aoorued  cbargee  to  carrier  receiving  goods  from  plaintiff.  But,  sembie,  that 
it  this  were  an  established  nsage,  and  defendant  granted  facility  to  some 
carriers  and  refused  it  to  others,  injunction  would  lie  to  prevent  discrimi- 
nation.   Baltimore  &  Ohio  R.  R.  Co.  v,  Adams  Elxpress  Co.,  xviiL  455. 

Railroad  company  charging  same  rate  per  ton  for  transporting  coal  from 
group  of  colleries  several  miles  apart  to  same  destination  is  liable  to  owner 
of  nearest  collierv  under  English  statute  prohibiting  overcharges.  Man- 
chester, 8.  &  L.  R.  Co.  V.  Denaby  Main  Coluery  Co.,  xriiL  482. 

One' with  whom  contract  of  carriage  is  made  and  who  is  described  therein 
as  consignor,  consignee  and  sole  owner  may  maintain  action  for  overcharge^ 
though  he  is  not  owner  and  did  not  personally  furnish  funds  to  pay 
charge.    Waterman  v.  Chicago,  M.  ^  St.  P.  K.  Co.,  xviiL  486. 

DOCTORS. 

See  Phybioianb. 

ERRORS  AND  APPEALa 

See  AFPBALa 

ESTOPPEL. 

When  passenger  injured  br  coUudon  with  car  of  another  omnpanT  nk 
one  company  from  liability  for  a  compensation,  he  is  estopped  to  deny  that 
the  company  released  was  alone  liable,  and  cannot  therefore  sue  otiier  com- 
pany.   TompkinB  v.  Clay  Street  Hill  R.  Co.  et  aL,  xviii  144. 

EVIDENCE. 

See  Expert. 

Reputable  or  standard  works  of  science  or  art  are  admissible  in  evidence^ 
Sioux  City  &  Pacific  R.  Co.  v.  Finlayson,  xviii.  68. 

Court  will  not  order  plaintiff  in  action  for  personal  injuries  to  submit  his 
person  to  physicians  nominated  by  defendant  in  absence  of  any  showing  that 
justice  will  be  promoted  thereby,  and  especially  when  plaintiff  submits  his 
person  to  an  examination  by  such  physicians  in  presence  of  jury.  Sioox 
City  &  Pacific  R.  Co.  v,  Finlayson,  xviu.  68. 

When  party's  arm  is  broken  and  suit  is  brought  to  recover  damages,  evi- 
dence is  admissible  that  bones  of  fracture  did  not  unite  and  false  joint  was 
formed.    Pullman  Palace  Car  Co.  v.  Bluhm,  xviii.  87. 

In  case  of  personal  injury,  woman  nursing  plaintiff  may  testify  that  at 
time  of  sickness  he  had  shown  her  a  piece  of  oone  which  he  declared  he  had 
just  taken  out  of  wound.    Prin^le  v.  Chicago,  R.  I.  &  P.  R.  Co.,  xviii.  91. 

In  case  of  personal  injury  evidence  is  admissible  to  show  that  plaintiff 
limped  upon  resuming  work  after  the  accident.  Pringle  v,  Chicago,  R.  I.  & 
P.  R.  Co.,  xviu.  91. 

Court  and  jury  will  take  notice  without  proof  of  fact  that  loss  of  an  arm 
impairs  party's  ability  to  pursue  his  ordmary  calling.  Chicago,  B.  &  Q. 
R.  Co.  V,  Warner,  xviii.  100. 

When,  in  notice  to  take  depositions.  Christian  name  of  witness  is  not  prop- 
erly given,  deposition  is  not  admissible  in  evidence.  Platteraon  v.  Watiasn, 
St.  L.  &  P.  R.  Co.,  xviii  180. 

Facts  making  it  necessary  to  take  deposition  must  be  contained  in  notioa 
to  opposite  party,  but  need  not  be  set  out  in  affidavit.  FSattearaon  v.  Wabash, 
St  L  &  P.  K.  Co.,  xviii.  Ida 

Before  deposition  can  be  put  in  evidence  court  must  be  shown  that  stato- 
tory  reason  exists  for  taking  it.  Affidavit  as  to  such  reason  served  on  oppo- 
site party  constitutes  prtma  faeie  proof.  RitteraoQ  v.  Wabash,  St  K  s  P. 
&  OoTzTiiL  180. 
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EVIDENCE— Cbneinued. 

X>eclarations  of  brakeman  after  aocident  that  he  caused  same  by  mis' 
placing  switch  are  inadmissible  when  act  was  not  in  line  of  his  duty,  and 
declaration  was  not  made  in  execution  of  his  duty  or  while  act  referred  to 
was  in  i>rogress.    Patterson  v,  Wabash,  St,  L.  &  P.  B^  Co.,  xvili.  130. 

In  civil  action  plaintiff  performs  liis  oblifl[ation  by  presenting  preponder- 
ance of  eyidence.  New  York,  L.  E.  &  W.  B.  Co.  v,  Seybolt,  Aam*x,  xyilL 
162. 

Conyersation  between  conductor  and  engineer  as  to  cause  of  accident 
taking  place  after  it,  is  not  admissible  as  part  of  rea  geske,  Alabama  Ot. 
Southern  R  Co.  v.  Hawk,  xviii.  194. 

In  action  for  personal  injuries  court  may  in  proper  case  at  trial  direct 
nialntiff  to  submit  to  personal  examination  by  physicians  on  behalf  of  de^ 
fendant.    White  v.  Milwaukee  City  R  Co.,  xyiii.  218. 

Answer  of  party  to  his  physician  in  response  to  inquiry  as  to  how  accident 
oocurred  is  a  priyileged  communication.  Physician  cannot  disclose  priyi-* 
le^^  communications  made  to  his  partner  in  his  presence.  Raymond  v* 
Burlington,  C.  R.  &  N.  R.  Co.,  xyiii.  217. 

When  witness  was  detailing  high  rate  of  speed,  and,  to  make  meaning 
clearer,  stated  exclamation  of  fellow  passenger  as  to  shon  time  consumed  in 
mnning  between  stations,  hdd,  that  the  eyidence  was  admissible.  Missouri 
Pacific  IL  Co.  V.  Collier,  xyiii  281. 

In  action  for  personal  injuries,  court  may  in  proper  case  require  plaintiff 
feo  perform  physical  act  in  ^^resence  of  jury  which  will  show  nature  and 
extent  of  injuries.    Hatfield  v.  St.  Paul  So  Duluth  R.  Co.,  xyiii.  292. 

When  uncontradicted  eyidence  snowed  that  party  after  receiving  injury 
limped  when  walking,  court  niay  refuse'  to  order  her  to  walk  in  presence  of 
jury.     Hatfield  v.  St.  Paul  &  Duluth  R.  Co.,  xviii.  292. 

Fhysician  cannot  be  asked  his  opinion  as  to  what  the  result  would  haye 
been  if  physician  taking  up  case  after  he  abandoned  it  had  pursued  same 
line  of  treatment,  when  such  evidence  doe^  not  go  to  8ho^y  that  such  subse- 
quent treatment  rendered  injury  permanent.  International  &  Gt.  N.  R.  Co. 
V.  Irvine,  xviii.  294. 

When«  in  action  for  personal  injuries,  expert  evidence  is  admitted  as  to 
possibility  of  injurious  consequences  to  plamtifTs  health  from  mere  words, 
expert  should  be  required  to  take  into  account  all  contemporaneous  fac^ 
that  may  also  conduce  to  disturbance  of  health.  Hubbard  v.  Grand  Rapids^ 
etc.,  R.  Co.,  xviii.  886. 

Officer  arrested  drunken  passenger  in  railroad  car,  and  while  so  doing  pas- 
senger assaulted  him.  On  trial  for  the  assault  the  officer  testified  that  he 
WB8  sent  for  to  go  into  the  car,  and  on  cross-exammation  stated  that  he  waa 
not  in  employ  of  railroad  company.  Hddt  that,  on  re-direct  examination, 
he  might  testify  that  he  was  requested  by  station  master  to  enter  the  car. 
Commonwealth  of  Mass.  v.  Kennedjr,  xviii.  888. 

On  trial  of  indictment  against  railroad  company  for  violating  Sunday 
laws,  train  dispatcher  may  be  asked  by  defendant  whether  on  day  in  question 
any  other  than  necessary  trains  were  run.  State  of  West  Virginia  v. 
Baltimore  &  Ohio  R.  Co.,  xviii  466. 

When  by  terms  of  bill  of  lading  undertaking  of  company  is  only  to  deliver 
goods  safely  to  next  carrier  of  several  connecting  lines,  parol  evidence  is 
madmissible  to  show  imdertaking  by  company  to  deliver  eoods  safely  at 
their  ultimate  destination.    Hewitt  v.  Chicago,  B.  &  Q.  R.  Co.,  xviii.  568. 

When  car  was  delivered  by  one  road  to  another  connecting  with  it  on  one 
day  and  receipt  was  dated  the  next,  hdd,  that  evidence  was  admissible 
to  show  custom  to  that  effect.  Hewitt  v.  Chicago,  B.  &  Q.  R.  Co.,  xviiL 
668. 

Statements  made  by  derk  or  agent  not  authorised  to  Und  company,  as  to 
dat3  of  arrival  of  car  at  certain  point,  are  not  admissible  in  evidence.  Hewitt 
t;.  Chicago,  B.  &  Q.  B.  Co.,  xviu.  569. 

Declfurations  of  station  agent  not  connected  with  through  freight  business 
as  to  use  of  cars  for  that  business  are  not  admissible  agauist  the  company. 
Branch  &  Pope  v,  Wilmington  &  W.  B.  Co.,  zriii.  621. 

18  A.  &  E.  a  Ca&--4a 


674  INDEX. 

EVIDENCE— C^mMmced. 

Statements  contained  in  bill  of  exceptions  received  on  f  onner  trial  are  not 
competent  evidence  to  contradict  testimony  of  witness  at  subsequent  triaL 
South  &  North  Ala.  R.  CJo.  v.  Wood,  xviii.  684. 

The  limitations  under  which  books  of  account  are  admissible  in  evidence 
laid  down.    Chicago,  St.  L.  &  N.  O.  R.  Co.  v.  Provine,  xviii.  644. 

EXCAVATIONS. 

Servant  of  railroad  company  engaged  in  excavating  dangerous  bank  was 
kiUed  by  fall  thereof.  He  haa  been  warned  of  the  danger  and  could  have 
ceased  working.  Held,  that  he  had  assumed  the  risk  of  his  employment 
and  that  no  recovery  could  be  had  for  his  death.  Simmons,  Adm*x,  v.  Chi- 
cago&  Tomah  R.  Co.«  xviii.  50. 

Servant  had  been  engaged  for  some  time  without  objection  in  excavating 
earth  from  dangerous  bank.  Having  been  killed  while  so  employed,  hM 
that  he  had  assumed  all  risks  of  his  employment  and  that  there  could  be 
no  recovery  for  his  death.  Rasmusson,  Adm*x  t\  Chicago,  R  I.  &  P.  R.  O01.9 
jEviii.  54. 

EXECUTION. 

When  goods  in  hands  of  railroad  company  are  seized  by  le^  process  and 
owner  has  timely  notice,  company  is  not  respozisible  for  their  loss  or  non- 
delivery.    McVeigh  et  aL  v.  Atchison,  T.  &S.  F.  R.  Co..  xviii.  651. 

Railroad  company  is  not  bound  to  remove  goods  committed  to  it  to  pre- 
vent their  being  subjected  to  attachment  levy.  MacVeagh  et  €u.  v, 
Atchison,  T.  &  8.  F.  R.  Co.,  xviii.  651. 

When  carrier  failed  to  forward  goods  promptlv  and  in  consequence  thej 
were  attached,  hdd,  that  he  was  not  liable,  as  his  negligence  was  romote 
And  not  proximate,  cause  of  loss.  McVeagh  etaLv.  Atchison,  T.  &  S.  F.  R 
Co.,  xviii.  651. 

EXPERTS. 

When  car  repairer  was  injured  by  poisonous  grease  accumulated  in  boxing 
«f  car  wheels,  expert  cannot  be  awaked  when  boxine  should  have  been  re- 
newed to  prevent  such  accumulation.  He  can  onTv  be  permitted  to  state 
results  accruing  from  delay  in  having  such  work  done  Kitteringham  v. 
Sioux  City  &  P.  R.  Co.,  xvin.  14. 

Witnesses  showing  scientific  or  practical  skill  and  knowledge  and  experi- 
ence are  competent  as  experts.  The  weight  to  be  given  to  their  evidence  is 
for  the  jury.     Sioux  City  &  Pacific  R  Co.  v,  Finlayson,  xviii.  68. 

When  written  instrument  is  complete  in  itself  and  intelligible,  expert  evi- 
dence is  admissible  to  aid  court  in  reading  instrument.  LouisvUle  &  Nash- 
ville R  Co.  V.  McKenna  and  wife,  xviii.  1^6. 

Physician  cannot  be  asked  his  opinion  as  to  what  result  would  have  been 
if  physician  taking  up  case  after  he  had  abandoned  it  had  pursued  the  same 
line  of  treatment,  when  such  evidence  does  not  go  to  show  that  subsequent 
treatment  rendered  injury  permanent.  International  &  Gt.  N.  R.  Co.  v. 
Irvine,  xviii.  294. 

When,  in  action  for  personal  injuries,  expert  evidence  is  admitted  as  to 
possibility  of  injurious  consequences  to  plaintiff's  health  from  mere  words, 
expert  should  be  required  to  take  into  account  all  contemporaneous  facts 
that  may  also  conduce  to  disturbance  of  health.  Hubbard  o.  Grand  Rapids, 
etc.,  R  Co.,  xviiL  8S6. 

EXPRESS  COMPANIES. 

Corporation  created  by  special  law  of  Colorado  to  do  express  baaiiie« 
"With  some  of  the  inddentaJ  powers  of  banking  corporation  may  cairr  on 
business  in  Washington  territory.  Wells,  Fargo  &  Co.  o.  Northern  PteifloR 
0>^  xviii.  440. 
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BXPRESS  COMPANIES-Cdn^iniied. 

Cany  on  industrial  pursuit  within  meaning  of  laws  of  IT.  S.  So  that  th^ 
may  be  authorized  by  territorial  legislatures  to  transact  business.  WeUs, 
Fargo  &  Co.  v.  Northern  Pac.  R.  Oo.»  xviii.  440. 

If  railroad  company  carrying  on  business  in  several  States  and  territories 
can  refuse  to  en>ress  company  facilities  because  latter  has  not  complied 
wiUi  laws  of  such  States  and  territories  as  to  express  companies;  hdd,  that 
burden  of  proof  is  on  railroad  to  show  non-compliance  with  such  laws. 
Wells,  Fargo  &  Go.  v.  Northern  Pac.  R.  Ck>.,  xviii.  440. 

Express  company  engaged  in  inter*  State  commerce  has  right  to  carry  on 
business  unrestricted  by  territorial  or  State  restrictions.  Wells,  Fargo  & 
Co.  v.  Northern  Pac.  R.  Co.,  xviii.  440. 

Court  of  equity  may  issue  preliminary  mandatory  injunction  to  compel 
railroad  company  to  furnish  facilities  over  its  road  to  express  company. 
Wells,  Faigo  &  Co.  t;.  Northern  Pac.  R.  Co.,  xviii.  440. 

Suits  against  Adams  Elxpress  Company  must  be  brought  against  president 
or  treasurer  who  are  citizens  of  New  York.  In  suit  against  company  by 
corporation  of  State  of  Maryland,  held,  that  United  State  courts  had  3nris- 
dicdon  on  ground  of  difference  in  citizenship.  Baltimore  &  Ohio  R.  Co.  v, 
Adams  Express  Co.,  xviii.  466. 

An  injunction  was  refused  in  this  case  to  compel  carrier  to  advance 
accrued  charges  to  carrier,  receiving  goods  from  plamtiff.  But  semble,  that 
if  this  were  an  established  usage  and  defendant  granted  facility  to  some  car- 
riers and  refused  it  to  others,  injunction  would  he  to  prevent  discrimination. 
Baltimore  &  Ohio  R.  Co.  v,  Adams  Express  Co.,  xviu.  466. 

lajuQcrion  was  issued  in  this  case  to  compel  carrier  to  receive  goods  from 
another  for  transportation  and  to  collect  and  account  for  all  freight  charges 

Said  bv  consignee  without  charge  to  first  carrier.  Injunction  also  required 
efendant  to  receive  all  goods  for  transportation  over  plaintiff's  lines  upon 
tonder  bjr  latter  of  charges.  Baltimore  &  Ohio  R.  Co.  t;.  Adams  Express 
Ck>.,  xviii.  466. 

Injunction  will  be  granted  to  restrain  railroad  company  part  of  whose 
line  IS  without  the  State  from  interfering  with  facilities  enjoyed  by  express 
company,  and  from  refusing  to  transport  express  matter  and  messengers 
for  ressonable  compensation  over  part  of  road  within  State.  Fargo  17. 
Bedfleld  et  ai,,  xviii  468. 

EXPULSION. 

See  Passengbbs. 

FARES. 

See  Cabbiebs;  Constitutional  Law;  Passbngebs;  Tiokbtb. 

FIRES. 

Railroad  company  held  liable  as  common  carrier  for  destruction  by  fire  of 
car  of  other  company  in  ito  possession.  Peoria  &  Pekin  Uni(»i  H.  Co.  v. 
Chicago,  R.  L  &  P.  R.  Co.,  xviii.  606. 

FLYING  SWITCH. 

It  was  not  error  to  permit  plaintiff  to  describe  a  '*  fiying  switoh  '*  when 
he  did  not  stete  that  the  same  was  the  transaction  in  which  the  accident 
occurred,  particularly  in  view  of  fact  that  company  put  in  evidence  a  rule 
prohibiting  servanto  from  making  fiying  switch.  Pnngle  v,  Chicago,  R.  L 
k  P.  R.  Co.,  xviii  91. 

PssseujKer  was  injured  while  in  car  by  violent  way  in  which  another  car 
making  nyin^c  switch  was  connected  with  it.  In  view  of  evidence,  heidthat 
it  was  for  jury  whether  or  not  the  use  of  the  fiying  switoh  amounted  to  n^g- 
Ugence.    White  v,  Fitchburg  R.  Co.,  xviii.  140. 
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FOREIGN  CORPORATIONS. 

Corporation  created  by  special  law  of  Colorado  to  do  express  businesB  witii 
some  of  the  incidental  powers  of  banking  corporation,  may  cany  osl  bini- 
nees  in  Washington  territory.  Wells,  Fargo  &  Co.  v.  Northern  Pbc.  & 
Co.,  x-viii.  440. 

FRAUD. 

Party  shipping  trunk  as  freight  is  guilty  of  fraud  if  he  fails  to  oommiml- 
oate  to  earner  fact  that  it  contains  money.  Aliter,  if  the  trunk  be  shippsd 
as  baggage.    Missouri  Pacific  R.  Co.  v,  York,  xviiL  628. 

Consignor  of  goods  is  not  guilty  of  fraud  in  failing  to  inform  carrier  of 
▼alue  or  goods,  when  not  asked  to  do  so.  Gulf,  C.  &  S.  F.  R.  Co.  v,  Glaik 
€t  al,  xvui.  628. 


See  Pass,  Fbbb. 

FREIGHTS. 

See  Cabkiebs;  Constitutionai.  Law. 

FROGS. 

Street  railway  had  two  tracks  and  had  frogs  placed  on  each,  so  as  to  pr^ 
Tent  car  going  in  proper  direction  from  leaving  track.  Owing  to  break  down 
of  wagon  on  one  track,  a  car  was  lifted  to  the  other,  and,  wtule  running  in 
wrong  direction,  was  derailed,  owing  to  absence  of  frcgs,  injuring  passen- 
ger. Hdd,  that  there  was  no  evidence  of  negligence.  White  v.  lulwankee 
City  R.  Co.,  xviii  318. 

HAMMER. 

Section  hand  was  given  defective  hammer  with  which  to  drive  spikesi  He 
objected  to  using  it,  but  was  ordered  by  section  boss  to  do  so  on  pain  of 
kmng  his  place,  ^eing  injured  by  defect,  he  brought  suit  against  company. 
Held,  that  he  could  recover.  Bast  Tenn.,  Va.  &  Ga.  R.  R.  Co.  v.  Domeld, 
zviii.  86. 

HAND  CAR 

Servant  on  hand  car  injured  by  special  train  cannot  recover  when,  he  has 
got  upon  car  voluntarily,  knowing  that  signals  have  not  been  shown  as  re- 
quired by  rules  of  company.    MoGratii  v.  N.  T.  &  N.  £.  R.  Ck^,  xviiL  5. 

HORSE  RAILROADS. 

See  Stbsbt  Railboaos. 

HUSBAND  AND  WIFE. 

In  suit  by  husband  and  wife  for  personal  injuries  to  the  wife,  the  damages 
recoverable  are  only  compensation  for  personal  injury  sustained  bv  wnia 
There  can  be  no  recovery  for  inconvenience  caused  husband.  Baltimore 
City  Pass,  R.  Co.  i;.  Kemp  et  tuc,  xviii.  280. 

when  married  woman  brings  suit  and  fact  of  coverture  does  not  appear 
on  face  of  declaration,  question  of  her  right  to  maintain  action  can  be  raised 
by  plea  only  and  not  by  motion  to  exclude  evidence.  Quarrier  v,  Baltimoie 
^  Ohio  R.  &  Co.,  xviiL  536, 

ICE  AND  SNOW. 

Servant  at  work  on  track  jumped  to  get  out  of  way  of  car  propelled  al 
immoderate  speed.  He  slipped  and  fell  on  ice.  Hdd,  that  it  oouid  not  be 
said  as  matter  of  law  that  the  rate  of  speed  was  not  the  proximate  oanse  of 
tbeaooideirt.    Growley  v.  Burlington,  C.  R.  &  N.  R.  Co.,  xviiL  (HL 
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II.LEGAL  CONTRACT. 

In  suit  on  contraot  valid  on  its  faoe»  any  alleged  illegality  must  be 
apecially  pleaded.    Atchison  &  N.  R.  Ck>.  v.  MiUer,  xviii.  545. 

INCORPORATION. 

Baltimore  &  Ohio  R.  R.  Co.  is  domestic  corporation  of  West  Virginia. 
Qnarrier  v.  Baltimore  &  Ohio  B.  R.  Ck>.,  xviii.  585. 

INDICTMENT. 

See  Obdonal  Law. 

INJUNCTION. 

In  application  for  preliminary  injunction,  when  evidence  is  conflicting, 
<x>urt  must  decide  according  to  weight  of  evidence.  Wells,  Fargo  &  Go.  v. 
Northern  Pac.  R.  Co.,  xviii.  440. 

Application  for  preliminary  injunction  should  not  be  refused  on  ground 
of  delay,  when  same  has  not  prejudiced  defendant.  Wells,  Fargo  &  Co.  v» 
Isorthern  Pac.  R.  Co.,  xviii.  440. 

Court  of  equity  may  issue  preliminary  mandatory  injunction  to  compel 
railroad  company  to  furnish  facilities  over  its  road  to  express  company. 
Wells,  Fargo  &  Co.  v.  Northern  Pac.  R.  Co.,  xviii.  440. 

An  injunction  was  refused  in  this  case  to  compel  carrier  to  advanoe 
accrued  charges  to  carrier  receiving  goods  from  plaintiff.  But,  semble,  that 
if  this  were  an  established  usage,  and  defendant  granted  facility  to  some 
carriers  and  refused  it  to  others,  injunction  would  lie  to  prevent  cBscrimina- 
tion.    Baltimore  &  Ohio  R.  Co.  v.  Adams  Elxpress  Co.,  xviii.  455. 

Injunction  was  issued  in  this  case  to  compel  earner  to  receive  goods  from 
another  for  transportation,  and  to  collect  and  account  for  all  freight  charges 
paid  bv  consignee  without  charge  to  first  carrier.  Injunction  also  required 
defendant  to  receive  all  goods  for  transportation  over  plaintiff's  lines  upon 
tender  by  latter  of  charges.  Baltimore  &  Ohio  R.  Co.  v.  Adams  Express 
Co.,  xviii.  455. 

Injunction  will  be  granted  to  restrain  railroad  company,  part  of  whose 
line  is  without  the  State,  from  interfering  with  facilities  enjoyed  by  express 
company,  and  from  refusing  to  transport  express  matter  and  messengers  f 6r 
reasonable  compensation  over  part  of  road  within  State.  Fargo  v.  Redfield 
et  al;  xviii.  463. 

INTEREST. 

Interest  runs  from  date  of  judgment  and  not  from  date  of  verdict. 
<2uaTTier  v.  Baltimore  &  Ohio  R.  R.  Co.,  xviii.  585. 

JURISDICTION. 

Writ  of  error  will  not  He  to  Supreme  Court  of  U.  S.  from  decision  of 
Supreme  Court  of  Penna.,  that  mail  agent  killed  by  negligence  on  railroad 
is  not  a  passenger.     Price  et  cU,  v.  Pennsylvania  R.  Co..  xviii.  273. 

Suits  against  Adams  Express  Co.  must  be  brought  agrainst  president  or 
treasurer,  who  are  citizens  of  New  York.    In  suit  against  company  by  co»- 

§  oration  of  State  of  Maryland,  held,  that  United  States  courts  had  juriS- 
iction  on  account  of  difference  in  citizenship.    Baltimore  &  Ohio  E.  Co.  v. 
Adams  Elzpress  Co.,  xviii.  455. 

In  Arkansas,  justices  of  the  peaos  have  jurisdiction  of  guits  against  rail- 
road companies  for  delay  in  transporting  goods  whendanages  are  less  than 
ftlOO.  Such  suits  may  be  in  form  ex  eomradu  or  ex  delicto,  St.  Louis,  Iron 
Itt.  &  S.  R.  Co.  V.  Heath,  xviii.  557. 

When  party  sues  for  money  shippjed  in  baggage,  and  also  for  baggage  lost 
In  trantuu,  and  statements  of  petition  warrant  recovc^ry  of  mone^,  fact  that 
he  did  not  recover  money  and  that  value  of  goods  lost  was  not  within  juris- 
diction of  court,  is  no  ground  for  sustaining  plea  to  jurisdiction.  Missouri 
Paoiflc  E.  Co.  17.  York,  xviii.  628. 
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JUSTICES  OF  THE  PEACE. 

In  ArkanntiB,  jnstioeB-of  the  peaoe  hare  jurisdiction  of  suita  against  csil- 
road  oompanies  for  delay  in  transporting  goods,  when  damages  are  les^  than 
flOO.  Such  suits  may  be  in  form  ex  ooniraetu  or  ex  delicto,  St.  Louis.  Iron 
Mt  &  8.  R.  Ck>.  V,  Heath,  xviii.  657. 


When  company  runs  trains  over  road  of  another  company,  it  is  liable  for 
injuries  to  piuties  caused  by  defect  in  track  or  by  negligence  of  servaDcs  vl 
company  owning  track.     Wabash,  St.  L.  &  P.  B.  Go.  v,  Peyton,  xriiL  i. 

When  passenger  riding  on  leased  track  is  injured  by  negligence  of  another 
company  also  leasing  the  track,  he  may  maintain  action  against  such  other 
company.    Patterson  v.  Wabash,  St.  L.  &  P.  B.  Co.,  xviii.  190. 

LIBEL. 

Company  may  notify  its  servants  that  they  will  be  discharged  if  they  trade 
with  a  certain  merchant.  Merchant  in  such  case  has  no  action  against 
company  when  notice  is  not  libellous.    Payne  v.  Western  B.  Ga,  xyiu.  119, 

LIGHTS. 

Company  is  bound  as  to  its  passengers  to  properly  light  its  stations  and  the 
approaches  thereto.  In  this  case  it  was  negligent  in  this  respect  Buene- 
mann  v.  St.  Paul,  M.  &  M.  B.  Co.,  xviii  168. 

LIMITATIONS. 

In  Alabama,  action  for  personal  injuries  must  be  brought  within  one  year. 
Date  of  summons  is  not  conclusiTe  as  to  when  suit  is  Drought,  as  same  is 
amendable.    Alabama  Gt.  Southern  B.  Co.  v.  Hawk,  xviii.  194. 

Statute  of  limitations  must  be  speciallv  pleaded  or  it  will  be  considered  to 
be  waived.    Atchison  &  N.  B.  Co.  v.  Miller,  xviii.  646. 
• 

LIMITATION  OF  LIABILITY. 

See  Bills  of  Lading. 

MAIL. 

Company  is  not  liable  for  negligent  acts  of  postal  clerks  or  agents  on  its 
train  in  throwing  bags  from  cars  so  as  to  inflict  personal  injuries.  Muster 
V.  Chicago,  M.  &  St  F.  B.  Co.,  xviii  118. 

When  mail  bag  is  thrown  from  train  so  as  to  inflict  personal  iniuriee,  and 
same- could  only  nave  been  lawfully  in  mail  car,  presumption  is  that  it  was 
thrown  by  postal  agent.    Muster  v,  Chicago,  M.  &  St.  P.  B.  Co.,  xviii  118. 

When  mail  bag  was  usually  thrown  off  train  at  distance  from  station, 
company  was  not  bound  to  establish  reg^ations  to  prevent  injury  to  its 
servants  when  bag  was  thrown  off  at  station.  Muster  v.  Chicago,  H.  &  St 
P.  B.  Co.,  xviii.  113. 

Poet-office  regulations  do  not  require  speed  of  mail  train  to  be  slackened 
at  catch  stations  where  cranes  are  erected  for  exchange  of  mails.  Muster 
V.  Chicago,  M.  &  St  P.  B.  Co.,  xviii.  113. 

Fact  that  trsin  was  running  past  station  at  rate  of  thirty  or  thirty-five 
miles  an  hour  does  not  render  company  liable  for  injury  to  servant  at  station 
caused  by  throwing  of  mail  bag  from  such  train.  Muster  v.  Chicago,  M.  ft 
St  P.  B.  Co.,  xviir.  113. 

Passenger  standing  on  i>Iatform  at  station  may  recover  from  company  for 
injuries  occasioned  by  mail  bag  thrown  from  passing  train  by  nuul  agent  in 
accordance  with  custom  known  to  company.  Snow  v.  Fitchburg  R.  Ca, 
xviii  161. 
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MAIL— CofUtniMd. 

Baibnoad  company  is  liable  to  mail  agent  riding  upon  its  trains  as  a  pa»- 
inger.    New  York,  L.  K  &  W.  R.  Co.  v.  Seybolt,  Adm'z,  xviii.  162. 

When  mail  agent  is  riding  upon  pass,  endorsement  thereon  exempting  the 
company  from  liability  in  case  of  injury  is  illegal  and  ineffectual,  llfew 
York,  L.  K  &  W.  B.  Co.  V.  Seybolt,  Adm^x,  xviii.  162. 

"Writ  of  error  will  not  lie  to  Supreme  Court  of  U.  S.  from  decision  of 
Supreme  Court  of  Penna.,  that  mall  agent  killed  by  negligence  on  railroad 
Is  not  a  i>as8enger.    Price  etoZ.  v.  Pennsylvania  R.  Co.,  xviii.  273. 

BSALPRACTICE. 

When  party  iniured  uses  reasonable  care  and  precaution  in  providing  suit- 
able nurses  and  doctors,  he  may  recover  for  injury  caused  by  unflkillfnlnoiiit 
or  neglect  of  nurses  and  doctors.  Otherwise  if  he  fails  to  take  reasonabla 
oaie.    Pullman  Palace  Car  Ca  v.  Bluhm,  xviii.  87. 

MARRIAGE. 

See  Husband  and  Wifb. 

MASTER  AND  SERVANT. 

See  Skbvants. 

MINORS. 

See  CHn.DRicN. 

MUNICIPALITY. 

See  Obdinancb. 

NEGLIGENCE. 

See  Boilers,  Brakes,  BRmoES,  Cancer,  Carriers,  Coufuno  Cars,  Deb^ 

EIOK,   ElXOAVATIONS,  FiRBS,   FLYINQ    SWITCH,   FrOGS,    HaMMER,  HaND 

Car,  Lights,  Passengers,  Platforms,  Poisons,  Proximate  and  Re- 
mote Cause,  Servants,  Signals,  Signboards,  Speed,  Stations, 
Street  Railroads,  Tunnels,  Windows. 

When  party  injured  uses  reasonable  care  and  precaution  in  providing 
suitable  nurses  and  doctors,  he  may  recover  for  injurv  caused  by  unakillful- 
ness  or  neglect  of  nurses  and  doctors.  Otherwise  if  he  fails  to  take  reason- 
able care.    Pullman  Palace  Car  Co.  t;.  Bluhm,  xviii.  87. 

Complaint  averred  that  plaintiff  was  compelled  by  defendant's  servants 
to  jump  from  moving  train  and  that  cars  passed  over  his  body,  said  injuries 
bemg  caused  by  negligence  of  defendant's  servants.  HM,  that  court  snould 
Older  complaint  to  be  amended  so  as  to  show  Bx>ecifically  by  what  right 
plaintiff  was  on  train  and  what  was  the  negligence  complained  of.  Penn- 
sylvania Co.  V.  Dean,  xviii.  188. 

NEGLIGENCE  (CONTRIBUTORY). 

See  BonJEBS,  Brakes,  Bridqes,  Cancer,  Couplino  Cars,  Derriok,  Excava- 
tions, Fltino  Switch,  Froos,  Hammer,  Hand  Car,  Lights,  Passen- 
gers, Platforms,  Poisons,  Servants.  Signals.  Signboards,  Speed, 
Stations,  Stbbbt  Railboads,  Trespassebs,  Tunnels,  Windows. 

In  Tennessee,  when  negligence  of  railroad  company  is  proximate  cause  of 
accident,  x^arty  may  recover  notwithstanding  his  oontnoutory  negligence, 
whidi  may,  however,  go  in  mitigation  of  either  compensatory  or  exemplaij 
damages.    Louisville  £  N.  R.  Co.  v.  Fleming,  xviii  847. 

NEGROES. 

See  CoLOBED  Pebsons. 
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OFFICERS. 

Suits  against  Adams  ESzpress  Co.  must  be  brought  agaixist  president  or 
treasurer,  who  are  citizens  of  New  York.  In  puit  against  company  bj  oor- 
pNoration  of  State  of  BCaryland,  hM,  that  United  States  oourtK  had' jurisdiC' 
tion  on  account  of  difference  in  citizenship.  Baltimoxe  &  Ohio  B.  Co.  v. 
Adams  Express  Co.,  xviii.  456. 

ORDINANCE. 

City  ordinance  regulating  rate  of  speed  of  train  was  applicable  to  place 
where  injury  was  inflicted  in  this  case.  Crowley  v,  Burlington,  C.  B.  &  N. 
R.  Co.,  xviii.  56. 

OVERCHARGES. 

Railroad  company  charging  same  rate  per  ton  for  transporting  coal  from 
group  of  collieries  several  miles  apart  to  same  destination,  is  liaUe  to  owner 
of  nearest  colliery  under  EngUsh  statute  prohibiting  overcharges.  Man- 
chester, S.  &  L.  R,  Co.  r.  Denaby  Main  Colliery  Co.,  xviii.  482. 

One  with  whom  contract  of  carnage  is  made,  and  who  is  described  therein 
as  consignor,  consignee  and  sole  owner,  may  maintain  action  for  overcharge 
though  he  is  not  owner,  and  did  not  personally  furnish  funds  to  pay  over- 
charge.    Waterman  v.  Chicago,  M.  &  St.  P.  B.  Co.,  xviii.  486. 

Under  statute  of  Alabama,  railroad  company  is  entitled  to  charge  for  local 
freig})cs  at  rate  of  fifty  per  cent,  more  than  for  goods  trao  sported  from  tet- 
minus  to  terminus  of  road.  It  is  not  limited  to  charge  of  such  extra  rate 
beyond  rate  charged  for  goods  brought  from  or  carried  to  point  be3roiid 
either  terminus.    Lotspeich  et  al,  v.  Central  R.  &  B.  Co.  of  GJa.,  xviii  490. 

The  evidence  in  this  case  as  to  ordinary  freight  charges  for  ancompressed 
cotton,  hddL,  insufficient  to  establish  an  overcharge  for  compressed  cotton. 
LotHpeich  et  aL  v.  Central  R.  &  B.  Co.  of  Ga..  xviii.  490. 

Whether  rates  of  freifi^ht  fixed  by  railroad  c  ompany  f ^^r  distances  less  Hum 
thirty  miles  be  reasonaole  or  not  under  Ohio  statute.  U  question  for  jury. 
PeterB.  Ricker  Sc  Ck).  v.  Marietta,  etc.,  R.  Co.,  xviii.  492. 

Shipper  may  recover  overcharges  paid  to  procure  services  of  ciknier,  even 
though  payments  are  made  by  arrangement  of  parties  at  end  of  each  month. 
Such  payments  are  not  voluntary  payments.  Peters,  Ricker  &  Ca  v.  Mari- 
etta, etc.,  R.  Co.,  xviii  402. 

PALACE  CARS. 

See  SLEEFiNa  Cabs. 

PASS,  FREE. 

When  mail  agent  is  riding  upon  pass,  endorsement  thereon  exempting  the 
company  from  liability  in  case  of  injury  is  illegal  and  inefifectual.  xCew 
York,  L.  E  &  W.  R  Co.  t7.  Seybolt,  Adm'x,  xviu.  162. 

« 

PASSENGERS. 

Who  is  a  Passengeb. 

Railroad  company  is  liable  to  mail  agent  riding  upon  its  trains  as  a  pas- 
aenger.    New  York,  L.  E.  &  W.  R  Co.  v.  Seybolt,  Adm'x,  xviu.  168. 

Writ  of  error  will  not  lie  to  Supreme  Court  of  U.  S.  from  decisioD  ci 
Supreme  Court  of  Penna.,  that  mail  agent  killed  by  negUgenoe  on  raihoad 
ii  not  a  passenger.    Price  et  ai,  v.  Pennsylvania  R  Co.,  xviii  878. 

Colored  Pbbsoztb. 

Railroad  company  may  provide  separate  but  not  unequal  aooommodir 
tions  for  white  and  colored  passengers.  Britton  v.  Atlanta  ft  &  Air  Ui» 
R.  Co..  xviii.  891. 
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PASSENGERS— Ccm^intiecK. 

Duty  and  Leabiuty  of  Company. 

When  passenger  riding  on  leased  track  is  injunHi  by  negligence  of  an- 
otlier  company  also  leasing  the  track,  he  may  maintain  action  against  such 
<3dier  company.    Patterson  v,  Wabash,  St.  ll  &  P.  R.  Co..  xviii.  180. 

Ifnasein^T  was  injured  while  in  car  by  violent  way  in  which  another  car 
making  nying  switch  was  connected  with  it.  In  view  of  evidence,  held 
tiiat  it  was  for  jury  whether  or  not  the  use  of  the  flying  switch  amounted  to 
ikei^ligence.     White  v,  Fitchburg  R.  Co.,  zviii.  140. 

A^hen  passenger  in  car  on  side  track  is  injured  by  manner  in  which  car  of 
another  company  is  connected  with  it  by  bnUceman  ot  such  other  company, 
be  may  maintain  action  against  company  in  whose  car  he  is  at  time  of  ao- 
eident.     vvhite  v.  Fitchburg  R.  Co.,  xviii.  140. 

"When  passenger  iu  street  car  is  injured  by  collision  with  car  of  another 
company  caused  by  mutual  negligence  of  drivers,  he  may  recover  from 
either.  Wlieu  h^  sues  both,  he  may  dismiss  suit  as  to  either,  and  if  it  is 
proven  that  one  is  not  guUty  of  negligence,*  he  may  take  verdict  against  the 
other.    Tompkins  v.  Clay  Street  Hill  K.  Co.  ei  aZ.,  xviii.  144. 

When  passenger  in  street  car  is  injured  by  collision  with  car  of  another 
company,  he  cannot  recover  damages  from  such  other  company  without 
proving  negligence  on  its  part.  Tompkins  v.  Clay  Street  Hill  R.  Co.  et  al,, 
jTviii.  144. 

When  passenger  injured  b^  collision  with  car  of  another  company 
releases  one  company  from  liability  for  a  compensation,  he  is  estopped  to 
deny  tliat  the  company  released  was  alone  liable,  and  cannot,  therefore,  sue 
other  company.    Tompkins  v.  Clay  Street  Hill  R.  Co.  et  al.,  xviii.  144. 

Company  is  not  insurer  of  safety  of  passengers,  and  is  not  bound  to 
provide  for  safety  of  those  who  are  physically  or  mentally  below  the  ordi- 
nary standard.    Kenneker  v.  South  Carolina  R.  Co.,  xviii.  149. 

In  action  against  company  to  recover  damages  for  injuries  occasioned  by 
fall  of  partv  from  platform  of  car  in  attempting  to  enter  it  while  it  was 
in  station,  held,  there  was  no  evidence  of  company's  negligence.  Chicago^ 
St.  L.  &  N  O.  R,  Co.  V.  Trotter,  xviii.  159. 

Passenger  standing  on  platform  at  station  may  recover  from  comi)any  for 
injuries  oceasioned  by  mail  bag  thrown  from  passing  train  by  mail  agent 
in  accordance  with  custom  known  to  company.  Snow  v.  Fitchburg  R.  Co., 
xviii.  161. 

In  suit  by  passenger  against  company  for  personal  injuries,  proof  that 
train  left  track  and  ran  into  cars  standing  on  side  track  constitutes  prima 
facie  evidence  of  negligence.  New  York,  L.  E.  &  W.  R.  Co.  v.  Seybolt, 
Adm'x,  xviii.  162.    . 

When  mail  agent  is  riding  upon  pass,  endorsement  thereon  exempting 
the  company  from  liability  in  case  of  injury  is  illegal  and  IneffectuaL  New 
Tork,  L.  E.  &  W.  R.  Co.  v.  Seybolt,  Adm'x,  xviii.  162. 

Party  got  on  train  to  ride  with  horses.  He  had  no  ticket,  and  was  not 
entitled  to  ride.  He  wa^  acting  in  good  faith,  and  intended  to  pay  his  fare 
when  asked  by  conductor.  An  accident  occurred  and  he  was  injured* 
Held,  that  company  was  not  liable  to  him  as  a  passenger.  Gardner  v.  New 
Haven  &  Norihanipton  Co.,  xviii.  170. 

When  passenger  ri«ling  on  platfo-m  of  car  in  accordance  with  custom  on 
part  of  company  to  alow  pas-engers  to  stand  there,  is  injured  by  willful  act 
of  engineer  instnrting  trniM  with  a  i^rk.  company  is  responsible  notwith- 
standing plaintifiTn  contrih  'orv  negligence.  In  this  case  evidence  did  not 
show  that  act  of  engineer  was  willful.  Indiana,  B.  &  W.  R.  Co.  v.  Burdge, 
xviii.  192. 

Statutory  provi«*ion.s  requiring  (.Migineer  to  give  nig^nal  before  approaching 
stopping-place  are  not  intended  for  safety  of  passengers,  and  failure  to 
sound  such  signal  cannot  accordingly  l)e  nsually  taken  advantage  of  by 
them.     Alabama  Gt.  South orn  R.  Co.  v.  Hawk,  xviii.  194. 

Street  pasf^enger  railway  is  bound  as  to  its  passengers  to  exercise  greatest 
ofere  in  approaching  and  passing  structureB  in  street  unreaaonaUj  doM  ta 
track.    I^berg  v.  Minneapolis  St.  R.  Co.,  xviiL  202. 
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In  case  of  injury  to  paasen^^,  in  deteimining  whether  there  is  evidence  to 
sabmit  to  jury,  plAint^flTs  evidence  must  be  assumed  to  be  true.  ^Weetera 
Maryland  R.  Co.  v.  Stanley,  zyiiL  d06. 

In  passing  through  tunnel,  lights  should  be  lighted  and  windows,  doon 
and  ventilators  closed,  but  an  officer  need  not  be  provided  for  every  car, 
and  faUure  to  shut  out  gas  and  smoke  does  not  give  passenger  ri^ht  of 
action.    Western  Maryland  R.  Go.  v.  Stanley,  xviiL  20ft. 

While  crowded  car  was  in  tunnel  passenger  rose  to  shut  door,  and  in  so 
doing  was  injured.  Hetd,  that  he  could  recover  unless  he  was  milty  of 
contributory  negligence,  which  was  for  jury.  Western  Maryland  R.  Co.  ts. 
Stanley,  xviii.  206. 

Street  railway  had  two  tracks  and  had  frogs  placed  on  each  so  as  to 
prevent  cars  gomg  in  proper  direction  from  leaving  track.  Owing  to  breaks 
down  of  wagon  on  one  track  a  car  was  lifted  to  the  other,  and  whue  mnnfng 
in  wrong  direction  was  derailed,  owing  to  absence  of  frogs,  inturin^  pas- 
senger. Hdd,  that  there  was  no  evidence  of  negligence.  Wnite  t?.  MiK 
waukee  City  R.  Co.,  zviiL  218. 

Passenger  in  street  car  was  injured  by  derailment  of  car  occurring  while 
it  was  crossing  bridge  at  high  rate  of  speed.  Held^  that  question  whether 
speed  amounted  to  negligence  or  not  was  for  jury.  White  v.  Milwaukee 
(Sty  R.  Co.,  xviii  218. 

Carrier  of  passengers  must  exercise  extraordinary  care  and  caution.  Ray- 
mond v.  Burlington  C.  R.  &  N.  R.  Co.,  xviii.  217. 

Conductor  is  not  bound  to  wake  a  sleeping  passenger,  who  is  sick,  upon 
the  arrival  of  the  train  at  said  passengers  destmation.  Even  if  conductor 
has  promised  to  do  so,  company  is  not  liable  for  failure  on  his  part  to  keep 
his  promise.    Sevier  v,  Yicksburg  &  M.  R.  Co.,  xviii  245. 

Passenger  with  ticket  for  way  station  vras  told  by  ticket  agent  to  get  on 
express  train,  which  did  not  stop  at  said  station.  The  conductor  refused  to 
stop,  and  carried  passenger  beyond  her  destination.  In  action  for  damages, 
hdaf  that  conductor  was  not  m  fault,  and  that  plaintiff  should  have  counted 
on  negligent  misdirection  of  ticket  agent  St.  Xx>ui8,  K.  C.  &  N.  R.  Co.  v. 
Marshall,  xviii.  248. 

An  accident  havine  occurred  at  certain  trestle  owing  to  obstmctian  placed 
on  track,  superintendent  issued  written  orders  to  employ^  on  passenger 
trains  to  slow  up,  run  carefully  and  keep  sharp  lookout  at  that  trestle,  an 
accident  having  occurred  at  that  point  to  passenger  train.  Held,  that  order 
required  engineer  to  slow  up  enough  to  stop  train  on  short  notice,  if  emer- 
gency arose.  Louisville  &  Nashville  R.  Co.  v,  McKenna  and  wife,  xviii.  376u 

Accident  occurred  to  passenger  by  breaking  of  rail.  Plaintiff  contended 
that  fracture  was  caused  by  running  train  at  too  high  rate  of  spaed  over 
worn-out  track.  Company  contended  it  was  caused  by  cold.  JSeldy  that 
evidence  was  admissible  as  to  general  condition  of  rc^-bed  at  and  near 
accident.    Missouri  Pacific  R.  Co.  v.  Collier,  xviii.  281. 

Time-table  which  purports  on  its  face  to  be  for  ^^dance  of  servants  only, 
and  which  reserves  to  company  right  to  vary  trains,  and  which  states  tliat 
flag  stations  are  desi^ated  by  star,  is  not  sufficient  evidence  to  show  that 
stations  not  so  designated  are  advertised  to  public  as  regular  passenger 
stations.    Denver,  S.  P.  &  P.  R.  Co.  v,  Pickard,  xviii  ^34. 

Company  is  not  bound  by  custom  to  allow  passengers  to  get  on  and  off 
moving  trains,  when  they  have  never  done  so  oy  invitation  or  direction  of 
company's  servants.     Denver,  S.  P.  &  P.  R.  Co.  v,  Pickard.  xviii.  384. 

Company  is  not  relieved  from  liability  for  injury  to  passenger  by  reason 
of  fact  that  reasonable  rules  have  been  adopted  to  prevent  such  mjuries, 
when  rules  have  not  been  enforced,  but  their  observance  is  left  discretionary 
with  passengers.    Britton  t;.  Atlanta  &  C.  Air  line  R.  Co.,  xviii  891. 

Company  left  loaded  car  on  switch  inclined  toward  main  track,  the  car 
being  secured  in  proper  way.  Car  got  upon  main  track,  and  collision  was 
caused  whereby  passenger  was  injured.  Held,  that  company  was  not  irre- 
sponsible as  matter  of  law,  though  car  could  only  have  got  on  main  track 
by  wrongful  act  of  stranger.    Smith  t;.  New  York,  S.  &  W.R.Ca,  xviii  8ML 
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Injuries  fbom  Servaivts  ob  Fellow  Pabssngbbs. 

Passenger  sued  Palace  Car  Co.  for  injury  occasioned  by  negligent  dis- 
charge of  pistol  by  porter.  The  answer  set  up  that  porter  received  pistol 
firom  another  passenger  for  safe  keeping  in  violation  of  company's  rules. 
JSeld,  that  the  answer  was  bad  on  demurrer.  Heenrich  v.  Piulman  P.  C. 
Co.,  xviiL  879. 

Wlien  servants  are  changed  on  passenger  train,  new  men  should  be 
informed  of  every  circumstance  which  may  affect  safety  of  passengers. 
Kiii«  et  al.  v,  Ohio  &  Miss.  R.  Co.,  xviii.  886. 

Ji^  drunken  and  riotous  passenger  was  removed  to  a  rear  car.  Afterwards 
conductor  and  brakeman  were  changed,  and  did  not  ffive  full  notice  to  their 
Bucceesors  of  the  passenger's  conduct.  Subsequently  he  shot  and  killed 
another  passenger.  Hdd,  that  the  drunken  man  should  have  been  confined 
or  put  on  the  train,  and  that  the  company  was  liable  for  the  death.  Bang 
et  a2.  V,  Ohio  &  Miss.  R.  Co..  xviii.  886. 

Hailroad  company  is  liable  for  violence  and  assault  upon  passenger  by 
fellow  passengers  or  intruders  when  same  could  have  been  prevented  by 
exercise  of  proper  care  on  part  of  company  or  its  servant^.  Britton  v» 
Atlanta  &  C.  Au:  Lme  R.  Co.,  xviii.  891. 

Duty  of  Passengbbs. 

FlBsseneer  attempting  to  get  upon  moving  freight  car  with  one  hand  en- 
ciimberea  with  limtem,  hddy  guilty  of  contributory  negligence  per  $e, 
McCorkle  v.  Chicago.  R.  I.  &  P.  R.  Co.,  xviii.  156. 

Name  of  station  was  called  and  train  stopped  short  of  station  while  it  was 

tbll  light.  A  passenger  got  up  and  attempted  to  alight.   As  she  climbed  down 

the  steps  the  train  started  and  she  was  injured.    ]&ek2,  either  that  she  was 

negligent  herself  or  the  occurrence  was  accidental.    In  either  event  the 

.  company  was  not  liable.    Ifitchell  v.  Chicago  &  G.  T.  R.  Co.,  xviii.  176. 

Passenger  in  train  failed  to  get  off  at  station  while  train  was  at  rest.  He 
^ras  advised  by  brakeman  to  get  off  quick  after  train  had  started.  He  went 
out  accordingly  on  platform  and  stepped  down  on  second  or  third  step.  A 
jerk  took  place  and  ne  was  thrown  off.  Heldy  that  he  had  been  guilty  of 
oontributory  negligence.    Lindsey  v.  Chicago,  R.  I.  &  P.  R.  Co..  xviii.  179. 

Party  attempted  to  alight  from  slowly  moving  train  with  both  hands  en- 
cumbered. The  lower  step  of  car  was  only  eighteen  inches  from  ground. 
He  was  injured  while  so  doing.  Hdd,  that  he  was  not  guilty  of  contribu- 
tory negligence  per  9e,    CumMrland  Valley  R.  Co.  t;.  Maugans,  xviii.  182. 

Passenger  standing  on  platform  of  movmg  car  in  violation  of  rules  of 
company  is  guilty  of  conmbutory  negligence  and  cannot  maintain  action 
to  recover  damages.    Alabama  d-t.  Southern  R.  Co.  v.  Hawk,  xviii.  194. 

Passenger  while  in  act  of  taking  seat-in  street  car  rested  his  hand  on 
and  partially  over  base  of  open  window,  and  same  was  struck  and  injured 
by  sewer  plEmks  standing  near  car.  Held,  that  question  of  contributory 
negligence  was  for  jury.    Dahlberg  v,  Minneapolis  St.  R.  Co.,  xviii.  202. 

While  crowded  car  was  in  tunnel  passenger  rose  to  shut  door,  and  in  so 
doing  was  injured.  Held,  that  he  could  recover  unless  he  was  guilty  of  con- 
tributory negligence,  which  was  for  jury.  Western  Maryland  K.  Co.  v, 
8t»mley;  xviii.  206. 

When  passenger  is  injured  in  alighting  from  train,  and  there  is  nothing  in 
his  conduct  to  which  injury  can  be  attributed,  inference  of  due  care  may  be 
drawn,     ftaymond  v,  Burlington,  C.  R.  &  N.  R.  Co.,  xviii.  217. 

When  usual  signal  for  stoppage  at  passenger's  destination  is  given  and 
train  actually  stops,  court  will  not  hold  him  guilty  of  contributory  negli- 
gence, per  fle,  for  attempting  to  alight  in  the  diurk.  Terre  Haute  &  Indian- 
apolis R.  Co.  V.  Buck,  xviiL  284. 

In  Tennessee,  when  negligence  of  railroad  company  is  proximate  cause  of 
injury  to  passenger,  he  may  recover  damages,  notwithstanding  his  contrib- 
utoTT  negligence.  But  the  latter  may  go  in  mitigation  of  damagei. 
LodfTille  d;  K.  B.  Co.  t;.  Fleming,  xviii.  847. 
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Passenger  is  boand  to  inf  orm  himself  of  all  reasonable  rules  established 
byoompanj  for  government  and  direction  of  trains,  and  must  oonform 
thereto.    Britton  v,  Atlanta  &  C.  Air  Line  R.  Ck>.«  xviii.  391. 

iNJusnss  AT  Stations. 

Person  intending  to  take  passage  on  train  ft-Uoff  station  platform  at  ni^^ 
and  was  injured.  In  action  for  injui^  court;  charged  ihat  if  lie  'was  using 
ordinary  care  and  fell  o£F  by  stumble,  this  was  not  lack  of  oniinarr  care,  as 
people  had  different  temperaments.  HM,  that  this  was  error.  Benneker 
V.  South  Carolina  R  Co.«  zviu.  149. 

Company  is  bound  as  to  its  passengers  to  properly  light  its  sta,tioiis  and 
approaches  thereto.  In  this  case  it  was  negligent  in  this  respect.  Buene- 
mann  v.  St.  Paul,  M.  &  M.  R.  Co.,  xviii.  158. 

Passenger  falling  off  platform  in  dark  in  imperfectly  lighted  station  sot 
held  guilty  of  contributory  negligence  per  ae,  Buenemanu  t?.  St.  Paul,  M. 
ft;  M.  R.  Co.,  xviii.  15ft. 

Fabes  and  Ticksts. 

Company  selling  tickets  beyond  its  own  line  in  liable  for  sure  and  safe 
transportation  of  passenger  to  destination,  notwithstanding  clause  in  ticket 
limiting  company^s  liability  to  its  own  line.  Central  R.  R.  of  Gra.  v.  Combs 
«^a/.,  xviii.  298. 

Company  sold  ticket  to  point  beyond  destination,  part  of  the  route  beipg 
by  steamer.  Owing  to  quarantine,  the  steamer  was  t^en  off  after  sale  oi 
ticket.  Held,  that  passen^r  was  not  entitled  to  damages.  Central  R.  R. 
of  Ga.  V,  Combs  et  al,,  xviii.  296. 

Railroad  company  sold  ticket  to  point  beyond  its  own  line,  reached  inpart 
by  steamer.  The  steamer  had  been  withdrawn  prior  to  sale  of  ticket.  Hdd, 
that  if  passenger  could  reach  destination  in  another  way,  he  was  bound  to 
do  so,  and  could  recover  extra  expeope  and  damages  for  delay.  If  he  could 
not,  he  was  entitled  to  return  to  point  of  starting,  and  could  recover  his 
expenses  going  and  returning,  and  damages  for  delay.  Central  R.  R  of 
Oa.  V,  Combs  et  al.,  xviii.  298. 

Passenger  purchiising  excursion  ticket,  good  for  continuous  passage  only, 
cannot  ride  on  train  not  making  whole  trip,  and  may  be  expelled.  Johnson 
V.  Phila.,  W.  &  B.  R  R.  Co..  xviii.  804. 

A  railroad  company,  in  selUng  tickets  beyond  its  own  line,  acts  as  agent 
of  the  other  roa<U.  An  action  lies  by  the  passenger  against  such  other  roadfli 
Lundy  v.  Central  Pacific  R.  Co.,  xviii.  809. 

When  passenger  purchases  ticket  good  if  used  within  a  time  limited,  such 
ticket  is  good  for  a  passage  begun  within  time  limited.  Lundy  v.  Centrftl 
Pacific  R.  Co..  xviii.  809. 

Passenger  bonght  excursion  ticket  at  reduced  rate,  good  for  limited  tims 
only.  He  attempt«'d  to  ri<)e  after  expiration  of  time,  and  was  expelled. 
Heid^  thflt  he  was  rightly  expelled,  and  had  no  right  to  continue  his  journey 
unless  he  paid  fare  from  starting  point.  Pennington  v.  Phila.,  W.  &  B.  B. 
Co.,  xviii.  810. 

Riailroad  excursion  ticket  contained  a  clause  that  it  was  exchangeaUe  for 
another  ^ood  on  day  nnd  train  depignated.  Held,  that  advprtisements  of 
tour  were  inadmissible  to  show  that  passenger  was  entitled  to  ride  on  any 
later  day  or  train  than  waH  designate*  I  by  ticket.  Howard  v,  Chicago,  St 
L.  &  N.  O.  R.  Co.,  xviii.  813. 

Regulation  that  passengers  holding  excursion  tickets  must  ride  on  exdO^ 
sion  train  and  not  on  regular  train,  is  reasonable  and  binding.  Paraengeci 
are  bound  to  take  notice  of  such  regulation.  McRae  v,  WilniinKton  &yf, 
R.  Co.,  xviii.  816. 

Passen^rs  bought  excursion  tickets.  By  regulations  of  cnm|>any  they 
were  entitled  to  ride  in  excursion  train  only.  Conductor  took  up  ticked^ 
and  gave  coupons  in  lieu  thereof.  Held,  that  passengers  could  not  return  by 
regular  train,  even  at  an  earlier  day  thiui  that  advertised  for  ezOUXBioii  tb 
return.    McRae  v.  Wilmington  &  W.  R.  Co.,  xviii,  816. 
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vvnen  company  sells  ticket  to  point  beyond  its  own  Une,  the  coupons 
ttttacbed  setting  tonli  that  they  are  sold  on  aooount  of  another  company, 
the  oompany  seilmg  the  ucKeta  acts  as  an  agent  for  other  line,  and  wilJ  not 
be  deemed  to  have  contracted  to  carry  passenger  through  to  destination. 
Pennsylvania  R.  Ck>.  u  OonneU,  zviiL  839. 

Passengers  may  be  required  to  exhibit  tickets  on  entering  train,  and  to 
floxrender  them  to  conductor  on  demand,  under  penalty  of  expulsion. 
IjouiflTille  &  N.  R.  Co.  v.  Fleming,  xviii.  847. 

Conductor  is  not  bound  to  hear  evidence  from  passenger  that  he  has 
boaght  ticket  and  then  lost  it,  although  he  has  exhibited  ticket  on  entering 
train.  Passenger  must  either  produce  ticket  or  pay  his  fare.  Louisville  & 
N.  R  Ck>.  V.  Fleming,  xviii,  847. 

£ZFUL8ION. 

PsMengers  in  street  oar  gave  up  tickets.  They  were  transferred  en  route 
from  one  car  to  another,  but  were  not  furnished  with  transfer  tickets.  Con- 
ductor in  second  car  ejected  them  for  failing  to  produce  a  ticket.  Hdd,  that 
they  were  entitled  to  recover  exemplary  damages.  City  &  Suburban  Ry.  of 
Savannah  v.  Brauss,  xviii.  824. 

Wh<>n  passenpper  stopning  over  is  by  negligence  of  conductor  not  provided 
iirith  stop-over  ticket,  and  is  required  by  conductor  of  subsequent  tram  to  pav 
fare  or  leave  the  cars,  he  may  elect  to  leave  the  cars,  and  may  recover  all 
damages  resulting  naturally  and  (Urectly  from  negligence  of  first  conducts. 
Torton  v.  Biilwaukee,  L.  S.  &  W.  R.  Co.,  xviii  883. 

Passenger  bought  ticket  from  a^^ent  which  he  was  informed  was  good. 
It  was  not  good,  naving  beenpreviousl^  used.  Conductor  refused  to  take 
ity  and  expelled  passenger.  Hddf  that  if  ticket  was  on  its  face  good,  passen- 
ser  was  entitled  to  exemplarv  damages,  but  not  if  the  ticket  was  bad  on 
Ito  face.    Hubbard  v.  Grand  Rapids,  etc.,  R.  Co.,  xviii.  886. 

Company  issued  through  ticket  over  connecting  line  after  it  was  notified 
not  to  do  so.  Conductor  on  connecting  line  refused  to  receive  the  ticket. 
Hdd,  that  passenger  could  recover  damages  for  breach  of  contract,  but  that 
he  oould  not,  by  resisting  expulsion,  entitle  himself  to  recover  exemplary 
damages.    Pennsylvania  K.  Co.  v,  Connell,  xviii.  889. 

It  is  not  the  ordinary  duty  of  a  conductor  to  assist  a  passenger  suffering 
under  physical  infirmities  to  find  a  lost  ticket.  If  he  consents  to  search,  he 
is  not  bound  to  do  so  except  in  place  indicated  by  i>as8enger;  and  if  he  is  in 
eood  faith  unable  to  find  the  ticket,  he  may  expel  the  passenger,  although 
tttter  actually  had  ticket  on  his  person.  liouisville  &  N.  R.  Co.  v,  Fleming, 
zTiiL847. 

If  in  above  case  conductor  acted  in  bad  faith  and  did  not  make  search, 
though  he  pretended  to  do  so,  the  company  would  be  liable  in  exemplary 
damages.    Xiouisville  &  N.  R.  Co.  v»  Flenung,  xviii.  847. 

When  passenger  has  mislaid  lus  ticket,  conductor  is  bound  to  afford  him 
reaflonable  opportuni^  to  find  it,  and  cannot  at  once  stop  train  and  expel 
Idm.  Whetner  or  not  reasonable  opportunity  has  been  given,  is  for  jury. 
Hayes  v.  New  York  Central  &  H.  R.  tt.  Co.,  xviii.  868. 

Conductor  should  afford  passenger  failing  to  pay  his  fare  a  chance  to  go 
into  anotiier  car  and  obtain  money  from  friend.  He  is  not  juirtdfied  in  imme- 
diately expelling  him.    dark  v.  Wilmington  &  W.  R.  Co.,  xviii.  866. 

After  train  has  been  stopped  in  order  to  expel  passenger  for  non-payment 
of  f aie,  he  is  not  entitied  to  ride  upon  tendering  fare  to  oonduotor.  dark 
V,  Wilmington  ft  W.  R.  Co.,  xviii.  866. 

Passenger  being  given  wrong  transfer  ticket  was  expelled  from  car.  Oooit 
eharffed  tiiat  if  mistake  was  ovring  to  negligenoe  of  transfer  agent,  plaintiff 
oould  lecoTor  damages;  that  if  mistake  or  expulsion  was  malicious  or  wan- 
Ion,  he  oould  recover  vindictive  damages;  ana  that  if  conduct  of  defendaul 
tmo  wanton,  contributory  negligence  of  plaintiff  would  bo  no  defence.  jBTeZdL 
tluat  the  instructions  were  as  f  av<Mrable  as  pl^atiff  oould  Mk*  Owponter  « 
Washington  ft  O.  R»  Co.,  xriii.  97a 
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Young  woman  was  in  same  seat  with  a  little  girl,  her  sister.  She  pro- 
duced two  tickets,  one  for  herself  and  one  for  the  father,  but  none  for  the 
child.  Held,  that  if  the  conductor  could  reasonably  infer  that  the  child  was 
under  the  young  woman's  care,  he  was  justified  in  expelling  them  both  for 
non-payment  of  fare.    Phila.,  W.  &  B.  B.  C.  v.  Hoeflich,  xviii.  d78. 

In  the  above  case,  as  the  child's  father  was  really  responsible  for  her  pres- 
ence and  fare,  it  was  for  jury  to  say  whether  conductor,  knowing  there  was 
a  man  in  the  party,  was  not  bound  to  discover  his  relationship  to  the  child. 
If  he  was  negligent  in  this  respect,  he  was  not  justified  in  expelling  the 
young  woman,  and  company  was  liable  accordingly.  Phila.,  w.  &  B.  R. 
Co.  V.  Hoefiich,  xviii.  378. 

Company  is  not  liable  for  forcible  and  deliberate  expulsion  of  passenger, 
unless  conductor  acted  with  malice,  oppression  or  evil  intent.  Phila.,  W.  & 
B.  R.  Co.  V.  Hoeflich,  xviii.  878. 

Pboximatb  Ain>  Rbmotb  Cause. 

Passenger,  induced  by  negligence  of  company  to  believe  that  train  had 
stopped  at  station,  walked  olf  platform  into  creek.  He  was  badlv  hurt,  and 
malaria  was  developed,  which  eventually  caused  his  death.  Hela,  that  neg' 
ligence  of  company  was  so  far  proximate  cause  of  death  as  to  render 
company  liable  in  damages  therefor.  Terre  Haute  &  Ind.  R.  R.  Co.  v.  Buck, 
xviu.  284. 

Female  passenger  was  carried  past  her  destination  and  compelled  to  walk 
a  distance.  In  action  for  damages,  held,  that  evidence  was  admissible  to 
show  incidental  discomforts  of  walk,  and  that  sickness  was  caused  thereby. 
Cincinnati,  H.  &  I.  R.  Co.  v.  Eaton,  xviii.  264. 

Passenger  who  was  drunk  was  carried  beyond  his  destination,  and  then  put 
off  train.  He  wandered  on  track,  and  was  killed  by  another  train  without 
fault  on  part  of  those  in  charge  thereof.  Held,  that  the  railroad  company  was 
not  liable.    McClelland,  Adm'r  v,  Louisville,  N.  A.  &.  C.  R.  Co.,  xviii.  260. 

Passenger  was  ccuried  past  his  destination  in  the  dark,  and,  on  leaving  the 
train,  was  misinformed  by  conductor  as  to  proper  route  to  station.  He  took 
a  different  route  from  that  which  conductor  advised  him  to  take,  fell  into  a 
culvert  and  was  injured.  Held,  that  the  company's  negligence  was  not  the 
proximate  cause  oi  the  injury,  and  that  there  could  be  no  recovery.  Lewis 
V,  Flint  &  P^re  Marquette  R.  Co.,  xviii.  263. 

Infirm  passenger  was  put  off  at  station  nine  miles  from  his  destination. 
He  undertook  to  walk  in  the  cold  and  snow  that  distance.  He  was  injured 
by  the  waJk.  Held,  that  if  he  could  have  obtained  lodging  at  the  station,  the 
company  was  not  liable  for  his  injuries,  which  could  not  then  be  regarded 
as  the  proximate  result  of  his  expulsion.  Louisville  &  N.  R.  Co.  v.  kerning, 
xviii  $17. 

Sunday  Laws. 

Passenger  traveling  on  Sunday  by  train  authorised  to  run  on  that  dav 
may  recover  for  injuries  occasioned  by  fault  of  railroad  company.  Smiu 
V.  New  York,  S.  &  W.  R.  Co.,  xviii.  899. 

Damages. 

When  female  passenger  was  carried  beyond  her  station  and  lost  two  or 
three  hours'  time,  and  incuired  expense  of  $1.50  for  return  conveyance; 
held,  that  verdict  for  $260  damages  was  excessive.  St.  Louis,  K.  C.  &  N. 
R.  Co.  V.  Marshall,  xviii.  248. 

Bagoaob. 

Check  was  issued  jointly  to  two  passengers  for  chest  which  was  lost.  Thej 
sued  jointly,  and  no  motion  was  made  to  sever  causes  of  action.  Evidence 
was  admitted  as  to  contents  of  chest  without  objection.  Held,  that  court 
could  properly  refuse  to  charge  that,  as  some  of  the  contents  were  owned  in 
severalty,  there  could  be  no  recovery.  Anderson  et  al,  v,  Wabash,  St.  L.  & 
P.  R.  Co.,  xviii.  8T7. 
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PASSENGERS-^on^imied. 

SroFFDia  AT  Stations. 

Under  Tennessee  act  providinff  that  railroad  company  shall  pay  praialty  of 
flOO  upon  failure  of  company  during  any  one  tnp  of  passenger  tiain  to 
announce  stopping-place,  only  one  penalty  can  be  recovered  up  to  bringing 
suit    Parks  v.  Nashville,  0.  &  St.  L.  R.  Co.,  zviii.  404. 

Abbbsts. 

A  i>as8enger  in  a  railroad  car  creating  a  disturbance  was  arrested  by  an 
officer.  HMy  that  the  jury  might  infer  from  the  facts  that  the  arrest  was 
f o.  being  drunk,  and  that  the  party  arrested  knew  it  was  for  that  cause. 
Commonwealth  of  Mass.  v.  Kennedy,  zviil.  888. 

Officer  arrested  drunken  passeneer  in  railroad  car,  and  while  so  doing 
passenger  assaulted  him.  On  trial  for  the  assault,  the  officer  testified  that 
ne  was  sent  for  to  go  into  the  car,  and  on  cross-examination  stated  that  he 
was  not  in  employ  of  railroad  company.  Heldf  that,  on  re-direct  examina- 
tion, he  might  testifv  that  he  was  requested  b;s[  station  master  to  enter  the 
oar.    Commonwealth  of  Mass.  v»  Kennedy,  xviii.  888. 

PRAOnCB. 

Passenger  injured  through  fault  of  company  may  sue  in  tort  and  may  re- 
cover according  to  principles  obtaining  in  such  an  action.  Baltimore  City 
Pass.  R.  Co.  V.  Kemp  et  iix,  xviii.  2^. 

PARTNERSHIP. 

Association  of  railroad  companies  for  transportation  of  through  freights 
and  division  of  receipts  in  specified  proportion,  does  not  constitute  a  part- 
nership nor  render  companies  jointly  liable  for  loss  or  injury  to  goods.  Hot 
Springs  Railroad  v.  Trippe  &  Co.,  xviii.  5<)2. 


PENALTIES. 

Under  Tennessee  act  jnroviding  that  railroad  companieU  shall  forfeit  and 
pay  penalty  of  $100  upon  failure  of  the  company  during  any  one  trip  of  pas- 
senger cars  to  announce  stopping-place,  only  one  penalty  can  be  recovered 
up  to  the  bringing  of  the  smt.  Parks  i;.  Nashville,  C.  &  St.  L.  R.  Co.,  xviii 
404. 

Statute  of  Texas,  enabling  consignee  to  whom  railroad  company  refuses 
to  deliver  goods  on  tender  of  charges  to  recover  penalties,  is  oonsututional 
and  valid.    Houston  &  T.  C.  R.  Co.  v.  Harry  &  Bro.,  xviii  602. 

PHYSICIANS. 

When  party  injured  used  reasonable  csie  and  precaution  in  provic 
suitable  nurses  and  doctors,  he  may  recover  for  injuiy  caused  by  unskilL  __ 
nees  or  neglect  of  nurses  and  doctors.    Otiierwise  if  he  fails  to  take  reason- 
able care.    Pullman  Palace  Car  Co.  v.  Bluhm,  xviii.  87. 

Statement  of  party  to  his  physician  in  answer  to  inquiry  as  to  how  acci- 
dent occurred,  is  a  privileged  communication.  Physician  cannot  disdoee 
privileged  communication  made  to  his  partner  in  ms  presence.  Raymond 
V.  Burlington,  C.  R.  &  N.  R.  Co.,  xviii.  217. 

Physician  cannot  be  asked  his  opinion  as  to  what  result  would  have  been 
if  physician  taking  up  case  after  he  abandoned  it  had  pursued  same  line  of 
treatment,  when  such  evidence  does  not  go  to  show  thlat  subsequent  treat- 
ment  rendered  injury  permanent.  Intematicmal  &  Qtt,  N«*R.  Co.  v.  Irvine. 
xviii294. 
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PLATFORMS. 


Peraon  intending  to  take  passage  on  train  fell  off  station  platform  at  ni^faft 
and  was  injured.    In  action  for  injury  court  charged  that  if  he  ^was  nsmg 
ordinary  care  and  fell  off  by  stumble,  this  was  not  lack  of 
as  people  had  different  temperaments.    Heid,  that  this  was  error, 
ker  V.  South  Carolina  B.  Ck>.»  zviii.  149. 

PLEADING. 

In  action  for  personal  injury  when  complaint  charges  sereral  acts  and 
omissions  on  part  of  defendant,  a  failure  to  prove  each  and  all  of  the  alleged 
acts  and  omissions  will  not  constitute  a  variance.  Chicago,  B.  &  Q.  R.  Go.  «l 
Warner,  xviiL  100. 

By  pleading  general  issue,  defendant  admits  sufficiency  of  dedazatioa 
and  he  cannot  afterwards  question  this  by  motion  to  exclude  evidence. 
Chicago,  B.  &  Q.  R.  Co.  v.  Warner,  xviiL  100. 

Complaint  averred  that  plaintiff  was  compelled  by  defendant's  servants  to 
jump  nom  moving  traia  and  that  cars  passed  over  his  body,  said  iniuriM 
being  caused  by  negligence  of  defendants  servants.  Held,  that  court  should 
order  complaint  to  be  amended  so  as  to  show  specifically  by  what  rigfal 
plaintiff  was  on  train  and  what  was  the  negligenoe  complained  of.  Penn- 
sylvania Co.  V,  Dean,  xviiL  1^. 

Error  in  sustaining  demurrer  to  paragraph  of  pleading  is  harmless  when 
facts  alleged  therein  are  contained  in  remaining  paragraph.  HoGleUaDd 
Adm'r  v.  Liouisville,  N.  A.  &  C.  R.  Co.,  xviii.  260. 

When,  in  action  for  personal  injury,  complaint  avers  only  that  plaintiff 
was  confined  to  his  bed  and  suffered  painfully  from  his  wounds,  there  can 
be  no  recovery  for  mental  suffering.  International  &  Gt.  N.  R.  Co.  v.  Irvin% 
xviii.  2d4. 

Check  was  issued  jointly  to  two  passengers  for  chest  which  was  lost 
They  sued  jointly,  and  no  motion  was  made  to  sever  causes  of  action.  Evi- 
dence was  admitted  as  to  contents  of  chest  without  objection.  Hetd^  that 
court  could  properly  refuse  to  charge  that,  as  some  of  the  contents  wars 
owned  in  severalty,  there  could  be  no  recoverv.  Anderson  et  dL  v.  Wabash, 
St.  L.  &  P.  R.  Co.,  xviii.  377. 

In  suit  on  contract  valid  on  its  face,  any  alleged  illegality  ipust  be 
specially  pleaded.    Atchison  &  N.  R.  Co.  v.  Miller,  xviii.  545. 

When  record  shows  that  pleading  was  found  to  be  untnrue,  appellate  conii 
wiU  not  consider  whether  there  was  error  in  overruling  demurrer  to  ik 
Bartlett  v.  Pittsburgh,  C.  &  St.  L.  R.  Co.,  xviii.  549. 

When  complaint  against  common  carrier  for  failure  to  deliver  goods 
promptly  counts  on  mere  common  law  liability,  and  evidence  shows  thai 
goods  were  received  under  special  contract  in  writing,  the  variance  is  fatd. 
Bartlett  v.  Pittsburgh,  C.  d;Bt.  L.  R.  Co.,  zvilL  549. 

POISONS. 

Servant  knowing  of  existence  of  poisonous  grease  in  boxing  of  wheels,  or 
who  should  have  known  of  existence  of  such  grease,  is  guiltv  of  cantributozy 
negligence  in  undertaking  to  remove  such  boxing.  Ejttenngham  v.  Siooy 
City  A;  P.  R.  Co.,  xviii.  14. 

In  such  case  expert  cannot  state  when  boxing  should  have  been  removeA 
to  prevent  accumulation  of  such  grease.  He  can  only  state  results  of  dela^ 
In  having  such  work  done.    Kitteringham  v.  Sioux  City  &  P.  R.  Co.»  xviii 

When  injury  was  owing  to  depraved  "bondition  of  party's  system,  com- 
pany  was  not  liable  therefor.  Kitteringham  v.  Sioux  Ci^  &  P.  R.  Co., 
xviu.  14. 

Company  not  held  liable  for  accident  caused  by  collection  of  pciaaa<m 
grease  on  boxing  of  wheel  when  nothing  has  oyer  occurred  to  suggest  dangtf 
of  such  occurrence.    Kitteringham  v.  moux  City  ft  P.  R.  Co.,  £wuU  14. 
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See  Maiu 


See  AonoNs;  Ambmdxent;  Afpbals;  Case;  DjIMaors;  Evidenoe;  Exfebt; 
Justice  of  the  Peaob;  Pleading;  Service  of  Process. 

An  instruction  properly  stating  law  but  not  applicable  to  theoi-;^  of 
plaintiff's  cade  constitutes  no  ground  for  reversaL  Kitteringham  v.  Sioux 
City  &  P.  B.  Ck).,  xviii.  14. 

Irarty  desiring  more  specific  instructions  must  call  attention  of  court  to 
tbe  fact  by  a  re(^uest  for  correct  instructions.  Sioux  City  &  Pacific  R.  Co. 
t7.  Finlayson,  xviii  68. 

Court  should  not  permit  counsel  to  refer  to  authorities  on  margin  of  in- 
structions submittea  to  court,  and  such  authoritieB  should,  in  any  event,  be 
erased  before  instructions  are  submitted  to  jury.  Sioux  City  &  Pacific  R. 
Co.  V,  Finlayson,  xriii.  68. 

Fact  that  authorities  were  entered  on  margin  of  instructions  does  not 
"^nnirTant  reversal  unless  party  is  shown  to  have  been  prejudiced  thereby. 
CBoox  City  &  Pacific  R.  Co.  v.  Finlayson,  xviii.  68. 

Instructions  must  be  construed  together,  and  if,  when  taken  as  a  whole, 
they  properly  state  the  law,  they  are  sufficient.  Sioux  City  &  Pacific  B» 
Co.  V.  finlayson,  xviii.  68. 

Objections  to  depositions  on  the  ground  of  incompetenc^r  or  irrelevancy 
must  be  reduced  to  writing  and  filed  before  trial,  otherwise  they  will  be 
disregarded.    Sioux  City  cc  Pacific  R.  Co.  v,  Finlayson,  xviii.  68. 

ESither  party  may  demur  to  evidence  and  court  will  compel  joinder  in  de- 
murrer unless  case  is  clearly  against  party  demurring,  or  court  is  in  doubt 
-what  facts  may  reasonably  be  inferred  from  evidence  demurred  to.  Clark's 
Adm'r  v.  Richmond  &  D.  K.  Co.,  xviii.  78. 

Party  demurring  to  evidence  sidmits  all  that  can  be  reasonably  inferred 
therefrom,  and  waives  all  his  own  evidence  contradicting  or  impeaching  the 
evidence  demurred  to,  and  all  inferences  from  his  own  evidence  not  directly 
flowing  from  it.    Clark's  Adm'r  v,  Richmond  &  D.  R.  Co.,  xviii.  78. 

Instructions  are  erroneous  when  based  on  a  hyix>thesis  as  to  the  facts 
when  there  is  no  evidence  as  to  such  hypothesis.  Chicago,  B.  &  Q.  R.  Co. 
V,  Warner,  xviii.  100. 

When  there  is  evidence  tending  to  prove  a  fact,  an  instruction  that  if  such 
fact  is  not  proved,  the  verdict  should  be  a  certain  way,  is  erroneous. 
Chicago,  B.  k  Q.  R.  Co.  v.  Warner,  xviii.  100. 

Whether  there  is  evidence  on  given  point  or  not  is  for  court  and  not  for  jury. 
Chicago,  B.  &  Q.  R.  Co.  v.  Warner,  xviii.  100. 

When  in  notice  to  take  depositions,  Christian  name  of  witness  is  not  prop- 
erly given,  deposition  is  not  admissible  in  evidence.  Patterson  v,  Wabash, 
St.  L.  &  P.  R.  Co.,  xviii.  130. 

Facts  making  it  necessary  to  take  deposition  must  be  contained  in  notice 
to  opposite  party,  but  need  not  be  set  out  in  affidavit.  Patterson  v.  Wabash, 
St.  L.  &  P.  K.  Co.,  xviii  180. 

Before  deposition  can  be  put  in  evidenoe,  court  must  be  shown  that  statu- 
tory reason  exists  for  taking  it.  Affidavit  as  to  such  reason  served  on  oppo- 
site party  constitutes  prima /oote  proof.  Patterson  v,  Wabash,  St.  L.  &  P. 
R  Co.,  xviii  180. 

Court  will  sometimes  set  aside  a  first  verdict  as  against  weight  of  evidence, 
when  it  would  not  set  aside  second  similar  verdict  on  same  evidence. ' 
Boenemann  v.  St.  Paul,  M.  &  M.  R.  Co.,  xviii.  158. 

Court  must  determine  whether  a  summons  is  original  or  dUas.  It  is  error 
to  leave  the  question  to  the  jury.  Alabama  Gt.  Southern  R.  Co.  v.  Hawk, 
xviii  104. 

After  juiT  has  retired  to  consult  as  to  verdict,  it  is  too  late  to  ask  court  to 
dismiss  action.  McClelland  Adm*r  v.  Louisville,  N.  A.  d;  C  B.  Ga,  xviiL 
960. 
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PRACTICE— Continued. 

When  jury  returns  into  court  and  adm  to  haTe  instroctionB  raad  to  them, 
trial  court  may  rightfully  correct  an  erroneous  instruction.  McClelland 
Adm'r  r.  Louisville,  N.  A.  &  C.  B.  Co.,  xviii  260. 

Construction  of  complete  and  intelligible  written  instrument  is  for  coart 
and  not  for  jury.  Louisville  &  Na^viUe  B.  Co.  v,  McKienna  and  wife, 
xviii.  276. 

In  action  for  personal  injuries,  oourt  may  in  proper  case  require  pJaifitiff 
to  perform  physical  act  in  presence  of  jury  which  ^rill  show  nature  and 
extent  of  injuries.  Hatfield  v.  St.  Paul  &  Duluth  B.  Co.,  zviiL  29S. 
^  When  uncontradicted  evidence  showed  that  party  after  receiving  i^juiy 
limped  when  walking,  court  may  refuse  to  order  her  to  walk  in  preaeooe  of 
jury.    Hatfield  v.  St.  Paul  &  Duluth  B.  Co.,  xviii.  298. 

When  charge  of  court  states  law  fully  and  properly,  it  is  not  cause  for 
reversal  thatjpoints  of  either  side  have  been  de<uined.  Carpenter  17.  Wasih- 
UMjton  &  Q.  R.  Co.,  xviii.  870. 

Charges  as  to  matter  of  fact  of  which  there  is  no  testimony  should  be 
rtfused.    Montgomery  &  Eufaula  R.  Co.  v.  Kolb  et  aL  xviii.  512. 

^^en  bill  of  exceptions  does  not  set  out  all  the  evidence,  court  will,  on 
appeal,  presume  that  there  was  testimony  to  justify  rulings  of  ^gnraaxy 
court  if,  under  any  state  of  proof,  they  would  oe  free  from  error.  Ifont^ 
gomery  &  Eufaula  R.  Co.  v.  Kolb  et  cd.,  xviii.  512. 

Rejection  of  admissible  evidence  which  it  is  clear  would  not  have 
changed  result  is  a  harmless  error.  Bartlett  v.  Pittsburgh,  C.  &.  3t  L.  B. 
Ok^  xviii.  549. 

Unless  there  is  motion  for  judgment  on  jury*s  answers  to  interrogatoiieB, 
notwithstanding  general  verdict,  no  question  concerning  right  to  such  judg- 
ment can  arise  m  supreme  court.  Bartlett  v,  Pittsburgh,  C.  &  St.  L.  R  Co., 
xvm.  549. 

When  plaintifTs  evidence  does  not  tend  to  sustam  any  material  issoe^ 
demurrer  to  evidence  may  be  sustained;  otherwise  case  is  for  juiy. 
Kiff  V.  Atcliison,  T,  &  S.  F.  R.  Co.,  xviii.  618. 

In  Texas,  on  appeal  to  county  court  from  justice  of  the  peace,  judge  may* 
deliver  charge  to  jury.    Gulf,  C.  &  S.  F.  R.  Co.  v.  Clark  ef  aL,  xviii.  62a 

When  absence  of  allegation  would  render  declaration  demurrable,  allega- 
tion must  be  proved  as  averred,  unless  its  truth  is  admitted  by  plsiL 
Chicago,  St.  L.  &  N.  O.  R  R.  Co.  v  Provine,  xviii.  644. 

PRIVILEGED  COMMUNICATIONS. 

Statement  of  party  to  his  physician  in  answer  to  inouiry  as  to  hoir  aoel- 
dent  occurred  is  a  privileged  communication.  Fhvsician  cannot  diacloae 
privileged  communication  made  to  his  partner  in  his  presence.  Baymond 
V,  Burlington,  C.  R.  &.  N.  R.  Co.,  xviii.  217. 

PROXIMATE  AND  REMOTE  CAUSE. 

Where  ordinary  cut  is  aggravated  by  depraved  condition  of  party's  sys- 
tem, party  cannot  recover  if  jury  finds  that  injury  complained  of  ooooned 
by  reason  of  impurity  of  blood.  Kitteringham  17.  Sioux  City  &  P.  B.  Ce., 
xviiL  14. 

Servant  at  work  on  track  jumped  to  get  out  of  waj  of  car  propelled  at 
inunoderate  speed.  He  slipped  and  fell  on  ice.  Hda,  that  it  could  not  be 
said  BB  matter  of  law  that  the  rate  of  speed  was  not  the  proximate  oauae  of 
tl^  accident.    Crowley  v,  Burlington,  C.  R.  &  N.  R.  Ca,  xviiL  66. 

While  engineer  was  running  train,  the  rails  spread  owing  to  defect  tfaei^ 
in.  Engineer  reversed  lever  of  engine,  and  m  so  doing  broke  hia  arm. 
jffdd,  that  it  was  forjury  to  saj  whether  defect  in  track  was  or  was  not 
.cause  of  accident.    Knapp  v.  Sioux  City  &  P.  R.  Co.,  xviii.  60. 

When  plaintifTs  arm  was  brc^en  and  a  false  joint  wae  formed,  it  was  to 
the  jurv  to  determine  whether  this  was  proximately  the  result  of  the  bceak* 
ing  of  the  arm  or  not.    Pullman  Palace  Car  Co.  v,  filuhm,  xviii  87. 
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PROXIMATE  AND  REMOTE  CAVSE-^CofUinuedL 

When  party  injured  used  reasonable  care  and  precaution  in  proTidinc 
suitable  nurses  and  doctors,  he  may  recover  for  injury  caused  hj  unskiilfuf 
nese  or  neglect  of  nurses  and  doctors.  Otherwise,  if  he  fails  to  take  reason- 
able  care.    Pullman  Palace  Car  Co.  v,  Blubm,  zviil.  87. 

Jury  may  couMider  wheikier  cancer  was  or  was  not  proximate  result  of 
«u3cident.  If  it  was,  damages  are  recoverable,  notwithstanding  plaintiff  had 
tendency  or  predisposition  to  cancer.  Baltimore  City  Pass.  R.  Co.  v.  Ken^ 
4Si  ux,  zviii.  220. 

Passenger,  induced  by  negligence  of  company  to  believe  that  train  had 
stopped  at  station,  walked  off  platform  into  creek.  He  was  badly  hurt,  and 
malaria  was  developed,  which  eventually  caused  his  death.  HM,  that 
negligence  of  company  was  so  far  proximate  cause  of  death  as  to  render 
company  liable  in  damages  therefor.  Terre  Haute  &  Ind.  R.  R.  Co.  v.  Buck, 
xviii.  284. 

Female  passenger  was  carried  past  her  destination,  and  compelled  to  walk 
a  distance.  In  action  for  damages,  held^  that  evidence  was  admissible  to 
show  incidental  discomforts  of  walk, 'and  that  sickness  was  caused  thereby. 
Cincinnati,  H.  &  I.  B.  Co.,  v,  Eaton,  xviii.  254. 

Passenger  who  was  drunk  was  carried  beyond  his  destination  and  then 
put  off  train.  He  wandered  on  track,  and  was  killed  by  another  train  wiili- 
out  fault  on  part  of  those  in  charge  thereof.  Held,  that  the  railroad  com- 
pany was  not  liable.  McClelland  Adm*r  v.  Louisville,  N.  A.  &  C.  R.  Co., 
<:¥iii.  260. 

Passenger  was  carried  past  his  destination  in  the  dark,  and  on  leaving 
train  was  misinformed  by  conductor  as  to  proper  route  to  station*  He  tooK 
a  different  route  from  that  which  conductor  advised  him  to  take,  fell  into  a 
culvert  and  was  iniured.  Held^  that  the  company's  negligence  was  not  the 
proximate  cause  of  the  injury,  and  that  there  coiud  be  no  recoTery.  Lewis 
V.  Flint  &  P6re  Marquette  R.  Co.,  xviiL  263. 

Infirm  passenger  was  put  off  a^  station  nine  miles  from  his  deetinatioii. 
fie  undertook  to  walk  in  the  cold  and  snow  that  distance.  He  was  injured 
by  the  wiUk.  Held,  that  if  he  could  have  obtained  lodging  at  the  station, 
€ne  company  was  not  liable  for  his  injuries,  which  oowd  not  then  be 
xewded  as  the  proximate  result  of  his  expulsion.  Louisville  ft  N.  R.  Co. 
V.  Fleming,  xviu.  847.  , 

When  carrier  failed  to  forward  goods  promptly,  and  in  consequence  thegr 
were  attached;  hddy  that  he  was  not  liable,  as  his  negligenoe  wc»  remote 
and  not  proximate  cause  of  loss.  MacVeagh  et  aL  v,  Atohiaoiif  T.  ft  & 
F.  R.  Co.,  xviiL  661. 

RELEASE 

When  imssenger  injured  bTooIliBion  with  car  of  another  company  releases 
one  company  from  liability  for  a  compensation,  he  is  estopped  to  cUoiy  thatr 
the  company  released  was  alone  liable,  and  cannot  therefore  sue  other  com- 
pany.   Tompkins  V  Clay  Street  Hill  B.  Co.  e^  ol.,  xviiL  144. 

REMOVAL  OF  CAUSES. 

Baltimore  ft  Ohio  R  R.  Ca  is  domestio  corporation  of  West  Viiginia. 
Suit  instituted  against  it  by  citizen  in  State  court  cannot  be  removed  te 
United  States  courts.    Quarrier  v.  Baltimore  ft  Ohio  R.  R.  Ca,  xviiL  686. 

State  court  may  refuse  to  order  removal  of  cause  to  courts  of  United 
States  when  incomplete  bond  only  is  filed  without  penalty.  Quarrier  «l 
Baltimore  ft  Ohio  R.  R  Co.,  xviiL  686. 
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RULES  AND  REGULATIONS. 

When  mail  bag  was  usually  thrown  off  train  at  distance  from  station, 
company  was  not  bound  to  establish  regulations  to  prevent  injury  to  it» 
servants  when  bag  was  thrown  off  at  station.  Muster  v,  Chicago,  M.  &  St. 
P.  R  Co.,  xviiL  118. 

Regulation  forbidding  passengers  to  stand  on  platform  of  moving  car  mb 
reasonable  and  valid.  When  passengers  violate  such  regulation  they  are 
guilty  of  contributory  negligence.  Alabama  6t.  Southern  R.  Co.  v.  Hawk, 
zviiL  194. 

Regulation  that  passengers  holding  excursion  tickets  must  ride  on  excur- 
sion train,  and  not  on  regular  train,  is  reasonable  and  binding.  Passengo^ 
are  bound  to  take  notice  of  such  regulation.  McRae  v,  Wilmington  &  W. 
R.  Co.,  xviii.  316.  * 

Passenger  may  be  required  to  exhibit  tickets  on  entering  train  and  to  sur- 
render them  to  conductor  on  demand,  under  penaKy  of  expulaioii. 
Louisville  &  N.  R  Co.  v.  Fleming,  xviii.  847. 

The  reasonableness  of  rules  and  regulations  is  for  the  court  and  not  for  the 
jury.    Louisville  &  N.  R.  Co.  v.  Fleming,  xviii.  847. 

It  is  duty  of  company  to  establish  and  enforce  reasonable  rules  for  )2:oveni- 
ment  of  trains.  Passenger  is  bound  to  inform  himself  of  such  regulations 
and  conform  thereto.    Britton  v.  Atlanta  &  C.  Air  Line  R  Co.,  xviii.  891. 

Company  is  not  relieved  from  liability  for  injury  to  passenger  by  reason 
of  fact  that  reasonable  rules  have  been  adopted  to  prevent  such  injuries, 
when  rules  have  not  been  enforced,  hut  their  observance  is  left  to  discretion 
of  passengers.    Britton  r.  Atlanta  &  C.  Air  Line  R  Co.,  xviii.  891. 

SERVANTS. 

Declarations. 

Declarations  of  brakeman  after  accident  that  he  caused  same  by  misplac- 
ing switch  are  inadmissible  when  act  was  not  in  line  of  his  duty,  and 
declaration  was  not  made  in  execution  of  his  duty  or  while  act  refemd  to 
was  in  progress.    Patterson  r.  Wabash,  St.  L.  &  F.  R  Co.,  xviii.  180. 

Conversation  between  conductor  and  engineer  as  to  cause  of  accident,  tak- 
ing place  after  accident,  is  not  admissible  as  part  of  res  gestcR,  AlabEunaGt 
Southern  R.  Co.  v.  Hawk,  xviii.  194. 

Conductor  is  not  bound  to  wake  a  sleeping  passenger,  who  is  dck,  upon 
the  arrival  of  the  train  at  said  passenfirers  destination.  E>en  if  conductor 
has  promised  to  do  so,  company  is  not  liable  for  failure  on  his  part  to  keep 
his  promise.    Sevier  v.  Vioksburg  &  M.  R  Co. ,  xviii.  245. 

Statements  made  by  clerk  or  agent  not  authorized  to  bind  company,  as  to 
date  of  arrival  of  car  at  certain  point  are  not  admissible  in  evidenoOi 
Hewitt  V,  Chicago,  B.  &  Q.  R  Co.,  xviii.  669. 

Declarations  of  station  lu^nt  as  to  use  of  freight  cars  bv  company  for 
through  freights  are  not  admissible,  he  not  being  connected  with  through 
freight  business.    Branch  &  Pope  v.  Wilmington  &  W.  R.  Co.,  xviiL  881 

TOBTS  OF  SSRVAinS. 

Company  is  not  liable  for  wrongful  act  of  contractor  in  taking  trees  from 
land  of  another  to  build  railroad.  New  Orleans  &  N.  E.  R  Co.  v,  Bees^ 
xviii.  110. 

When  persons  employed  by  contractor  are  put  on  pay  roll  of  company  and 
paid  by  company,  they  are  servants  of  company  ana  latter  is  liable  for  their 
torl&    New  Orleans  &  N.  E.  R.  Co.  v.  Reese,  xviii.  110. 

Contractor  agreed  to  finish  certain  job.  He  was  to  be  paid  wiiat  work 
and  material  should  cost  him,  and  a  certain  per  cent,  in  adoition.  Hddt  he 
was  not  servant  of  company,  so  that  latter  was  liable  for  his  tortious  acta 
New  Orleans  &  N.  E.  R  Co.  v,  Reese,  xviii.  110. 

When  mail  bag  is  thrown  from  train  so  as  to  inflict  personal  injuries,  ana 
same  could  only  nave  been  lawfully  in  mail  car,  presumption  is  that  it  was 
thrown  by  postal  agent    Mustorv.  Chicago,  M.  &St.P.R.  Co.,  xviii.  11& 
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Company  is  not  liable  for  negligent  acts  of  postal  clerks  or  a^nts  on  its 
train  in  throwing  bags  from  cars  so  as  to  inflict  personal  injuries.  Muster 
1?.  Chicago,  M.  &  St.  P.  R.  Co.,  xvui.  118. 

When  mail  bag  was  usually  thrown  off  train  at  distance  from  station, 
company  was  not  bound  to  establish  regulations  to  prevent  injury  to  its 
servants  when  bag  was  thrown  off  at  station.  Muster  v,  Chicago,  M.  &  St. 
P.  B.  Co.,  xviiL  118. 

Fact  that  train  was  running  past  station  at  rate  of  thirty  or  thirty-five 
miles  an  hour,  does  not  render  company  liable  for  injury  to  servant  at  station 
caused  by  throwing  of  mail  bag  from  such  train.  Muster  v,  Chicago,  M.  & 
St.  P.  R.  Co..  xviii.  113. 

Passenger  standing  on  platform  at  station  may  recover  from  company  for 
injuries  occasioned  by  mail  bag  thrown  from  passing  train  by  mail  agent  in 
accordance  with  custom  known  to  company.  Snow  v.  Fitchburg  K.  Co., 
arviii.  161. 

When  passenger  riding  on  platform  of  car  in  accordance  with  custom  on 
part  of  company  to  allow  passengers  to  stand  there  is  injured  by  willful  act 
of  enipneer  in  starting  train  with  a  jerk,  company  is  responsible,  uotwith- 
standmg  plaintiff's  contributory  negligence.  In  this  case  evidence  did  not 
show  that  act  of  engineer  was  willful.  Indiana,  B.  &  W.  R.  Co.  v,  Burdge, 
xvui.  192. 

Passenger  with  ticket  for  way  station  was  told  by  ticket  agent  to  get  on 
express  train,  which  did  not  stop  at  said  station.  The  conductor  refused  to 
stop,  and  carried  passenger  beyond  her  destination.  In  action  for  damages, 
heUif  that  conductor  was  not  in  fault,  and  that  plaintiff  should  have  counted 
on  negligent  misdirection  of  ticket  s^ent.  St.  Louis,  K.  C.  &  N.  R.  Co.  v, 
Marshall,  xviii.  248. 

When  conductor  on  train  pretended  to  help  invalid  passenger  to  search 
for  ticket,  but  in  reality  made  no  search,  bein^  actuated  by  maliciouB 
motives;  ?ield.  that  company  would  be  liable  m  exemplary  damages. 
Louisville  &  N.  R.  Co.  v.  Fleming,  xviii.  347. 

Master  is  liable  for  acts  of  servants  done  contrary  to  orders,  when  within 
scope  of  his  employment.    Heenrich  v,  Pullman  P.  C.  Co.,  xviii.  379. 

Fasseng^T  sued  Palace  Car  Co.  for  injury  occasioned  by  negligent  dis- 
charge of  pistol  by  porter.  The  answer  set  up  that  porter  received  pistol 
from  another  passenger  for  safe  keeping  in  violation  of  company's  rules. 
Heldt  that  the  answer  was  bad  on  demurrer.  Heenrich  v.  Pullman  P.  C.  Ca» 
xviii.  879. 

Liability  for  Torts  op  Servants  op  Another  Company. 

When  one  company  runs  trains  on  road  of  another,  it  is  Ii;ible  for  accident 
occasioned  by  defect  in  track  owing  to  carelessness  of  servants  of  company 
owning  road.    Wabash,  St.  L.  &  P.  R.  Co.  v.  Peyton,  xviii.  1. 

When  passenger  in  car  on  side  track  is  injured  by  manuer  in  which  car  of 
another  company  is  connected  with  it  by  brakeman  of  such  other  company, 
he  may  maintain  action  against  company  in  whose  car  he  is  at  time  of  ac- 
cident.   White  V,  Fitchburg  R.  Co.,  xviii.  140. 

Duty  of  Company. 

When  two  companies  use  station  jointly,  each  is  bound  to  the  observance 
of  the  same  care  for  the  safety  of  the  other  company's  servants  about  the 
station  as  for  the  safety  of  its  own  servants.  Illinois  Central  R.  Co.  v, 
Frelka,  xviii.  7. 

Company  not  held  liable  for  accident  occasioned  by  collection  of  poison- 
ous grease  on  boxing  of  wheel  when  nothing  has  ever  occurred  to  suggest 
danger  of  such  occurrence.  E[itteringham  v.  Sioux  City  &  P.  R.  Co.,  xviiL 
14. 

Servants  of  company  have  no  right  of  action  when  injured  by  train  run- 
ning through  town  or  village  at  rate  of  speed  prohibited  by  statute.  Dowell 
V,  Vicksburg  &  Meridian  R.  Co.,  xviii.  43. 
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Serrant  at  work  on  track  jumped  to  set  out  of  way  of  car  propelled  at 
immoderate  speed.  He  slipped  and  feu  on  ice.  HeUa^  that  it  could  not  be 
said  as  matter  of  law  that  the  rate  ol  t^peed  was  not  the  proximate  cause  of 
the  accident.    Crowley  v.  Burlington,  C.  R.  &  N.  R  Co.,  zviii.  56. 

While  engineer  was  running  train,  the  raUs  spread,  owing  to  their  defective 
oondition,  so  that  part  of  train  was  thrown  from  track.  Engineer  in  order 
to  save  himself  and  train  reversed  lever  of  engine  and  in  so  doing  broke  hit 
arm.  HeUL,  that  it  was  for  jury  to  say  whether  defect  in  track  was  or  was 
not  cause  of  accident.    Knapp  v,  Sioux  City  &  P.  R.  Co.,  xyiii.  60. 

Duty  of  company  to  servant  to  provide  safe  and  suitable  instruments  and 
means  to  perform  service  applies  equally  in  case  of  employment  to  make  re- 
pairs as  in  any  other  employment.  Madden  v.  BGnneapolis  &  St.  L.  R.  Co.. 
zviii.  68. 

When  servant  was  injured  by  explosion  of  boiler  and  brings  suit  against 
company,  instruction  is  correct  which  directs  jury  that  they  must  be  satis- 
fied that  company  was  operating  engine  in  which  boiler  was  at  time  of  ex- 
plosion, and  that  explosion  was  owing  to  company's  negligence.  Sioux 
City&  Pacific  R  Co.  r.  Finlayson,  xviii.  68. 

When  court  instructs  jury  that  it  was  duty  of  railroad  company  to  ex- 
amine the  boilers  of  its  engines  and  to  ascertain  and  remedy  defects 
''instead  of  suffering  a  servant  to  be  exposed  to  peril  of  an  explosion." 
Held,  that  clause  cited  was  unnecessary  but  not  prejudicial.  Sioux  City  & 
Pacific  R.  Co.  V,  Finlayson,  xviii.  68. 

Instruction  as  to  oompaSay  defendant's  knowledge  of  defect  in  boOer. 
HeUd^  not  erroneous  as  not  designating  particularly  a^nts  by  whose  knowl- 
edge defendant  would  be  held  liable,  as,  when  applied  to  evidence,  there 
could  be  no  mistake  as  to  agents  referred  to.  Sioux  City  &  Pacific  R.  Co.  v. 
Finlayson,  xviii.  68. 

When  brakeman  has  been  warned  against  low  bridges,  no  recovery  can  be 
bad  for  his  death  caused  by  a  blow  on  the  head  from  such  bridge.  CSark's 
Adm'r  v.  Richmond  &  D.  R.  Co.,  xviii.  78. 

Company  not  liable  for  injury  to  servant  caused  by  falling  through  bridge 
while  walking  thereon  in  discharge  of  his  duty  to  ascertain  cause  of  stop- 
page of  train,  the  bridge  being  sufficient  to  allow  safe  passage  of  trains,  and 
the  company  havingno  reason  to  expect  that  it  woula  be  used  by  servants. 
Koontz  V.  Chicago,  H.  I.  &  P.  R.  Co.,  xviii.  85. 

In  suit  for  injury  caused  by  urc  of  defective  derrick,  question  what  was 
cause  of  injury  or  combination  of  causes  producing  it  was  for  jury.  Poll- 
man  Palace  Car  Co.  v,  Bluhm,  xviii.  87. 

Brakeman  was  employed  in  switching.  He  uncoupled  car  from  engins^ 
and  thinking  latter  had  stopped,  jumped  on  track  in  pursuance  of  his  duty. 
The  engine  had  not  stopped  and  he  was  hurt.  Held,  that  plaintiff  could  in- 
troduce evidence  that  condition  of  road-bed  was  such  that  he  could  only 
alight  on  track.    Pringle  v.  Chicago,  R.  I.  db  P.  R.  Co.,  xviii.  91. 

when  brakeman  is  injured  while  coupling  cars  by  reason  of  draw-bar  of 
engine  being  too  low.  company  is  not  entitled  to  instruction  that  if  that  was 
only  defect  there  could  be  no  recovery.  Lawless  v,  Connecticut  River  R 
Co..  xviii.  96. 

Where  freight  conductor  was  iniured  by  alleged  failure  of  company  to 
provide  steps  and  handles  on  freignt  cars,  neld,  that  it  was  enbr  for  court 
to  draw  off  attention  from  main  point  to  a  subordinate  issue.  Chicago,  B. 
dt  Q.  R.  Co.  V.  Warner,  xviii.  100. 

RULBS  AND  RBQULATIONS. 

It  was  not  error  to  permit  plaintiff  to  describe  a  **  fiying  switch,"  when  he 
did  not  state  that  the  same  was  the  transaction  in  which  the  accident  oo- 
curred,  particularly  in  view  of  fact  that  company  had  put  in  evidence  a  rule 

Srohibitmg  servants  from  makint^  fiying  switch.     Pringle  v.  Chicago,  R.  L 
5  P.  R.  Co.,  xviii.  91. 
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MiNOB  Sbbvaut^ 

Lad  of  eighteen  was  killed  while  couplinj^  cars.  He  was  fully  aware  of 
dangeroos  nature  of  employment,  and  not  wholly  inexperienced.  The  evi- 
dence failed  to  show  negligence  on  part  of  company,  which  was  not  held 
liable  accordingly.    Veits  v.  Toledo,  A.  A.  &  G.  T.  R.  Ck>.,  zriii.  11. 

Ck)MTBIBUTORT  NEGUaBNOB  AND  RiSKB  OF  EMPLOYHEMT. 

Workman  on  hand-car  was  killed  by  special  train.  No  flags  were  sent  out 
b^  hand-car  men,  and  rules  of  company  warned  such  em^oyes  that  train 
might  be  expected  in  either  direction  when  no  signals  were  shown.  Hdd^ 
that  party  having  knowledge  of  rule  had  voluntanly  assumed  risk  and  that 
companv  was  not  liable.    McGrath  v.  N.  T.  &  N.  £.  R.  Co.,  xviii.  5. 

SijB^al  board  warning  persons  to  keep  off  tracks  at  their  peril,  erected  in 
station  used  jointlv  by  two  companies,  is  not  to  be  regarded  as  applying  to 
the  servants  of  either 'company.    Illinois  Central  R.  Co.  v,  Frelka,  xviii.  7. 

Servant  knowing  of  existence  of  poisonous  grease  in  boxing  of  wheels,  or 
who  should  have  known  of  existence  of  such  grease,  is  guilty  of  contribu- 
tory n^ligence  in  undertaking  to  remove  such  boxing.  Kitteringham  v. 
Sioux  ^ty  &  P.  R.  Co.,  xviii.  14. 

Car  repairer  at  work  under  car  was  killed  by  another  car  switched  on 
same  track.  Companv  had  failed  to  provide  him  with  flag  for  danger  sig- 
naL  He  had  worked  for  several  weeks  without  flag.  JSfeJd,  that  he  had 
assumed  risk  of  employment.    O'Rorke  v.  Union  Pacific  R.  Co.,  xviii.  19. 

Servant  using  machinery  with  defects  of  which  he  has  notice,  may  recover 
in  some  cases  for  injury  occasioned  thereby  when  defect  is  not  serious  and 
he  continues  to  use  machinery  at  company's  request.  Kansas  Citv,  St.  J.  & 
0.  B.  R.  Co.  V,  Flyim,  xviii.  28. 

When  killed  while  on  duty,  law  will  presume,  in  absence  of  contrary  evi- 
dence, that  deceased  exercised  due  care.  Kansas  City,  St.  J.  &  C.  B.  K.  Co. 
V,  Flynn,  xviii.  23. 

Section  hand  was  given  defective  hammer  with  which  to  drive  spikes.  He 
objected  to  using  it  but  was  ordered  by  section  boss  to  do  so  on  pain  of  losing 
his  place.  Being  in jured  hf  defect,  he  brought  suit  »^ainst  company.  J9e2a» 
thai  he  could  recover.  East  Tenn.,  Va.  &  Ga.  R.  R.  Co.  v.  Duffleld, 
xviiL  85. 

FEUSt  that  plaintiff  had  been  in  habit  of  boarding  moving  trains,  or  had 
been  seen  to  do  so  with  impunity  on  previous  occasions,  gave  him  no  right 
to  recover.    Do  well  v.  Vicksburff  &  Meridian  R.  Co.,  xviu.  42. 

Servant  injured  while  recklessly  attemptins;  to  board  moving  train  can- 
not recover,  though  train  was  improperly  equipped  and  some  of  its  appli- 
ances were  defective.    Dowell  v.  Vicksburg  &  Meridian  R.  Co.,  xviii.  42. 

When  brakeman  on  train  was  crushe<l  by  alleged  negligent  construction 
of  wooden  waJl  near  track,  it  is  error  for  court  in  its  charge  to  entirely  dis- 
regard the  question  of  contributory  negligence  when  this  has  been  raised 
and  is  material.  North  Chicago  Rolling  Mills  Co.  v,  Morrissey,  Adm'x, 
xviii.  47. 

Servant  of  railroad  company  engaged  in  excavating  dangerous  bank  was 
killed  by  fall  thereof.  He  nad  been  warned  of  the  danger,  and  could  have 
ceased  working.  Held,  that  he  had  assumed  the  risk  of  his  employment^ 
and  that  no  recovery  could  be  had  for  his  death.  Simmons'  Adm'x  v,  Chi«> 
cago  &  Tomah  R.  Co.,  xviii.  50. 

Servant  had  been  engaged  for  some  time  without  oblection  in  excavating 
earth  from  dangerous  bank.  Having  been  killed  while  so  employed,  helal 
that  he  had  assumed  all  risks  of  his  employment,  and  that  there  could  be  no 
recoverv  for  his  death.  Rasmusson.  Adm'r,  v,  Chicago,  R.  I.  &  P.  R  Co., 
xviii.  54. 

Rule  requiring  persons  crossing  track  to  look  in  both  directions  for 
raproaching  trains,  does  not  apply  strictly  to  employes  at  work  on  the  track. 
C&owley  V.  Burlington,  C.  R.  &  S.  R.  Co.,  xviii.  56. 
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Brakeuian  on  g^ravel  train  employed  in  repairing  defective  roadway,  may 
reco^  er  for  injuries  inflicted  by  cars  running  off  track  in  consequence  of 
bad  condition  of  roadway,  when  plaintiff  has  not  opportunity  to  discoyer 
such  dt*fects.    Madden  v,  Minneapolis  Sc  St.  L.  R.  Co.,  xviii.  63. 

Servant  using  engine  with  defective  boiler,  in  obedience  to  requirements 
of  officer,  does  not  necessarily  assume  risks  of  employment,  although  he 
knows  of  defect,  when  same  is  not  so  gross  but  that  with  proper  skUland 
care  engine  may  be  safely  used.  Sioux  City  Sc  Pacific  R.  Co.  i?.  Finlayson, 
xviii.  68. 

Brakeman  was  warned  by  fellow  servant  to  lookout  for  bridge  over  track. 
He  failed  to  do  so,  was  struck  by  bridge  and  killed.  Held,  that  he  could 
not  recover  as  he  had  been  guilty  of  contributory  negligence.  Clark's  AdmY 
V,  Richmond  &  D.  R  Co.,  xviii.  78. 

In  abov»^  case  the  facts  being  such  that  plaintiff  might  well  have  presumed 
that  enKine  had  stopped,  question  of  his  contributory  n^ligence  and  of 
engineer's  npgligence  m  running  over  him  was  for  jurv.  Pringle  v.  Chicago^ 
R.  I.  &  P.  R.  Co.,  xviii.  91. 

Fuct  that  brakeman  might  see  that  couplings  were  of  unequal  height  does 
not,  as  matter  of  law,  establish  negligence  on  his  part,  in  attempting  to 
couple  the  cars,  so  as  to  preclude  recovery.  Lawless  v.  Connecticut  Biver 
R  Co.,  xviii.  96. 

It  is  contributory  negligence  for  freight  conductor  to  endeavor  to  pass 
around  end  of  freight  car  unprovided  with  ladders,  steps  and  handles.  If 
he  is  injured  in  so  doing,  he  cannot  recover.  Chicago,  B.  &  Q  R.  Co.  v, 
Warner,  xviii.  100. 

Nbgugence  of  Fellow  Servants. 

Brakeman  coupling  cars  with  draw-bars  of  unequal  height,  by  direction  of 
conductor  or  other  person,  may  recover  for  injury  caused  thereby.  The 
company  is  not  relieved  from  liability  on  ground  that  the  negligence  was 
that  of  a  fellow  servant.    LawIoss  v.  Connecticut  River  R,  Co.,  xviii.  96. 

Other  Matters. 

Company  may  notify  its  servants  that  they  will  be  discharged  if  thej 
trade  with  a  certain  merchant.  No  action  lies  in  such  case  by  merchant 
when  notice  is  not  libelous.    Payne  v.  Western,  etc.,  R.  Co.,  xviii.  119. 

laborers  summoned  to  work  on  public  highwavs,  put  in  as  justifiable 
excuse  the  fact  that  they  were  employed  on  road-bed  of  railroad.  Hdd, 
that  decision  of  court  below  that  this  was  not  justifiable  excuse,  would  not 
be  overruled.    State  of  South  Carolina  v.  Hathcock,  xviii.,  127. 

SERVICE  OF  PROCESS. 

Service  of  process  on  local  agent  of  ooinpany  leasing  the  road  on  which 
accident  happened  is  sufficient.    Missouri  Pac.  R  Co.  v.  Collier,  xviii.  281. 

SIGNALS. 

Servant  on  hand-car,  failing  to  show  signals,  cannot  recover  for  injury 
occasioned  by  special  train.     McGrath  v.  N.  Y.  &  N.  E.  R  Co.,  xviii.  5. 

Statutory  provisions  requiring  engineer  to  give  signal  before  approaching 
stopping- place,  are  not  intended  for  safety  of  passengers,  and  failure  to 
sound  such  signals  cannot  accordingly  be  usually  taken  advantage  of  by 
them.    Alabama  6t.  Southern  R  Co.  v.  Hawk,  xviii.  194. 

SIGNBOARDS. 

Signboards  warning  persons  to  keep  off  tracks  a^  their  peril,  erected  In 
station  used  jointly  by  two  companies,  is  not  to  be  regarded  as  applying  to 
servants  of  either  company.    UUnois  Central  R.  Co.  v,  Frelka,  xviii.  7. 
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SLEEPING  CARS. 

Paasenger  sued  Ptdaoe  Gar  Co.  for  injury  oocasioned  by  neg^ligent  dis- 
charge of  pistol  by  port«r.  The  answer  set  ui>  that  porter  received  pistol 
from  another  passenger  for  safe  keeping  in  violation  of  company's  rules. 
Held,  that  the  ans^rer  was  bad  on  demurrer.  Heenrioh  v.  Pullman  P.  C.  Ga, 
379. 


SNOW. 

See  lOB  AND  Snow. 


Servants  of  company  have  no  right  of  action  when  injured  by  train  run- 
ning through  town  or  village  at  rate  of  speed  prohibited  by  statute.  Dowell 
V.  Vicksburg  &  Meridian  R.  Co.,  xviii  42. 

Servant  at  work  on  track  jumped  to  get  out  of  way  of  car  propelled  at 
immoderate  speed.  He  slipped  and  fell  on  ice.  Heid,  that  it  could 
not  be  said  as  matter  of  law  tnat  the  rate  of  speed  was  not  the  proximate 
cause  of  the  accident.  Crowley  v.  Burlington,  C.  R  &  N.  R.  Co.,  xviii.  46. 

City  ordinance,  r^^latiug  rate  of  speed  of  train,  was  applicable  to  place 
where  injury  was  inmcted  in  this  case.  Crowley  v,  Burlmgton,  C.  R.  &  N. 
R.  Co.,  xviii.  56. 

Poet-office  regulations  do  not  require  speed  of  mail  train  to  be  slackened 
at  catch  stations  where  cranes  are  erected  for  exchange  of  mails.  Muster  v, 
Chicago,  M.  &  St.  P.  R  Co.,  xviii.  118. 

Fact  that  train  was  running  past  station  at  rate  of  thirty  or  thirty-five 
miles  an  hour  does  not  render  company  liable  for  injury  to  servant  at  sta- 
tion caused  by  throwing  of  mail-bag  from  such  train.  Muster  v,  Chicago, 
M.  &  St.  P.  R  Co.,  xviu.  118. 

Passenger  in  street  car  was  injured  by  derailment  of  car,  occurring  while 
it  was  lirossing  bridge  at  high  rate  of  speed.  Hddy  that  question  whether 
speed  amounted  to  negligence  or  not,  was  for  jury.  White  v,  Milwaukee 
(Sty  R  Co.,  xviii.  218. 

Accident  occurred  to  passenget  by  breaking  of  rail.  Plaintiff  contended 
that  fracture  was  caused  by  running  train  at  too  high  rate  of  speed  over 
worn-out  track.  Company  contended  it  was  caused  by  cold.  Meld,  that 
evidence  was  admissible  as  to  general  condition  of  road-bed  at  and  near 
accident.    Missouri  Pacific  R.  Co.  v.  Collier,  xviii.  281. 

STATIONS. 

When  two  companies  use  station  jointly,  each  is  bound  to  the  observance 
of  the  same  care  for  the  safety  of  the  other  company's  servants  about  the 
station  as  for  the  safety  of  its  own  servants.  Illinois  Central  R.  Co.  v, 
Frelka,  xviii.  7. 

When  two  companies  use  station  jointly,  and  servants  of  both  companies 
are  required  in  performance  of  duties  to  cross  tracks,  signal  board  wamine 
persons  to  keep  off  tracks  is  not  to  be  regarded  as  applying  to  servants  dF 
either  company.    Illinois  Central  R  Co.  v,  Frelka,  xviii.  7. 

Person  intending  to  take  passage  on  train  fell  off  station  platform  at  ni^ht 
and  was  injured.  In  action  for  injury,  court  charged  that  if  he  was  usmg 
ordinary  care  and  fell  off  by  stumble,  this  was  not  lack  of  ordinary  care,  as 
people  had  different  temperaments.  Held,  that  this  was  error.  Renneker 
V,  South  Carolina  R  Co.,  xviii  149. 

Company  is  bound,  as  to  its  passengers,  to  properly  light  its  stations  and 
the  approaches  thereto.  In  this  case  it  was  negh^ent  in  this  respect.  Bue- 
nemann  v.  St.  Paul,  M.  &  M.  R  Co.,  xviii.  158. 

When  witness  was  dftailinff  high  rate  of  speed,  and,  to  make  meaning 
clearer,  stated  exclamation  of  fellow  passenger  as  to  short  time  consumed 
hi  running  between  stations;  held,  that  the  evidence  was  admissible. 
Missouri  Pac.  R  Co.  v.  Collier,  xviii.  281. 

Under  Tennt^ssee  act  providing  that  railroad  company  shall  pay  penalty 
of  $100  upon  failure  of  company,  during  any  one  trip  of  ])assenger  train,  to 
announce  stopping-place,  only  one  penalty  can  be  recovered  up  to  the  bring- 
ing of  ;:uit    Parks  v,  Nashville,  C.  &  St.  L  R  Co.,  xviii.  404. 
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STOPPAGE  IN  TRANSITU. 

When  railroad  company  upon  notice  to  stop  goods  in  tramtitu  holds  tiiem 


for  owner,  it  does  not  become  party  to  new  contract  of  carriage  ^  sobee- 
qoent  order  of  owner  to  ship  them  to  other  person  or  place.  Macveagfa  et 
al  V.  Atchison,  T.  ft  a  F.  R.  Co.,  zriiL  651. 

STREETS  AND  HIGHWAYS. 

Laborers  sammoned  to  work  on  pnblic  highwaTS  put  in  as  justifiable 
esEcuse  the  f^ust  that  they  were  employed  on  road-bed  of  railroad.  Held^ 
that  decision  of  court  below  that  this  was  not  justifiable  ezcus^  would  not 
be  ovemiled.    State  of  South  Carolina  v,  Hathcock,  xviiL  127. 

STREET  RAILROADS. 

When  passenger  in  street  car  is  injured  by  collision  with  car  of  anoChsr 
company  caused  by  mutual  negligence  of  driTers,  he  may  recoTor  from 
either.  When  he  sues  both,  he  may  diRmisH  suit  as  to  either,  and  if  it  is 
proven  that  one  is  not  guilty  of  negligence,  he  may  take  yerdict  against  tho 
other.    Tompkins  v.  C&y  Street  mH  R.  Co.  e^  dL,  xviiL  144. 

When  passenger  in  street  car  is  injured  by  collision  with  car  of  another) 
company,  he  cannot  recover  damages  from  such  other  company  witiid^i 
provmg  negligence  on  its  part.    Tompkins  v.  Clay  Street  Hill  R.  Co.  et  al^ 
zviii.  144. 

When  {MLBsenger  injured  bv  collision  with  car  of  another  company 
releases  one  company  from  liability  for  a  compensation,  he  is  estopped  to 
deny  that  the  company  released  was  alone  liable  and  cannot  therefore  bob 
other  company,  zviii.  144. 

Street  passenger  railway  is  bound,  as  to  itspassengers,  to  exercise  greatesfc 
care  in  approaching  and  passing  structuies  m  street  unreasonably  close  to 
track.    Dahlberg  v.  Minneapolis  St.  R  Co.,  xviii  202. 

Passenger,  while  in  act  oi  taking  seat  in  street  car,  rested  his  hand  on  and 
partially  over  base  of  open  window  and  same  was  struck  and  injured  faj 
sewer  plank  standing  near  car.  Held,  that  question  of  contributory  negli^ 
genoe  was  for  jury.    Dahlberg  v,  Minneapolis  St  R.  Co.,  xviii.  202. 

Street  railway  had  two  tracks  and  had  frogs  placed  on  each,  so  as  to  pre- 
vent cars  going  in  proper  direction  from  leaving  track.  Owing  to  faieak 
down  of  wagon  on  one  track  a  car  was  lifted  to  the  other,  and  while  nm- 
ning  in  wrong  direction  wab  dialled,  owing  to  absence  of  frogs,  in juiing 
passenger.  Sdd,  that  there  was  no  evidence  of  negligence.  White  v.  Wt 
waukee  City  R.  Co.,  xviii.  218. 

Passenger  in  street  car  was  injured  by  derailment  of  car,  occurring  while 
it  was  crossing  bridge  at  high  rate  of  speed.  Held,  that  question  whether 
speed  amounted  to  negligence  or  not,  was  for  jury.  White  v.  BCilwankBO 
aty  R  Co.,  xviii.  213. 

SUITS. 

See  AonoNs. 

SUNDAY  LAWS. 

Act  prohibiting  traveling  on  Sunday  does  not  apply  to  use  of  those  tnuno 
authorized  to  be  run  on  that  day.  Smith  v.  New  York,  S.  &  W.  R.  Ca, 
xviiL  899. 

Sunday  laws  as  applied  to  railroad  company  transporting  goods  from 
State  to  State  are  not  void  as  a  regulation  of  inter-State  commerce.  State  ct 
West  Virginia  v,  Baltimore  &  Ohio  R.  Co.,  xviii.  466. 

On  trial  of  indictment  against  railroad  company  for  violating  Sunday 
laws,  train  despatcher  may  be  asked  by  defendant  whether  on  day  in  (ques- 
tion any  other  than  necessary  trains  were  run.  State  of  West  Virginia  «i 
Baltimore  &  Ohio  R.  Co.,  xviii.  466. 
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Ftaaenger  with  ticket  for  way  station  was  told  by  ticket  agent  to  get  on 
eoKpreee  train,  which  did  not  stop  at  said  station.  The  conductor  refiued  to 
stop,  and  carried  passenger  beyond  her  destination.  In  action  for  damages, 
l^«Ia,  that.conductor  was  not  in  fault,  and  that  plaintiiOT  should  have  counted 
on  negligent  misdirection  of  ticket  agent.  St.  Louis,  K.  C.  &  N.  B.  Go.  v. 
l€i^r«>i«.llj  zviii.  248. 

Oompsny  selling  tickets  beyond  its  own  line  is  liable  for  sure  and  safe 
transportation  of  passenger  to  destination,  notwithstanding  clause  in  ticket 
limitmg  company^s  liability  to  its  own  line.  Central  B.  R.  of  Gkt.  v.  Combs 
ee  aL,  xviii.  m 

Company  sold  ticket  to  point  beyond  destination,  part  of  the  route  being 
by  steamer.  Owing  to  quarantine  the  steamer  was  taken  off  after  sale  <9 
ticket.  Held,  that  pa8sexi|^  was  not  entitied  to  damages.  Central  R.  B. 
of  G».  V,  i'ombs  et  cu.,  zviii.  298. 

Bailtoad  company  sold  ticket  to  point  beyond  its  own  line  reached  iiipart 
hy  steamer.  The  steamer  had  been  withdrawn  prior  to  sale  of  ticket.  Held, 
that  if  passenger  could  reach  destination  in  another  way,  he  was  bound  to  do 
BO,  and  could  recover  extra  expense  and  damages  for  delay.  If  he  could  not, 
he  was  entitied  to  return  to  pomt  of  starting,  and  could  recover  his  expenses 
coins:  and  returning,  and  damages  for  delay.  Central  R.  R.  of  Ga.  v. 
Combs  et  cU.,  xviii  2%. 

Passenger  purchasing  excursion  ticket  good  for  continuous  passage  only 
oaimot  ride  on  train  not  making  whole  trip  and  may  be  expelled.  Johnson 
«•  Phila.,  W.  &  B.  R.  R.  Co.,  xvia  804. 

When  passenger  purchases  ticket  good  if  used  within  a  time  limited, 
0ach  ticket  is  good  for  a  passage  begun  within  time  limited.  Lundy  v.  Cen- 
tral Pacific  R.  Co.,  xviii.  809. 

A  railroad  company  selling  tickets  beyond  its  own  line  acts  as  agent  of 
the  other  roads.  An  action  lies  by  the  passenger  against  such  other  roads. 
Lundy  v.  Central  Pacific  R.  Co.,  xviii.  809. 

Passenger  bought  ticket  at  reduced  rate  good  for  limited  time  only.  He 
attempted  to  ride  after  expiration  of  time,  and  was  expelled.  Held,  that  he 
was  nghtiy  expelled,  and  had  no  right  to  continue  his  journey  unless  he  paid 
fare  from  starting  point.    Pennington  v.  Phila.,  W.  &  B.  R  Co.,  xviii.  810. 

Railroad  excursion  ticket  contained  a  clause  that  it  was  exchangeable  for 
another  good  on  day  and  train  designated.  Held,  that  advertisements  of  tour 
were  inadmissible  to  show  that  passenger  was  entitied  to  ride  on  any  later 
day  or  train  than  was  designatea  by  ticket.  Howard  v,  Chicago,  St.  L.  & 
l^.O.R.  Co.,  xviii.  818. 

Regulation  that  passengers  holding  excursion  tickets  must  ride  on  excur- 
sion train  and  not  on  regular  train  is  reasonable  and  binding.  Pass^igers 
are  bound  to  take  notice  of  such  regulation.  McRae  v.  Wilmington  &  W. 
B.  Co.,  xviu.  816. 

Passen^^ers  bought  excursion  tickets.  By  regulations  of  company  they 
were  entitled  to  nde  in  excursion  train  only.  Conductor  took  up  tickets,  and 
gave  coupons  in  lieu  tiiereof .  Held^  that  passengers  could  not  return  by 
regular  train,  even  at  an  earlier  day  than  tnat  advertised  for  excursion  to 
return.    McRae  v.  Wilmington  &  W.  R.  Co.,  xviii.  816. 

Passengers  in  street  car  gave  up  tickets.  They  were  transferred  en  route 
from  one  car  to  another,  but  were  not  furnished  with  transfer  tickets.  Con- 
ductor on  second  car  ejected  them  for  failing  to  produce  a  ticket.  Held,  that 
they  were  entitled  to  recover  exemplary  damages.  City  &  Suburban  Ry.  of 
Savannah  v.  Brauss.  xviii.  824. 

When  passenger  stopping  over  is  bv  negligence  of  conductor  not  provided 
with  stop-over  ticket,  and  ifrrequired  by  conductor  of  subsequent  tram  to  pay 
fare  or  leave  the  car8,  ho  may  elect  to  leave  the  cars,  and  may  recover  aU 
damages  resulting  naturally  and  directly  from  negligence  of  first  conductor. 
Yorton  v.  Milwaukee,  L.  S.  &  W.  R.  Co.,  xviii.  882. 

Passenger  bought  ticket  from  agent  which  he  was  informed  was  good.  It 
was  not  good,  having  been  previously  used.    Conductor  refused  to  take  it. 
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and  expelled  paasenger.  Heid^  that  if  ticket  was  on  its  face  good,  paseenger 
was  entitled  to  exemplary  damages,  but  not  if  the  ticket  was  bad  on  its  face. 
Hubbard  v.  Grand  Bapids.  etc.,  K.  Co.,  xviii.  336. 

When  company  sells  ticket  to  point  beyond  its  own  line,  the  coupons 
attached  settmg  forth  that  they  are  sold  on  account  of  another  company, 
the  company  selling  the  tickets  acts  as  agent  for  other  line,  and  will  not  be 
deemed  to  have  contracted  to  carrypassenger  through  to  destination,  Penn- 
sylvania R.  Co.  V.  Connell*  xviiL  839. 

Company  issued  through  ticket  over  connecting  line  after  it  waa  notified 
not  to  do  so.  Conductor  on  connecting  line  r^'tused  to  receive  the  ticket. 
Hdd,  that  passenger  could  recover  damages  for  breach  of  contract,  but  that 
he  could  not,  by  resisting  expulsion,  entitle  himself  to  recover  exemplary 
damages.    Pennsylvania  R.  Co.  v.  Connell,  xviiL  339.  ' 

Pasi^nger  may  be  required  to  exhibit  tickets  on  entering  train  and  to  sur- 
render them  to  conductor  on  demand,  under  penalty  of  expulsion.  Louis- 
ville &  N.  R.  Co.  V.  Fleming,  xviiL  347. 

Conductor  is  not  bound  to  hear  evidence  from  passenger  that  he  has 
bought  ticket  and  then  lost  it,  although  he  has  exhibited  ticket  on  entering 
train.  Passenger  must  either  produce  ticket  or  pay  his  fare.  Louisville  ob 
N.  R.  Co.  V.  Fleming,  xviii.  847. 

It  is  not  the  ordinary  duty  of  conductor  to  assist  a  passenger  suflfezing 
under  physical  infirmities  to  find  a  lost  ticket.  If  he  consents  to  search,  he 
is  not  bound  to  do  so  except  in  place  indicated  by  passenger,  and  if  he  is  in 
good  faith  unable  to  find  the  ticket,  he  may  exx>el  the  passenger,  although 
&tter  actually  has  ticket  on  his  person.  liOuisviUe  &  N.  R.  Co.  v,  Fleming, 
xviii.  347. 

If  in  above  case  conductor  acted  in  bad  faith  and  did  not  make  search, 
though  he  pretended  to  do  so,  the  company  would  be  liable  in  exemplary 
damages.     Louisville  &  N.  R.  Co.  v.  Fleming,  xviii.  347. 

When  passenger  has  mislaid  his  ticket,  conductor  is  bound  to  afford  him 
reasonable  opportunity  to  find  it,  and  cannot  at  once  stop  train  and  expel 
him.  Whether  or  not  reasonable  oppoiiunity  has  been  g^ven,  is  for  jury. 
Hayes  v.  New  York  Central  &  H.  R.  K.  Co.  xviiL  863. 

Passenger  being  given  wrong  transfer  ticket  was  expelled  from  car. 
Court  charged  that  if  mistake  was  owing  to  negligence  of  transfer  agent, 
plaintiff  could  recover  damages;  that  if  mistake  or  expulsion  was  malicioas 
or  wanton,  he  could  recover  vindictive  damages;  and  that  if  conduct  of 
defendant  was  wanton,  contributory  negligence  of  plaintiff  would  be  no 
defence.  HMy  that  the  instructions  were  as  favoraole  as  plaintiff  could 
ask.    Carpenter  v,  Washing^n  &  G.  R.  Co.,  xviii.  8/0. 

Toung  woman  was  in  same  seat  with  a  little  girl,  her  sister.  She  pro- 
duced two  tickets,  one  for  herself  and  one  for  the  father,  but  none  for 
the  child .  Held,  that  if  the  conductor  could  reasonably  infer  that  the  child 
was  under  the  young  woman's  care,  he  was  justified  in  expelling  them  both 
for  non-payment  of  fare.    Phila.  W.  &  B.  R.  Co.  r.  Hoefiich,  xviii.  873. 

In  the  above  case,  as  the  child^s  father  was  really  responsible  for  her  pre^ 
ence  and  fare,  it  was  for  jury  to  say  whether  conductor,  knowing  there  was 
a  man  in  the  party,  was  not  l)ound  to  discover  his  relationship  to  the  child. 
If  he  was  negligent  in  this  respect,  he  was  not  justified  in  expelling  the 
young  woman,  and  company  was  liable.  Phila.  W.  &  B.  R.  Co.  v.  Hoefiidi, 
xviii.  378. 


TIME  TABLES. 

Time-table  which  purports  on  its  face  to  be  for  guidance  of  servants  only, 
and  which  reserves  to  company  right  to  vary  trains,  and  which  states  that 
flag  stations  are  designated  by  star,  is  not  sufficient  evidence  to  show  that 
stations  not  so  designated  are  advertised  to  public  as  regular  passenger 
stations.    Denver,  S.  P.  &  P.  R.  Co.  v.  Pickard,  xviiL  284. 
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Ptasenger  who  was  drunk  was  carried  beyond  his  destination  and  then 
put  off  train.  He  wandered  on  track,  and  was  killed  by  another  train  with- 
out f aolt  on  part  of  those  in  charge  thereof.  Heldt  that  the  railroad  com- 
pcuiy  was  not  liable.  McCleUand  Adm'r  v.  Louisville,  N.  A.  &  C.  R  Co., 
•  -  360. 


TUNNELS. 

In  passing  through  tunnel,  li^ditB  should  be  lighted  and  windows,  doors 
axid  ventilators  cloMd,  but  an  officer  need  not  be  provided  for  every  car,  and 
failure  to  shut  out  gas  and  smoke  does  not  give  passengers  right  of  action. 
'Western  Maryland  K.  Ck>.  v,  Stanley,  zviii.  206. 

While  crowded  car  was  in  tunnel,  passenger  rose  to  shut  door  and  in  so 
doing  was  injured.  Held,  that  he  could  recover,  unless  he  was  guilty  of 
contributory  negligence,  which  was  for  jury.  Western  Maryland  K.  Co.  v, 
Stanley,  zviii.  206. 

UNITED  STATES  COURTS. 

Writ  of  error  will  not  lie  to  Supreme  Court  of  U.  S.  from  decision  of 
Supreme  Court  of  Penna.,  that  mail  agent  killed  by  negli^nce  on  railroad 
is  not  a  passenger.    Price  et  cU,  v,  Pennsylvania  B.  Co.,  xviii.  278. 

Suits  against  Adams  Express  Co.  must  be  brought  against  president  or 
treasurer  who  are  citizens  of  New  York.  Li  suit  against  company  by  cor- 
poration of  State  of  Mai^kuid,  Aek2,  that  United  States  courts  had 
ipriadiction  on  account  of  difference  in  oitiTJenship.  Baltimore  &  Ohio  B. 
Co.  V.  Adams  Express  Co.,  xviii.  465. 

Baltimore  &  Ohio  R  R.  Qo,  is  domestic  corporation  of  West  Virginia. 
Suit  instituted  against  it  by  citizen  in  State  court  cannot  be  removed  to 
United  States  courts.    Quairrier  v,  Baltimore  &  Ohio  R.  Co.,  xviii.  586. 

State  courts  may  refuse  to  order  removal  of  cause  to  courts  of  United 
States  when  inooinplete  bond  only  is  filed  without  penalty.  Quanler  v» 
Baltimore  &  Ohio  K.  B.  Co.,  xviii.  586. 

USAGE. 

SeeCuEnoit 

WAIVER. 

Company  receiving  freight  defectively  addressed  waives  right  to  plead 
defect  as  excuse  for  non-dehvery.  GtOf,  C,  &  S.  F.  R.  Co.  v.  Maetze,  xviii.  018. 

WAREHOUSEMAN. 

When  goods  are  delivered  to  railroad  company  to  be  forwarded  immedi- 
ately, company  becomes  at  once  liable  as  common  carrier.  If  they  are  to 
wait  further  orders  of  shipper  before  carriage,  company  is  liable  as  ware- 
houseman only.    Little  Rock  &  Ft.  S.  R.  Co.  v.  Hunter,  xviii.  527. 

When  railroad  company  stores  goods  in  a  warehouse  at  its  terminus 
owing  to  inabilitv  of  connecting  line  to  transport  them,  and  fails  to  notify 
shipper  of  fact,  it  will  be  liable  for  all  injury  to  the  goods  occasioned  by 
delay,  notwithstanding  fact  that  it  has  assumed  no  extra  terminal  liability. 
Petersen  et  cU.  v.  Case,  Receiver,  xviii  578. 

Carrier  is  liable  for  loss  of  goods  in  its  warehouse  awaiting  transportation 
by  connecting  line,  notwithstanding  custom  that  oonnectmg  carrier  shall 
inspect  books  of  ffoods  received  and  takejpossession  of  same  for  transporta- 
tion.   Condon  v.  Marquette,  H.  &  C.  R.  Co.,  xviii  674 

WHISTLES. 

See  SiGNAiiS. 
WINDOW& 

Pftssenger,  while  in  act  of  taking  seatin  streetcar,  rested  his  band  on  and 
partially  over  base  of  ojwn  window,  and  same  was  steuck  and  injured  bv 
sewer  plank  standing  near  oar.  Held,  that  question  of  oontribntory  negll- 
genoe  was  for  jury.    DahllMig  v,  Minneapolis  St  B.  Co.,  xviii  208. 
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